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nv  THE 

COTJET  OF  APPEALS 

OF  THE 

State  of  New  Yoke:, 


COMMENCING  MAY  80,  190B. 


Thb  People  op  the  State  of  New  York,  Eespondent,  v. 
Charles  B.  Bowen,  Appellant. 

1.  Agricultural  Law  —  Sale  of  Milk  to  Which  a  Foreign  Sub- 
stance Is  Alleged  to  Have  Been  Added  —  Evidence  —  When 
Dependant  May  Prove  Facts  Tending  to  Show  No  Such  Addition 
Was  Made.  The  object  of  the  Agricultural  Law  (L.  1893,  eh.  838;  L. 
1900,  ch.  101)  is  to  promote  the  health  of  the  public  by  securing  pure 
milk  for  its  use  and  to  prevent  fraud  through  the  offer  of  impure  milk 
for  sale  as  pure.  These  objects  are  effected  by  three  methods:  1.  By 
creating  a  standard  of  natural  component  parts  which  all  milk  must 
reach  before  it  can  be  sold  as  pure.  2.  By  creating  a  standard  depending 
on  the  condition  of  the  cow  and  prohibiting  the  sale  of  milk  drawn  from 
cows  affected  by  parturition  or  by  unhealthy  food  or  when  kept  in  a 
crowded  or  unhealthy  condition.  '3.  By  creating  a  standard  which 
excludes  foreign  substances  and  forbidding  the  sale  of  milk  from  which 
cream  has  been  removed  or  into  which  any  foreign  substance  has  been 
introduced.  While  each  of  the  three  methods  forbids  the  sale  of  milk 
which  does  not  conform  to  the  standard,  there  is  a  marked  difference  in 
principle  between  proving  the  presence  or  absence  of  the  natural  elements 
which  must  exist  even  if  nothing  has  been  put  in  or  taken  out,  and  the 
presence  or  absence  of  a  foreign  substance  which  can  exist  only  if,  in 
the  words  of  the  statute,  it  "has  been  added  or  *  *  *  introduced." 
Therefore,  the  mere  sale  of  milk  which  does  not  conform  to  the  first  two 
standards  is  conclusive  evidence  of  a  violation  of  the  law. 

Putting  a  foreign  substance  into  milk,  however,  is  a  physical  act  and 
may  become  an  issuable  fact  under  the  statute.  IHs  capable  of  proof  by 
either  direct  or  circumstantial  evidence,  but  this  may  be  rebutted  by  show- 
ing that  the  direct  evidence  is  false  or  by  breaking  the  chain  of  circum- 
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stances.  In  a  case,  therefore,  where  the  complaint  alleged  that  the  milk 
sold  "did  contain  a  foreign  substance,  to  wit,  formaldehyde,"  which  was 
denied  by  the  answer,  and  testimony  was  given  tending  to  support  such 
allegation,  the  exclusion  of  evidence  that  neither  the  defendant  nor  any 
of  his  family,  including  employees,  put  in  formaldehyde;  that  he  had 
none  on  his  premises  and  that  the  milk  was  delivered  just  as  it  came 
from  the  cows,  constitutes  reversible  error;  since,  while  the  sale  of  milk  to 
which  a  foreign  substance  has  been  added  is  an  offense  against  the  statute, 
no  matter  who  put  it  in,  such  evidence  would  tend  to  show  that  no  such 
addition  had  in  fact  been  made  and  the  defendant  had  the  right  to  have 
It  considered  by  the  jury  for  what  it  was  worth. 

2.  Constitutional  Law.  The  Agricultural  Law  so  far  as  it  prohibits 
the  sale  of  milk  offered  as  pure  milk,  which  does  not  conform  to  the  pre- 
scribed standards,  is  constitutional. 

People  v.  Bowen,  97  App.  Div.  042,  reversed. 

(Argued  May  4,  1905;  decided  May  80,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
October  24,  1904,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court  and  an  order 
denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  a  penalty  of  $100 
alleged  to  have  been  incurred  by  the  defendant  in  that  on  the 
13th  of  August,  1902,  he  "  did  offer  and  expose  for  sale  three 
cans  of  milk "  which  was  "  adulterated  and  did  contain  a 
foreign  substance,  to  wit,  formaldehyde  as  a  preservative." 
There  was  neither  allegation  nor  proof  that  formaldehyde  is 
unwholesome  or  that  it  injures  milk  or  renders  it  less  valuable 
or  that  any  fraud  was  intended  or  committed  by  the  defend- 
ant upon  either  purchaser  or  consumer. 

The  answer  was  a  general  denial.  At  the  close  of  all  the 
evidence  the  court  directed  a  verdict  in  favor  of  the  plaintiff 
for  $50,  although  the  defendant  asked  to  go  to  the  jury  "  upon 
the  question  of  the  fairness  of  the  sample  and  the  analysis, 
and  also  upon  the  question  as  to  whether  any  foreign  substance 
had  been  added  to  the  milk  at  the  time  it  was  delivered  to  the 
station  and  offered  for  sale."  The  judgment  entered  accord- 
ingly was  affirmed  by  the  Appellate  Division  and  the  defend- 
ant appealed  to  this  court. 
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Clarence  H.  Beans  for  appellant.  The  sections  of  the 
Agricultural  Law  under  which  tills  action  is  brought  are 
unconstitutional.  {People  v.  Arenslerg,  105  N.  Y.  123; 
People  v.  West,  106  N.  Y.  293  ;  People  v.  Killer,  106  N.  Y. 
321 ;  People  v.  Girard,  145  N.  Y.  105  ;  People  v.  Biesecker, 
169  N.  Y.  53 ;  People  v.  Marx,  99  N.  Y.  377 ;  People  v. 
i/iwofo,  98  N.  Y.  98 ;  People  v.  Jillson,  109  N.  Y.  389 ; 
People  v.  Warden  of  Prison,  157  N.  Y.  116;  Dodge  v. 
Cornelius,  168  N.  Y.  242 ;  Grossman,  v.  Caminez,  79  App. 
Div.  15.)  The  evidence  offered  by  defendant  tending  to 
show  that  no  formaldehyde,  preservative  or  foreign  substance 
had  been  added  to  the  milk  by  himself,  the  members  of  his 
family  or  his  employees,  and  that  the  milk  when  delivered  at 
the  station  and  exposed  for  sale  was  in  the  same  physical  con- 
dition as  when  it  was  drawn  from  the  cows  was  competent, 
both  for  the  purpose  of  showing  that  no  foreign  substance 
had  been  added  to  the  milk  and  disputing  the  fairness  of  the 
sample  and  the  correctness  of  the  analysis.  {People  v. 
Salisbury,  2  App.  Div.  39  ;  People  v.  Hodnett,  68  Hun,  341 ; 
People  v.  Laesser,  79  App.  Div.  384.) 

Julius  M.  Mayer,  Attorney- General  {Myron  II.  Peck  of 
counsel),  for  respondent.  The  act  under  which  this  action  is 
brought  is  constitutional.  {People  v.  Cipperly,  37  Hun,  319 ; 
People  v.  Killer,  106  N.  Y.  321 ;  People  v.  Girard,  145 
N.  Y.  105 ;  People  v.  Biesecker,  169  N.  Y.  53 ;  Comm.  v. 
Schaffner,  146  Mass.  512;  State  v.  Schlenker,  84  N.  W. 
Eep.  659 ;  People  ex  rel.  v.  Vandecarr,  175  N.  Y.  440 ; 
People  ex  rel.  v.  Tax  Comrs.,  174  N.  Y.  417 ;  Tenement 
House  Dept.  v.  Moeschen,  179  N.  Y.  325 ;  People  v.  Boot- 
man,  180  N.  Y.  1.)  Testimony  that  neither  defendant,  his 
employees  nor  members  of  his  family  adulterated  the  milk  in 
question,  was  inadmissible.  {People  v.  Killer,  106  N.  Y. 
321 :  People  v.  Laesser,  79  App.  Div.  384 ;  People  v.  Schaef- 
fer,  41  Hun,  23 ;  People  v.  Eddy,  12  N.  Y.  Supp.  628.) 

Vann,  J.  The  Agricultural  Law  provides  that  the  term 
"  adulterated  milk  "  means  milk  containing  more  than  88  per 
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centum  of  water  or  fluids,  or  less  than  12  per  centum  of  milk 
solids,  or  less  than  three *per  centum  of  fats,  or  "  milk  which 
has  been  diluted  with  water  or  any  other  fluid,  or  to  which 
has  been  added  or  into  which  has  been  introduced  any  foreign 
substance  whatever."  The  term  also  includes  milk  drawn 
from  cows  within  a  stated  period  before  or  after  parturition, 
or  from  those  fed  on  certain  kinds  of  food,  or  kept  in 
unhealthy  places,  as  well  as  milk  from  which  any  part  of  the 
cream  has  been  removed.  The  statute  further  provides  that 
"  all  adulterated  milk  shall  be  deemed  unclean,  unhealthy, 
impure  and  unwholesome ; "  and  that "  no  person  shall  sell  or 
exchange  or  offer  or  expose  for  sale  or  exchange  any  unclean, 
impure,  unhealthy,  adulterated  or  unwholesome  milk."  (L. 
1893,  ch.  338,  §  20 ;  L.  1900,  ch.  101,  §  9,2.)  "  Every  person 
violating  any  of  the  provisions  of  the  Agricultural  Law  shall 
forfeit  to  the  People  of  the  State  of  New  York  the  sum  of 
not  less  than  fifty  dollars  nor  more  than  one  hundred  dollars 
for  the  first  violation  and  not  less  than  one  hundred  dollars 
or  more  than  two  hundred  dollars  for  the  second  and  each 
subsequent  violation."  The  violation  of  the  provisions  above 
quoted  is  also  made  a  misdemeanor,  punishable  by  fine  or 
imprisonment  for  the  first  offense  and  by  six  months'  imprison- 
ment for  the  second  offense.  (L.  1893,  ch.  338,  §  37 ;  L.  1901, 
ch.  656.) 

Upon  the  trial  evidence  was  given  tending  to  show  that  the 
milk  in  question,  which  belonged  to  the  defendant  and  was 
offered  for  sale  by  him,  contained  formaldehyde,  a  foreign 
substance.  The  dipper  and  cup  used  by  the  agents  of  the 
state  in  taking  samples  for  analysis  had  been  used  the  day 
before  to  take  samples  of  milk  belonging  to  another  person, 
which,  when  analyzed,  was  found  to  contain  formaldehyde. 
They  had  also  been  used  for  the  same  purpose  eight  days 
before,  as  well  as  on  other  occasions  when  samples  containing 
formaldehyde  were  taken.  They  were  kept  in  a  satchel  when 
not  in  use  and  were  thoroughly  cleaned  every  time  they  were 
used,  not  immediately,  but  before  they  were  used  again.  The 
sample  bottles,  corks  and  other  articles  used  in  connection 
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with  the  dipper  and  cup  were  kept  in  the  same  satchel,  which 
had  been  in  use  for  this  purpose  for  a  long  time. 

Formaldehyde  is  not  found  in  pure  milk,  but  is  a  foreign 
substance.  It  is  capable  of  such  minute  diffusion  that  one 
part  in  100,000  parts  of  water,  or  one  two-hundredths  of  a 
drop  in  an  ounce  of  milk,  can  be  discovered  by  the  color  and 
reduction  tests,  which  were  the  only  tests  employed  by  the 
chemist  who  analyzed  the  defendant's  milk.  The  quantity 
of  formaldehyde  contained  in  the  samples  examined  was  not 
determined  and  the  most  minute  particle  in  a  can  of  milk 
would  permeate  the  entire  mass,  so  that  any  portion  would 
respond  to  the  tests  which  were  made  and  disclose  the  pres- 
ence of  formaldehyde  to  the  extent  found  by  the  chemist. 
No  complete  or  quantitative  analysis  was  made  and  no  herd 
sample  was  taken. 

The  foregoing  facts  appeared  before  the  plaintiff  rested  and 
thereupon  the  defendant  proved  that  when  the  samples  in 
question  were  taken  from  his  milk,  his  family  consisted  of  his 
wife,  hired  girl  and  two  hired  men.  By  appropriate  questions 
he  tried  to  show  that  no  formaldehyde,  preservative  or  foreign 
substance  had  been  added  to  the  milk  by  himself,  or  any 
member  of  his  family,  including  his  employees,  and  that  the 
milk  when  delivered  at  the  station  and  exposed  for  sale  was 
in  the  same  physical  condition  as  when  it  was  drawn  from  the 
cows.  The  objection  of  the  plaintiff,  which  specified  no 
ground,  was  sustained  and  the  defendant  excepted.  The  fol- 
lowing questions  were  asked  the  defendant  by  his  counsel : 
"  Did  you  use  any  preservative,  or  formaldehyde  or  any  for- 
eign substance  in  this  milk?  Did  yon  at  that  time,  or  ever, 
have  any  formaldehyde,  or  preservative  of  any  kind  about 
your  premises?  Was  the  milk  delivered  at  Griswold  Station 
on  the  morning  of  August  13th,  1902,  in  the  same  physical 
condition  that  it  was  when  it  was  drawn  from  the  cows?" 

One  of  the  defendant's  hired  men  was  called  and  testified 
that  he  helped  milk  on  the  evening  of  August  12th  and  the 
morning  of  August  13th  and  to  put  the  milk  in  the  cans.  In 
the  morning  he  took  the  milk  to  the  station.     The  following 
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questions  were  asked  him  by  the  defendant's  counsel :  "  Did 
you  put  any  thing  into  the  milk,  either  the  night's  or  the 
morning's  milk  at  any  time  ?  Did  Mr.  Bowen  or  his  wife  or 
any  of  the  members  of  his  family,  to  your  knowledge,  put 
any  foreign  substance  into  this  milk  ?  So  far  as  you  know 
was  the  physical  condition  of  this  milk  the  same  when  it  was 
drawn  by  you  to  the  platform  at  Griswold  Station  on  the 
morning  of  August  13th  as  it  was  when  it  was  drawn  from 
the  cows?" 

All  these  questions  were  objected  to  upon  general  grounds 
merely,  and  in  each  instance  the  objection  was  sustained  and 
an  exception  taken. 

The  object  of  the  statute  is  to  promote  the  health  of  the 
public  by  securing  pure  milk  for  its  use  and  to  prevent  fraud 
through  the  offer  of  impure  milk  for  sale  as  pure.  It  seeks 
to  effect  these  objects  by  three  methods,  which  we  will  briefly 
consider. 

1.  The  first  method  is  by  creating  a  standard  of  natural 
component  parts,  which  all  milk  must  reach  before  it  can  be 
sold  as  pure.  It  must  have  certain  percentages  of  fats  and 
solids  and  must  not  contain  more  water  than  the  percentage 
allowed,  and  in  any  action  these  are  the  only  issuable  facts, 
aside  from  the  sale  itself.  A  penalty  is  imposed  for  selling 
milk  that  is  below  the  standard,  whether  anything  has  been 
added  to  or  taken  from  it  or  not.  Although  it  may  be  sold 
just  as  it  came  from  the  cow,  if  it  falls  below  the  standard 
fixed  by  law  the  penalty  is  incurred,  regardless  of  motive,  or  of 
any  act  except  the  mere  6ale.  If  it  has  more  than  88  per  cent 
of  water,  the  owner  has  no  right  to  offer  it  for  sale  as  pure 
milk,  even  if  no  water  has  been  added  and  the  fault  is  wholly 
owing  to  the  cow.  If  it  contains  less  than  12  per  cent  of  milk 
solids,  or  less  than  3  per  cent  of  fats,  it  cannot  be  6old  as  pure 
milk,  even  if  nothing  has  been  taken  from  it  and  it  is  as  rich 
as  the  cow  gave  it.  This  penalty  may  be  incurred  without 
furtive  intent  or  moral  wrong.  The  fault  is  not  positive  in 
nature,  but  negative,  for  good  faith  is  no  protection,  provided 
the  milk  is  not  up  to  standard.     As  some  cows  do  not  at  all 
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times  give  milk  with  enough  solids  and  fats  in  it  for  whole- 
some food,  especially  in  the  case  of  young  children  or  persons 
who  are  ill,  the  legislature  fixed  the  quality  which,  in  its  judg- 
ment, was  required  by  the  interests  of  tlio,  public,  and  com- 
pelled all  producers  as  well  as  sellers  to  comply  therewith  at 
their  peril.  They  must  conform  to  the  standard,  or  incur  the 
penalty.  An  illustration  of  this  method,  which  was  attended 
with  some  hardship,  is  6een  in  the  case  of  People  v.  Cipperly, 
where  the  dissenting  opinion  in  the  General  Term  was  adopted 
as  the  opinion  of  this  court.  (37  Hun,  324 ;  101  N.  T.  634.) 
Although  it  appeared  in  that  case  that  nothing  had  been  put 
in  the  milk  and  nothing  taken  from  it,  the  conviction  of  the 
defendant  was  sustained  because  the  legislature  had  fixed  the 
standard  and  he  had  failed  to  comply  with  it.  The  fact  that 
he  was  careful  and  honest  in  the  transaction  was  held  to  be 
immaterial,  as  the  controlling  fact  was  that  he  sold  milk  which 
was  below  the  positive  standard  fixed  by  law.  This  case  was 
followed  in  People  v.  West  (106  N.  T.  293)  and  People  v. 
Kibler  (106  N.  Y.  321). 

2.  The  second  -method  is  by  creating  a  standard  depending 
on  the  condition  of  the  cow  and  prohibiting  the  sale  of  milk 
drawn  from  cows  affected  by  parturition,  or  by  unhealthy 
food,  or  when  kept  in  a  crowded  or  unhealthy  condition.  All 
these  are  issuable  facts,  with  no  direct  relation  to  the  com- 
ponent parts  of  the  milk,  but  to  the  history  of  the  cows  which 
gave  it.  Even  if  the  milk  conforms  to  the  statutory  standard 
as  to  water,  fats  and  solids,  it  may  not  be  sold  as  pure,  pro- 
vided the  cows  have  been  fed  or  kept  in  the  manner  specified. 

3.  The  third  is  by  creating  a  standard  which  excludes  for- 
eign substances  and  forbidding  the  sale  of  milk  from  which 
cream  has  been  removed,  or  into  which  any  foreign  substance 
has  been  introduced.  This  involves  taking  something  out  or 
putting  something  in.  It  is  not  aimed  at  the  fault  of  the 
cows,  but  at  a  misdeed  of  some  one,  by  which  a  positive  change 
in  the  physical  condition  of  the  milk  is  effected.  The  removal 
of  cream  is  a  fraud  which  we  pass  by,  as  it  is  not  involved  in 
this  case.     Putting  a  foreign  substance  into  milk  is  a  physical 
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act  and  may  become  an  issuable  fact  under  the  statute.  It  is 
capable  of  proof  by  either  direct  or  circumstantial  evidence, 
and  this  proof  may  be  met  by  showing  that  the  direct  evidence 
is  false,  or  by  breaking  the  chain  of  circumstances.  Water 
is  a  substance  not  foreign  to  milk,  for  it  is  the  chief  ingredi- 
ent of  the  purest  milk  and  hence  the  statute  deals  with  it  eo 
nomine,  while  all  foreign  substances  are  dealt  with  generally 
by  prohibiting  the  sale  of  milk  into  which  they  have  "  been 
introduced."  Cows  do  not  give  formaldehyde,  which,  there- 
fore, is  a  foreign  substance,  and  if  any  was  found  in  the 
defendant's  milk  it  was  either  put  in  by  design  or  got  in 
by  accident.  There  was  evidence  tending  to  show  that  a 
minute  portion  might  have  accidentally  got  in  from  the 
means  used  to  take  the  samples,  and  it  appeared  that  a  micro- 
scopic particle  would  be  enough  to  account  for  all  the  signs 
said  to  have  been  found  by  the  chemist.  The  defendant  had 
a  right  to  show  that  the  samples  were  not  fair,  that  the  chem- 
ist was  mistaken  in  his  analysis  and  that  there  was  no  formal- 
dehyde in  the  samples  taken  from  his  milk.  The  evidence 
excluded  bore  directly  upon  the  issue  as  joined  by  the  plead- 
ings, for  the  plaintiff  alleged  that  the  milk  "  did  contain  a 
foreign  substance,  to  wit,  formaldehyde,"  and  the  defendant 
denied  it.  There  was  an  offer  to  show  that  neither  the  defend- 
ant nor  any  one  employed  by  him  put  in  formaldehyde ;  that 
he  had  none  on  his  premises  and  that  the  milk  was  delivered 
at  the  railroad  station  just  as  it  came  from  the  cows.  This 
was  competent  evidence  to  meet  the  issue  tendered  by  the 
complaint  and  accepted  by  the  answer,  that  the  milk  sold  by 
the  defendant  contained  formaldehyde  which  was  put  in  after 
it  left  the  cows.  It  tended  to  show  that  the  statute  had  not 
been  violated  by  the  sale  of  milk  "  to  which  has  been  added 
or  into  which  has  been  introduced  any  foreign  substance  what- 
ever." While  the  sale  of  milk  to  which  a  foreign  substance 
has  been  added  is  an  offense  against  the  statute,  no  matter 
who  put  it  in,  this  evidence  would  have  shown  that  no  such 
addition  had  in  fact  been  made.  The  jury  might  not  have 
believed  the   defendant  and  his  witnesses  in  view  of  the 
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chemical  tests  made  by  the  state  and  the  failure,  after  due 
notice  and  a  fair  opportunity,  to  have  similar  tests  made 
in  his  own  behalf,  but  he  had  an  absolute  right  to  intro- 
duce the  evidence  and  have  it  considered  by  the  jury  for 
what  it  was  worth.  The  object  of  the  statute  in  provid- 
ing that  the  milk  inspector  shall  take  duplicate  samples, 
seal  them  and  deliver  or  tender  one  to  the  owner  of  the 
milk,  with  a  written  statement  "  of  the  cause  of  the  taking  of 
the  sample,"  obviously  was  to  guard  against  mistake  or  fraud 
by  enabling  the  owner  to  have  an  analysis  made  for  himself. 
(L.  1898,  ch.  557,  amending  section  twelve  of  the  Agricultural 
Law.)  Other  provisions  are  equally  significant  in  this  con- 
nection, to  wit,  if  the  producer  refuses  to  allow  the  examina- 
tion of  the  milk  produced  by  his  dairy,  or  to  stir  it  when  the 
sample  is  taken,  he  is  precluded  from  offering  any  evidence 
tending  to  show  that  the  sample  was  not  fair  or  that  the  milk 
delivered  by  him  was  just  as  it  came  from  the  cow.  (Id.) 
These  provisions  necessarily  imply  that  the  analysis  by  the 
state  chemist  may  be  attacked  as  incorrect,  but  if  it  can  be 
attacked  by  showing  that  the  milk,  when  tested  by  another 
chemist,  showed  no  evidence  of  formaldehyde,  it  can  be 
attacked  by  showing  that  no  formaldehyde  was  put  in  by  any 
one.  (People  v.  Salisbury,  2  App.  Div.  39;  151  N.  Y. 
663.) 

This  is  not  like  the  Cipperly  and  kindred  cases  where  we 
dealt  with  the  portion  of  the  statute  which  required  that  two 
natural  elements  of  milk  shall  exist  in  certain  quantities  and 
that  there  shall  be  no  excess  of  a  third  natural  element. 
That  part  of  the  statute,  as  we  have  held,  can  be  violated  by 
selling  milk  in  the  same  condition  as  when  it  left  the  cow. 
In  those  cases  the  issue  was  whether  the  milk  contained  the 
requisite  component  parts,  while  in  this  it  was  whether  a 
foreign  substance  had  been  added.  They  rested  upon  what 
was  or  might  have  been  a  negative  wrong,  but  this  case  rests 
upon  a  positive  wrong,  an  act  of  commission,  not  of  omission. 
It  is  founded  on  the  alleged  addition  by  physical  dbtion  of  a 
substance  foreign  to  milk  and  which  is  never  found  therein 
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unless  it  is  put  in  by  accident  or  design.  The  evidence 
excluded  tended  to  show  that  no  such  substance  had  been  put 
in  the  milk  in  question  and  it  should  have  been  received  for 
that  purpose.  While  each  of  the  three  methods  creates  a 
standard  and  forbids  the  sale  of  milk  that  does  not  conform 
thereto,  there  is  a  marked  difference  in  principle  between 
proving  the  presence  or  absence  of  the  natural  elements 
which  must  exist  even  if  nothing  has  been  put  in  or  taken 
out,  and  the  presence  or  absence  of  a  foreign  substance  which 
can  exist  only  if,  in  the  words  of  the  statute,  it  "  has  been 
added  or    *    *    *    introduced." 

The  defendant  claims  that  the  judgment  against  him  should 
not  only  be  reversed  but  that  the  complaint  should  be  dis- 
missed, because  the  provisions  of  the  statute  upon  which  it  is 
founded  are  unconstitutional.  We  overrule  that  contention. 
The  courts  have  not  yet  held  that  the  legislature  has  power 
to  prohibit  the  sale  of  milk  that  is  wholesome,  even  if  not  up 
to  standard,  provided  it  is  sold  for  what  it  actually  is  and  not 
as  pure  milk.  If  offered  for  sale  as  milk  simply,  the  pre- 
sumption is  that  it  is  offered  as  pure  milk,  and  when  so 
offered,  without  making  it  known  in  any  way  that  it  is  not 
pure,  the  legislature  may  inflict  a  penalty  and  make  the  sale  a 
crime,  unless  the  milk  has  such  positive  and  negative  qualities 
as  in  its  judgment  pure  milk  should  have.  The  principles 
upon  which  such  legislation  is  held  to  be  constitutional  have 
been  so  thoroughly  discussed  that  we  do  not  deem  it  necessary 
to  do  anything  more  at  this  time  than  to  cite  the  authorities 
which  uphold  it  as  a  proper  exercise  of  the  police  power  in 
order  to  prevent  fraud  and  preserve  health.  (People  v.  Cip- 
perly,  37  Hun,  324;  101  N.  Y.  634;  People  v.  Arensberg, 
105  N.  Y.  123 ;  People  v.  West,  106  N.  Y.  293;  People  v. 
Kibler,  106  N.  Y.  321 ;  People  v.  Girard,  145  N.  Y.  105; 
People  v.  Biesecker,  169  N.  Y.  53,  57;  People  ex  rel. 
Lieberman  v.  Vandecarr,  175  N.  Y.  440.) 

The  judgment  appealed  from  should  be  reversed  and  a  new 
trial  grafted,  with  costs  to  abide  event. 
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Werner,  J.  (dissenting).  In  that  part  of  the  prevailing 
opinion  which  upholds  the  constitutionality  of  the  statute 
under  consideration  I  concur ;  from  all  the  rest  I  respectfully 
dissent. 

Among  all  the  enumerated  powers  of  government  none  is 
more  important  and  far  reaching  than  that  branch  of  the 
police  power  through  the  exercise  of  which  the  state  seeks  to 
restrain  and  punish  the  adulteration  of  foods  and  foodstuffs. 
Of  superlative  importance  is  the  vigilant  and  fearless  exercise 
of  that  power  in  regulating  the  purveying  of  milk,  which  is 
at  once  the  most  natural,  the  most  commonly  used  and  the 
most  easily  adulterated  of  all  the  foods  and  beverages  of  civil- 
ized humanity.  The  crimes  of  murder  and  theft  in  their 
usual  significance  might  almost  be  counted  as  virtues  when 
compared  with  the  poisonous  adulteration  of  foods,  for  the 
latter  combines  the  felonious  villainy  of  both  the  former,  not 
against  selected  individuals  it  is  true,  but  against  society  at 
large.  It  is  a  mean  and  insidious  crime,  stealthily  committed 
in  the  marts  of  trade  by  men  who  masquerade  in  the  garb  of 
good  repute,  but  in  whose  breasts  the  qualities  of  honesty  and 
morality  have  been  stifled  by  the  most  despicable  form  of 
cupidity.  It  is  the  kind  of  crime  upon  which  the  pharisees 
of  commerce  wax  fat  at  the  expense  of  their  innocent  com- 
petitors, and  of  the  poor  and  helpless  consumers.  No  form 
of  food  adulteration  within  the  field  of  criminal  chemistry  can 
be  more  deadly  and  far  reaching  in  its  effects  than  the  adul- 
teration of  milk.  Other  adulterated  foods  and  beverages, 
which  are  used  by  persons  whose  powers  of  resistance  have 
been  developed  by  maturity,  vary  so  greatly  in  the  kind  and 
quantity  of  adulteration  that  the  ill-effects  from  their  use  may 
be  considerably  minimized  or  altogether  neutralized  by  regu- 
lar or  frequent  change  of  diet.  Not  so,  however,  with  the 
myriads  of  helpless  babes  for  whom  nature's  greatest  food  is 
transformed  into  an  artificially  colored,  flavored  and  preserved 
fluid,  which  mocks  at  the  pangs  of  hunger  or  defies  the  powers 
of  digestion ;  that  either  cheats  them  with  the  appearance  of 
nourishment,  and  thus  deprives  them  of  the  nutritious  food 
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which  they  need,  or  tills  their  systems  with  drugs  that  may 
entail  upon  them  lifelong  weakness  and  misery.  In  the  pres- 
ence of  such  a  crime  humanity  may  well  assert  itself  through 
the  voice  of  its  legislatures  in  the  enactment  of  statutes 
designed  to  protect  society,  and  as  against  such  statutes  the 
so-called  common-law  rights  of  the  individual  criminal  should 
not  be  so  zealously  hedged  about  by  technical  safeguards  as 
to  render  the  state  helpless  to  effectuate  a  great,  just  and 
humanitarian  policy.  « 

In  1884  the  state  of  New  York  entered  the  list  of  Ameri- 
can commonwealths  having  laws  designed  to  exterminate  the 
adulteration  of  foods.  Its  legislature  enacted  what  is  now 
known  as  the  Agricultural  Law  (L.  1893,  ch.  338)  which, 
among  other  things,  regulates  the  traffic  in  dairy  products. 
This  law  was  promptly  attacked  on  the  ground  that  it  was  an 
unconstitutional  exercise  of  the  legislative  power,  but  its  con- 
stitutionality was  upheld  by  this  court  (People  v.  Cipperly, 
101  N.  Y.  634;  People  v.  West,  106  N.  Y.  293;  People  v. 
Killer,  Id.  321),  and  it  is  quite  within  the  bounds  of  judicial 
restraint  to  say  that  no  statute  in  force  in  this  state  to-day  is 
exerting  a  more  widespread  and  beneficent  influence.  Super- 
ficially the  questions  at  bar  relate  merely  to  judicial  rulings 
excluding  evidence,  but  the  fundamental  question  before  this 
court  upon  this  appeal  is  whether  this  law,  in  one  of  its  most 
vital  features,  shall  now  bo  judicially  repealed.  That  is  the 
broad  and  important  question  presented,  for  the  reversal  of 
this  judgment  means  nothing  less  than  the  repeal  of  an  import- 
ant part  of  the  statute.  In  subdivision  8  of  section  20  of  the 
Agricultural  Law  one  form  of  adulteration  is  defined  as  fol- 
lows: "Milk  which  has  been  diluted  with  water  or  any  other 
fluid,  or  to  which  has  been  added  or  into  which  has  been 
introduced  any  foreign  substance  whatever."  The  charge  in 
the  case  at  bar  is  that  the  defendant  offered  for  sale  certain 
milk  containing  formaldehyde,  and  it  is  conceded  that  this  is 
a  foreign  substance  that  can  only  find  its  way  into  milk 
through  some  human  agency.  In  view  of  the  statement  in 
the  prevailing  opinion  that  the  record  contains  neither  allega- 
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tion  nor  proof  that  formaldehyde  is  unwholesome,  it  may  be 
well  to  take  counsel  of  a  few  facts  within  the  circumscribed 
field  of  judicial  knowledge.  Webster's  International  Dic- 
tionary defines  formaldehyde  as  "  a  colorless,  volatile  liquid, 
resembling  acetic  or  ethyl  aldehyde  and  chemically  intermedi- 
ate between  methyl  alcohol  and  formic  acid."  The  same 
lexicographer  informs  us  that  methyl  alcohol  is  obtained  by 
the  distillation  of  wood,  and  this  is  the  "  wood  alcohol "  of 
commerce  which,  under  our  statutes,  is  required  to  be  labeled 
as  a  deadly  poison.  Professor  Reese,  in  his  recent  work 
on  medical  jurisprudence  and  toxicology,  tells  us  that  for- 
maldehyde is  a  poison  and  it  is  so  classified  in  Glaister's 
Medicarjurisprudence  and  Public  Health  and  in  Peterson 
&  Haines  Text  Book  of  Legal  Medicine.  Having  even  this 
slight  knowledge  of  the  constituents  of  formaldehyde,  it  is  not 
difficult  to  understand  why  it  is  used  in  embalming  fluids, 
the  purpose  of  which  is  to  arrest  decay  of  the  human  body 
after  death.  It  is  charged  in  the  complaint  that  the  formal- 
dehyde found  in  the  milk  of  the  defendant  was  used  as  a  pre- 
servative. That  is  simply  another  way  of  saying  that  this 
substance  was  used  to  prevent  or  delay  chemical  change. 
We  know  that  human  digestion  consists  in  the  chemical 
changes  of  the  foods  which  are  eaten,  and  it  requires  no 
stretch  of  the  imagination  to  conclude  that  a  substance  con- 
taining the  elements  of  wood  alcohol  and  used  in  the  preserva- 
tion of  dead  bodies,  cannot  be  otherwise  than  unwholesome 
when  employed  as  a  preservative  of  such  food.  The  same 
elements  that  arrest  decomposition  also  retard  or  prevent 
digestion.  These  general  observations,  thus  briefly  stated, 
indicate  the  point  of  view  from  which  we  should  examine  the 
rulings  adversely  criticised  in  the  prevailing  opinion. 

This  proceeding  was  initiated  in  the  usual  way.  An  agent 
of  the  agricultural  department  took  two  samples  of  milk  from 
the  defendant's  cans,  one  of  which  was  delivered  to  the  state 
chemist  and  the  other  to  the  defendant.  The  subsequent 
analysis  disclosed  formaldehyde.  A  complaint  was  served 
charging  that  the  defendant  had  used  that  drug  as  a  milk  pre- 
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servative  contrary  to  the  statute,  and  this  charge  was  met  by 
a  general  denial  which  was  subsequently  modified  by  a  stipu- 
lation to  the  effect  that  th$  defendant  had  offered  for  sale  the 
milk  in  question.  Upon  the  trial  the  charge  in  the  complaint 
and  the  analysis  of  the  state  chemist  were  established  by  evi- 
dence that  stands  uncontradicted  and  amply  supports  the 
directed  verdict.  When  the  prosecution  had  closed  its  case 
the  defendant  was  sworn  and,  in  the  course  of  his  examina- 
tion, he  was  asked  if  he  had  used  any  preservative  or  formal- 
dehyde, or  any  other  foreign  substance  in  his  milk,  or  if  he 
knew  of  any  of  these  things  having  been  used.  In  various 
forms  similar  questions  were  addressed  to  the  defendant's 
hired  man.  All  these  questions  were  objected  to,  thfe  objec- 
tions were  sustained  and  the  defendant's  counsel  excepted. 
These  are  the  rulings  to  be  reviewed,  and  upon  them  depends 
the  fate  of  this  judgment. 

The  prohibition  of  the  statute  is  that  "  no  person  shall  sell 
or  exchange,  or  offer  or  expose  for  sale  or  exchange,  any 
unclean,  impure,  unhealthy,  adulterated  or  unwholesome 
milk,"  etc.,  and  the  violation  thereof  is  punishable  by  appro- 
priate penalties.  In  the  light  of  the  statutory  definition  as 
to  what  constitutes  adulteration,  considered  in  connection 
with  this  prohibitory  clause,  it  is  obvious  that  there  can  be 
only  two  issuable  facts  in  such  a  prosecution.  The  first  is 
whether  the  milk  is  adulterated  within  the  meaning  of  the 
statute,  and  the  second  is  whether  it  was  sold  or  exchanged, 
or  offered  or  exposed  for  sale  or  exchange,  by  the  person 
charged.  Since  the  latter  fact  is  admitted  by  the  defendant 
in  the  case  at  bar,  the  only  issuable  fact  we  have  to  deal  with 
is  whether  the  milk  sold  by  him  was  adulterated.  In  this 
connection  it  will  be  noticed  that  the  effort  of  the  defendant 
at  the  trial  was  to  prove,  not  that  the  chemist's  analysis  was 
wrong  or  false,  or  that  the  sample  of  milk  taken  by  the  state 
agent  contained  no  formaldehyde,  but  that  the  defendant  and 
his  hired  man  had  put  no  formaldehyde  into  it,  and  that  they 
did  not  know  of  any  one  else  who  had  done  so.  It  may  be 
admitted  that  if  guilty  knowledge  or  intent  were  an  essential 
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ingredient  of  this  statutory  offense,  snch  evidence  would,  of 
course,  be  admissible  to  establish  a  defense  to  the  charge  of  its 
commission.  But  this  court  has  said  "  as  the  law  stands, 
knowledge  or  intention  forms  no  element  of  the  offense.  The 
act  alone,  irrespective  of  its  motive,  constitutes  the  crime.? 
(People  v.  Kibler,  supra.)  That  was  the  law  in  1886  as  estab- 
lished in  People  v.  Cipperly  (supra),  and  it  is  the  law  to-day, 
for  there  has  been  no  change  in  the  statutes  or  in  the  decisions 
of  this  court.  Under  the  statute  as  construed  in  the  decisions 
referred  to,  the  "  simple  omission  of  things  directed  and  the 
commission  of  things  prohibited "  is  conclusive  evidence  of 
the  violation  of  the  law  no  matter  how  innocent  of  wrongful 
intent  or  knowledge  the  alleged  offender  may  be.  The  thing 
prohibited  by  the  clause  of  the  statute  above  adverted  to  is 
the  sale  or  exchange,  etc.,  of  adulterated  milk ;  that  is  the  act 
which,  "irrespective  of  its  motive,  constitutes  the  crime." 
This  is  obviously  a  somewhat  radical  departure  from  that 
merciful  consideration  for1  the  individual  evinced  by  the  com- 
mon law,  but  it  is  to  be  borne  in  mind  that  the  statute  is  the 
protest  of  organized  society  against  intolerable  conditions  that 
demand  heroic  treatment  and  respecting  which  this  court  has 
said  "  it  is  notorious  that  the  adulteration  of  food  products  lias 
grown  to  proportions  so  enormous  as  to  menace  the  safety  and 
health  of  the  people.  Ingenuity  keeps  pace  with  greed,  and 
the  careless  and  heedless  consumers  are  exposed  to  increasing 
perils.  To  redress  such  evils  is  a  plain  duty  but  a  difficult 
task.  Experience  has  taught  the  lesson  that  repressive  meas- 
ures which  depend  for  their  efficiency  upon  proof  of  the  dealer's 
knowledge  and  of  his  intent  to  deceive  and  defraud,  are  of  lit- 
tle use  and  rarely  accomplish  their  purpose.  Such  an  emergency 
may  justify  legislation  which  throws  upon  the  seller  the  entire 
responsibility  of  the  purity  and  soundness  of  what  he  sells 
and  compels  him  to  know  and  be  certain."  All  this  is  con- 
ceded in  the  prevailing  opinion  to  be  the  established  law 
relating  to  the  adulteration  of  milk  by  the  additiod  of  water, 
but  by  a  flight  of  logic  that  I  am  utterly  unable  to  follow  the 
majority  of  my  brethren  are  about  to  establish  a  distinction, 
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not  to  be  found  in  the  statute,  between  adulteration  by  water 
and  other  kinds  of  adulteration.  Although  it  has  been 
decided  that  when  a  man  sells  milk  containing  more  than  the 
statutory  percentage  of  water,  he  may  not  be  permitted-  to 
show  how  it  happened,  it  is  now  to  be  decided  that  when  a 
man  sells  milk  containing  a  poisonous  chemical  he  may  be 
allowed  to  give  evidence  that  he  does  not  know  anything 
about  it.  And  the  reasoning  by  which  this  result  is  reached 
is  that  since  water  is  a  natural  constituent  of  milk  and  is 
sometimes  produced  bjr  nature  in  excess  of  the  statutory 
standard,  it  is  entirely  proper  to  prohibit  the  luckless  vendor 
from  proving  that  it  was  the  cow  and  not  he  who  was  at 
fault.  But  when  a  foreign  and  poisonous  element  is  found  in 
milk  the  vendor  should  be  permitted  to  show  by  circumstan- 
tial evidence,  not  that  the  milk  was  not  thus  adulterated,  but 
that  one  or  more  individuals  of  all  mankind  did  not  do  it. 
Lei  me  state  the  proposition  even  more  pointedly.  When 
milk  is  simply  weakened  or  diluted  by  water,  which  when 
pure  is  not  deleterious,  mere  proof  of  that  fact  is  irrebuttable 
evidence  of  a  violation  of  the  statute  against  a  vendor,  but 
when  it  is  really  adulterated  by  the  addition  of  an  unnatural 
and  noxious  drug  the  vendor  may  show  by  mere  inference  or 
suggestion  that  some  one  else  not  named  may  be  the  offender. 
It  is  argued  in  the  prevailing  opinion  that  "  putting  a  foreign 
substance  into  milk  is  a  physical  act  and  may  become  an  issu- 
able fact  under  the  statute."  That  "  it  is  capable  of  proof 
by  either  direct  or  circumstantial  evidence,  and  this  proof  may 
be  met  by  showing  that  the  direct  evidence  is  false  or  by 
breaking  the  chain  of  circumstances."  In  what  portion  of 
the  statute  do  my  brethren  find  the  authority  for  the  state- 
ment that  the  physical  act  of  putting  a  foreign  substance  into 
milk  may  become  an  issuable  fact  that  can  be  proved  or 
disproved  by  circumstantial  evidence?  The  issuable  facts 
that  may  be  litigated  under  the  statute  are  the  adulteration 
of  the  milk  and  the  attempt  to  vend  the  same.  In  this 
case  the  vending  is  admitted,  and,  hence,  we  are  concerned 
only  with  the  question  of  adulteration.     That  can  only  be 
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proved  by  direct  evidence  of  a  chemical  analysis.  It  may  be 
overthrown  by  other  evidence  of  the  same  nature.  When 
the  facts  of  adulteration  and  vending  are  established,  the 
particular  agency  by  which  adulteration  is  accomplished  is 
neither  issuable  nor  germane.  Under  the  impending  decision 
herein,  convictions  for  this  kind  of  adulteration  will  be  ren- 
dered impossible  unless  some  one  is  caught  in  the  physical 
act  or  admits  its  commission.  We  know  from  experience  that 
both  are  practically  impossible.  Where  is  there  anything  in 
the  statute  declaring  that  the  physical  act  of  adulteration  by 
a  foreign  substance  may  become  an  issuable  fact  although  the 
physical  act  of  adulteration  by  water  may  not  even  be  inquired 
into?  The  only  issuable  facts  mentioned  in  the  statute  and 
contemplated  by  it,  are  those  to  which  I  have  called  attention, 
and  if  another  is  now  added  it  must  be  by  judicial  importa- 
tion. The  fallacy  of  the  argument  which  seeks  to  make  an 
issuable  fact  of  the  u  physical  act "  is  easily  illustrated  by 
reference  to  another  phase  of  the  statute.  Suppose,  for 
instance,  that  the  charge  is  that  milk  has  been  sold  within  the 
period  of  parturition.  Evidence  that  the  sale  was  not  within 
the  prohibited  period  would,  of  course,  be  competent  and 
exculpatory.  But  would  it  be  competent  to  show  that 
although  the  sale  was  within  the  period,  the  owner  of  the 
cow  or  the  vendor  of  the  milk  did  not  know  that  the  period 
had  not  expired  ?  How  much  protection  would  the  statute 
'afford  the  public  against  the  vending  of  milk  of  that  kind  if 
such  evidence  could  be  given?  How  does  that  question  differ 
in  principle  from  the  one  about  to  be  decided  ?  The  argument 
of  my  brethren  is  mainly  based  upon  the  assumption  that  the 
legislature  intended  to  establish  three  different  methods  by 
which  to  conserve  the  health  of  the  public  in  the  regulation 
of  the  traffic  in  milk.  In  my  judgment  the  statute  contains 
no  warrant  for  this  assumption.  It  plainly  contemplates  only 
one  method  as  applied  to  three  conditions  which  produce 
(1)  adulteration  by  dilution,  (2)  unwhole6omeness  because  of 
parturition  and  other  enumerated  causes,  and  (3)  adultera- 
tion by  the  addition  of  any  foreign  substance.     As  to  this  lat- 
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ter  branch  of  the  statute  it  may  be  said,  in  passing,  that  the 
"  foreign  substance "  complained  of  in  the  case  at  bar  does 
not  come  within  the  rule  discussed  in  People  v.  Marx  (99 
N.  Y.  377)  and  People  v.  Biesecker  (169  N.  Y.  53).  I  shall 
not  discuss  the  extent  of  the  alleged  adulteration,  because  that 
is  a  question  with  which  we  are  not  concerned.  If  formalde- 
hyde is  capable  of  such  infinitesimal  diffusion  that  its  presence 
may  be  chemically  ascertained  where  it  cannot  be  physically 
sensed ;  and  if  that  is  to  be  regarded  as  a  justification  for  its 
use,  the  legislature  is  the  tribunal  to  which  appeal  should  be 
made. 

In  conclusion,  I  simply  repeat  that  I  can  find  nothing  in 
the  language  of  the  law  or  in  the  canons  of  statutory  con- 
struction that  requires  or  justifies  a  rule  of  proof  as  to  one  of 
the  offenses  created  by  this  statute  that  is  not  applicable  to 
all.  Neither  is  there  any  principle  of  logic  or  justice  that 
can  justify  the  decision  about  to  be  made  if  the  Cipperly 
case  and  the  cases  that  follow  it  are  to  stand  as  the  law  of  the 
state. 

The  judgment  herein  should  be  affirmed. 

Cullen,  Ch.  J.,  Gray,  O'Brien  and  Bartlett,  JJ.,  concur 
with  Vann,  J. ;  Haight,  J.,  concurs  with  Werner,  J. 

Judgment  reversed,  etc. 


John   Grady,  Respondent,  v.   The  City  of  New  York, 

Appellant. 

Municipal  Corporation  —  Implied  Contract  to  Labor  in  Excess 
op  a  Legal  Day's  Work  —  Insufficiency  op  Evidence  as  to  Recogni- 
tion op  Claim  por  Extra  Compensation.  A  municipal  employee,  who 
for  a  period  of  years  has  received  the  regular  wages  attached  to  his  posi- 
tion and  has,  without  protest,  receipted  therefor  in  full  for  his  services, 
will  be  deemed  to  have  rendered  his  services  under  an  implied  contract 
that  such  wages  included  payment  for  any  labor  performed  in  excess  of 
a  legal  day's  work;  especially  in  a  case  where  his  duties  were  largely  of 
an  emergency  character,  his  employment  to  discharge  those  duties,  though 
involving  at  times  work  for  more  than  eight  hours  a  day.  was  entirely 
legal  and  the  method  of  payment  showed  that  his  compensation  was  to 
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cover  all  the  work  performed,  regardless  of  how  the  period  of  laboi 
might  vary  on  different  days;  and  the  fact  that  he  had  made  inquiries  oi 
an  official  connected  with  the  department  as  to  bis  being  paid  for  over- 
time several  years  before  the  commencement  of  his  action  to  recovet 
therefor,  and  was  told  that  he  should  await  the  result  of  a  litigation  with 
the  city  on  a  similar  claim,  which  thereafter  resulted  in  favor  of  the  plain- 
tiff therein,  is  immaterial,  where  such  official  had  no  authority  to  pay  for 
overtime,  expressly  said  so,  and  his  opinion  as  to  the  effect  of  the  litigation 
was  without  the  scope  of  his  duties  and  could  in  no  way  bind  the  city. 
Grady  v.  City  of  New  York,  100  App.  Div.  515,  reversed. 

(Argued  May  5,  1905;  decided  May  80,  1005.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Janu- 
ary 12,  1905,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  J.  Delany,  Corporation  Counsel  {Theodore  Connoly 
and  Terence  Farley  of  counsel),  for  appellant.  Upon  an 
appeal  from  a  non-unanimous  affirmance  by  the  Appellate 
Division  the  record  may  be  examined  in  order  to  ascertain 
whether  there  is  any  evidence  which,  upon  any  reasonable 
view,  will  sustain  a  verdict,  and  when  the  undisputed  facts  in 
connection  with  the  testimony  of  the  plaintiff,  when  sup- 
ported by  every  inference  that  can  be  drawn  therefrom,  do 
not  warrant  a  verdict  in  his  favor,  a  question  of  law  arises 
reviewable  by  the  Court  of  Appeals.  (Jerome  v.  Q.  C.  C. 
Co.,  163  N.  Y.  351 ;  Matter  of  Randel,  158  N.  T.  216 ; 
Ostrom  v.  Greene,  161  N.  Y.  353 ;  Linkauf  v.  Lombard, 
137  N.  Y.  417;  Hemmens  v.  Nelson,  138  N.  Y.  517;  Hud- 
am  v.  R.,  W.  &  O.  R.  R.  Co.,  145  N.  Y.  408 ;  Laidlaw  v. 
Sage,  158  N.  Y.  93 ;  Johnson  v.  N.  Y.  C.  <&  H.  R.  R.  R. 
Co.,  173  N.  Y.  83.)  This  record  is  absolutely  destitute  of 
any  competent  proof  warranting  the  finding  of  a  ver- 
dict in  favor  of  the  plaintiff.  (MuUex  v.  U.  S.,  150  U.  S. 
566 ;   U.   S.   v.  Garlinger,   169   U.   S.   316 ;    McCarthy  v. 
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Mayor,  etc.,  96  N.  Y.  1.)  Where  one  is  employed  by  another 
at  a  stipulated  salary  or  receives  stipulated  wages,  there  is  a 
presumption  of  law  that  all  services  rendered  by  him, 
especially  if  of  a  nature  closely  similar  to  his  regular  duties, 
are  rendered  under  the  contract  of  employment.  {McCor- 
mack  v.  Mayor,  etc.,  14  Misc.  Rep.  272 ;  Carrere  v. 
Dun,  18  Misc.  Rep.  18 ;  Boss  v.  Harden,  79  N.  Y.  84 ; 
Lyons  v.  Jube,  17  N.  Y.  Supp.  664 ;  Cany  v.  Ilalleck,  9  Cal. 
198  ;  Luske  v.  Hotchkiss,  37  Conn.  219  ;  Guthrie  v.  Merrill, 
4  Kans.  187 ;  Voorhees  v.  Combs,  33  N.  J.  L.  497  ;  Bloodyood 
v.  Wuest,  69  App.  Div.  356  ;  Davidson  v.  W.  G.  L.  Co.,  99 
N.  Y.  558.)  Birdsall  did  not  have  the  power  to  make  an 
express  contract  to  pay  the  plaintiff  for  overtime,  and  the  law 
will  not  imply  a  contract  in  a  case  where  the  parties  could 
not  legally  make  an  express  contract.  {Chase  v  S.  A.  B.  B. 
Co.,  97  N.  Y.  384;  20  Am.  &  Eng.  Ency.  of  Law  [2d  ed.], 
1158 ;  Bruns  v.  Mayor,  etc.,  6  Daly,  156  ;  Cowan  v.  Mayor, 
etc.,  3  Hun,  632 ;  Beynolds  v.  City  of  Mount  Vernon,  26 
App.  Div.  581 ;  164  N.  Y.  592;  Benjamin  v.  City  of  New 
York,  77  App.  Div.  62.)  The  payrolls  signed  by  the  plain- 
tiff are  the  best  evidence  of  his  contract  of  employment,  and' 
by  receipting  for  the  sums  received  by  him  "  in  full  payment 
for  services  rendered  in  the  capacity  and  for  the  period 
embraced  in  this  payroll,"  he  has  acknowledged  that  he  has 
been  paid  all  that  was  due  him,  has  waived  any  other  claims 
which  he  might  have  had,  and  is  now  estopped  f rpm  assert- 
ing that  he  has  any  such  additional  claim.  {Bannister  v. 
City  of  New  York,  40  Misc.  Rep.  408  ;  Byan  v.  City  of 
New  Yofik,  177  N.  Y.  271 ;  McGraw  v.  City  of  Glovers- 
ville,  32  App.  Div.  176 ;  Downs  v.  City  of  New  York,  75 
App.  Div.  423 ;  Driscoll  v.  City  of  Neio  York,  78  App. 
Div.  52  ;  Eckerson  v.  City  of  New  York,  80  App.  Div.  12  ; 
167  K  Y.  609  ;  Callahan  v.  Mayor,  etc.,  6  Daly,  230 ;  Drew 
v.  Mayor,  etc.,  8  Hun,  443.) 

Maurice  Deiches  and  Daniel  J.  Early  for  respondent. 
The  evidence  in  the  case  fully  justifies  the  verdict  of  the  jury. 
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(Anson  on  Cont.  rule  2,  ch.  1.)  A  day's  work  for  laborers 
employed  by  the  state,  or  any  municipality  therein,  is,  under 
the  statute,  eight  hours,  and  a  person  6o  employed  at  a  per 
diem  rate  is  entitled  to  additional  compensation  pro  rata  for 
all  work  performed  in  excess  thereof.  (L.  1882,  ch.  410, 
§  357;  L.  1901,  ch.  378,  §  479 ;  McCarthy  v.  Mayor,  etc., 
96  N.  Y.  1 ;  By  an  v.  City,  177  N.  Y.  271  ;  Cossey  v.  City, 
N.  Y.  L.  J.,  Dec.  5,  1904.)  The  law  implies  a  promise  to 
pay  for  services  rendered  upon  the  request  of  an  employer, 
which  the  employee  was  not  under  legal  obligation  to  per- 
form. (L.  1901,  ck  378,  §  479 ;  McCarthy  v.  Mayor,  etc., 
96  N.  Y.  1.) 

Cullen,  Ch.  J.  The  action  was  brought  by  the  plaintiff,  a 
foreman  of  a  gang  for  repairing  pipes,  stop-cocks,  etc.,  in  the 
bureau  of  the  water  supply  of  the  city  of  New  York,  to 
recover  compensation  for  overtime  work  rendered  during  six 
years  prior  to  the  commencement  of  the  action.  The  learned 
trial  judge  submitted  the  case  to  the  jury  to  determine  as  ques- 
tions of  fact  whether  the  plaintiff  rendered  the  services  under 
the  expectation  of  compensation,  and  whether  there  was  an 
implied  contract  on  the  part  of  the  defendant  to  pay  for  the 
same.  These  issues  were  decided  by  the  jury  in  the  plaintiff's 
favor,  but  as  the  affirmance  by  the  Appellate  Division  was 
not  unanimous  the  question  of  law  is  open  in  this  court 
whether  there  was  any  evidence  sufficient  to  justify  the  sub- 
mission, and  whether  the  defendant's  motion  for  a  nonsuit 
should  not  have  been  granted.  That  is  the  substantial  point 
presented  on  this  appeal. 

The  plaintiff  had  been  employed  in  this  department  of  the 
city  for  a  great  number  of  years,  having  first  gone  to  work  in 
1871  as  a  helper  and  laboring  man,  and  was  appointed  fore- 
man in  1872.  In  1887  or  1888  his  wages  were  fixed  at  $5  a 
day,  and  he  was  allowed  in  addition  thereto  $2.25  a  day  for 
the  keep  of  a  horse  and  wagon.  He  was  in  charge  of  what 
was  known  as  the  emergency  gang,  whose  principal  duty  was 
to  repair  any  leaks  or  breaks  that  might  occur  in  the  water 
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pipes  in  his  district  of  the  city.  The  regular  hours  of  work 
were  from  eight  in  the  morning  to  five  in  the  afternoon ;  but 
the  plaintiff,  as  he  testifies,  was  on  duty  for  the  whole  twenty- 
four  hours ;  that  is  to  say,  he  was  liable  to  be  called  at  any 
time,  day  or  night,  to  repair  a  break  in  the  pipes  or  cut  off 
the  water  from  the  broken  main,  for  which  purpose  he  would 
get  together  some  of  his  gang  and  attend  the  scene  of  the 
accident.  It  is  for  the  time  spent  in  such  work  after  hours 
that  the  plaintiff  claims  pay,  and  this  claim  is  based  not  on 
any  express  contract,  but  on  the  theory  that  the  law  implies  a 
contract  from  the  circumstances  under  which  the  services 
were  rendered,  or  at  least  that  the  jury  might  so  find.  We 
think  that  the  circumstances  conclusively  negative  any  such 
implication.  While  the  statutes  regulating  the  period  of  labor 
on  public  work  fixed  the  standard  of  a 'day's  work  at  eight 
hours,  they  authorized  the  employment  for  a  greater  time  in 
case  of  emergency.  The  plaintiff's  duties  were  largely  of  the 
emergency  character,  and  his  employment  to  discharge  those 
duties,  though  involving  at  times  work  for  more  than  eight 
hours  a  day,  was  entirely  legal.  The  question  is,  what  was 
the  contract  to  be  implied  from  the  course  of  dealings  between 
the  parties  as  to  his  compensation  for  such  services  ?  Was  he 
to  get  a  fixed  wage  for  eight  hours'  work  and  then  additional 
pay  for  the  various  periods  of  overtime  his  duty  might  require, 
or  was  his  compensation  to  cover  all  the  work  he  might  per- 
form, regardless  of  how  the  period  of  labor  might  vary  on 
different  days  ?  Either  method  of  compensation  was  proper 
and  legal.  To  determine  which  was  actually  adopted  it  is 
only  necessary  to  refer  to  the  mode  of  payment.  For  a  dozen 
years  before  the  plaintiff  made  any  claim  upon  the  city  for 
extra  work,  he,  as  foreman,  made  out  the  time  sheets  for  the 
work  of  all  the  men  in  his  gang,  including  himself.  When 
any  of  the  laborers  worked  overtime  the  plaintiff  credited  him 
with  such  work.  This  was  proper,  for  the  gang  consisted  of 
about  thirty-five  men,  and  in  case  of  accidents  to  the  mains 
only  a  few  were  called  out  on  each  occasion.  In  these  time 
sheets  the  plaintiff  never  credited  himself  with  the  overtime, 
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but  he  did  allow  himself  wages  for  every  day  in  the  year, 
including  Sundays  and  holidays.  Payrolls  were  made  from 
this  sheet  and  on  these  rolls  the  plaintiff  regularly  receipted 
for  the  amounts  received  by  him,  "  in  full  payment  for  serv- 
ices rendered  in  the  capacity  and  for  the  period  embraced  in 
this  payroll."  In  McCarthy  v.  Mayor  etc.  of  IV.  Y.  (96  N.  Y. 
1),  where  the  plaintiff,  having  been  employed  at  $2.50  a  day, 
and  labored  ten  hours,  sued  for  compensation  for  the  addi- 
tional two  hours,  it  was  held  that  his  acceptance  of  pay  for  his 
services  at  regular  intervals  showed  conclusively  that  the  com- 
pensation so  paid  was  all  that  was  intended  to  be  paid.  So  also 
in  Ryan  v.  City  of  New  York  (177  N.  Y.  271)  where  the 
plaintiff  in  the  employ  of  the  city  sued  for  the  difference 
between  the  prevailing  rate  of  wages  and  the  amount  which 
had  actually  been  paid  to  him,  it  was  held  that  his  receipt 
from  time  to  time  during  a  period  of  six  years  of  the  wages 
paid  to  him  without  protest,  waived  any  claim  he  might 
have  had  to  insist  that  he  should  be  paid  at  a  greater  rate. 
The  case  now  before  us  is  stronger  for  the  defendant. 
First,  the  plaintiff  himself  made  out  the  time  sheets  on 
which  the  payrolls  were  based ;  second,  he  was  paid  for 
Sundays  and  holidays,  on  which  he  worked  for  no  definite 
time,  and  if  at  all  only  on  emergency  work.  It  is  entirely 
clear  that  the  increased  rate  of  daily  pay  and  payment  for 
days  on  which  no  work  may  have  been  done  were  intended 
to  compensate  the  plaintiff  for  all  the  services  that  he  had 
rendered. 

Nor  was  there  anything  in  the  conversation  between  the 
plaintiff  and  the  engineer  of  the  water  department  to  limit 
the  effect  of  this  course  of  business  on  the  plaintiff's  claim. 
Concededly,  the  engineer  had  no  power  to  fix  the  plaintiff's  rate 
of  pay.  That  matter  belonged  to  the  head  of  the  depart- 
ment. The  plaintiff  testified  that  he  asked  the  engineer  about 
his  being  paid  for  overtime  seven  or  eight  years  before  the 
commencement  of  the  suit,  to  which  the  engineer  replied  that 
he  had  no  authority  to  pay  it,  that  he  would  not  be  able  to  do 
anything  for  the  plaintiff  in  the  way  of  such  payment.     He 
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said  that  there  had  been  a  suit  brought  by  one  Gorman  against 
the  city,  and  that  the  plaintiff  should  await  the  result  of  that. 
It  appears  that  Gorman  did  succeed  in  his  litigation  with  the 
city,  but  that  fact  has  no  bearing  on  the  present  suit.  The 
engineer  told  the  plaintiff  explicitly  that  he  had  no  power  to 
pay  him  overtime,  and  in  this  statement  he  was  concededly 
correct.  His  opinion  as  to  the  effect  of  the  Gorman  suit  on 
the  rights  of  the  plaintiff  was  clearly  without  the  scope  of  his 
duties  and  could  in  no  way  bind  the  city. 

The  judgment  appealed  from  should  be  reversed  and  a  new 
trial  granted,  costs  to  abide  the  event. 

Gray,  O'Brien,  Bartlett,  Haight,  Vank  and  Werner, 
JJ.,  concur. 

Judgment  reversed,  etc. 


Thomas  Dennison,  as  Executor  of  John  Long,  Appellant,  v. 
The  City  of  New  York,  Respondent. 

1.  Statute  op  Limitations  —  When  Action  to  Recover  Amount 

OF  AB8E8SMENT  ANNULLED  BT  A  JUDGMENT  IS  BARRED.      A  Cause  of  action 

to  recover  the  amount  paid  in  1875  on  an  assessment  for  a  local  street 
improvement,  the  assessment  having  been  annulled  by  Judgment  entered 
in  1876,  is  barred  by  the  lapse  of  six  years  from  the  time  when  an  action 
might  have  been  brought  on  the  claim,  and  an  action  brought  thereon  in 
1898  is  barred  by  the  Statute  of  Limitations. 

2.  Cause  of  Action  Barred,  Not  Revived  by  Chapter  910,  Laws  op 
1896.  Chapter  910  of  the  Laws  of  1896,  providing  that  when  an  assessment 
has  been  annulled  by  a  judgment  the  amount  may  be  refunded,  and  if  not 
refunded  within  a  specified  time  an  action  may  be  maintained  to  recover 
it,  neither  expressly  nor  impliedly  revives  causes  of  action,  already  barred, 
by  repealing  the  six  year  Statute  of  Limitations  applicable  thereto. 

Dennison  v.  City  of  New  of  York,  93  App.  Div.  612,  affirmed. 

(Submitted  May  5,  1905;  decided  May  80,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
25,  1904,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  dismissal  of  the  complaint  by  the  court  at  a  Trial  Term 
without  a  jury. 
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The  natare  of  the  action  and  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

Matthew  F.  Neville  for  appellant.  The  act  of  1896 
repeals  by  implication  all  prior  Statutes  of  Limitation.  (L. 
1896,  ch.  910 ;  Johnson  v.  A.  <6  S.  R.  R.  Co.,  54  K  Y.  416 ; 
Campbell  v.  Holt,  115  U.  S.  620;  Wallace  v.  Mayor,  etc.,  53 
App;  Div.  187.) 

John  J.  Ddany,  Corporation  Counsel  {Theodore  Conncly 
fend  George  L.  Sterling  of  counsel),  for  respondent.  The 
action  is  barred  by  the  Statutes  of  Limitation.  (Jex  v.  Mayor, 
etc.,  Ill  N.  Y.  339;  Diefenthaler  v.  Mayor,  etc.,  Ill  N.  Y. 
Trimmer  v.  City  of  Rochester,  134  N.  Y.  76.)  Chapter  910 
of  the  Laws  of  1896  does  not  affect  the  application  of  the  Stat- 
utes of  Limitation  to  the  cause  of  action  in  this  case.  (  Wal- 
lace v.  Mayor,  etc.,  53  A  pp.  Div.  187  ;  Wendel  v.  Mayor,  etc., 
53  App.  Div.  631.)  General  laws,  in  the  absence  of  clear 
evidence  of  such  an  intent,  will  not  repeal  those  which  are 
special  or  local.  (Jex  v.  Mayor,  etc.,  103  2T.  Y.  536  ;  Strus- 
burg  v.  Mayor,  etc.,  87  N.  Y.  452 ;  Diefenthaler  v.  Mayor, 
etc.,  Ill  K  Y.  331 ;  People  v.  Jaehne,  103  N.  Y.  182 ;  Mat- 
ter of  The  Evergreens,  47  N.  Y.  216 ;  Matter  of  Comrs.  of 
Central  Park,  50  N.  Y.  497  ;  People  v.  Quigg,  59  N.  Y.  88; 
McKenna  v.  Edmundstone,  91  N.  Y.  233 ;  Reynolds  v.  City 
of  Niagara  Falls,  81  Hun,  356 ;  Boechat  v.  Brown,  9  App. 
Div.  369.) 

Per  Curiam.  The  plaintiff's  testator,  in  1875,  paid  an 
assessment  upon  his  property,  in  the  city  of  New  York,  for  a 
local  street  improvement.  As  the  property  was  advertised 
for  sale,  at  the  time,  the  payment  was  involuntary.  In  the 
following  year,  the  assessment  was  annulled  by  judgment,  in 
an  action  brought  by  him  for  that  purpose.  This  action  was 
not  brought  to  recover  the  amount  paid  until  the  year  1898, 
or  twenty- two  years  afterwards,  and  the  defendant  pleaded,  as 
a  defense  to  its  maintenance,  the  bar  of  the  Statute  of  Limita- 
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tions.  The  complaint  was  dismissed  upon  that  ground,  at  the 
Special  Terra,  and  that  determination  has  been  affirmed  by 
the  Appellate  Division,  in  the  first  department.  The  only 
question  is  whether  the  Statute  of  Limitations  is  applicable  to 
such  an  action  and  it  is  the  claim  of  the  appellant  that  it  is  not, 
for  the  reason  that  chapter  910  of  the  Laws  of  1896  effected 
its  repeal  by  implication. 

We  are  of  the  opinion  that  the  lapse  of  six  years,  from  the 
time  when  an  action  might  have  been  brought  upon  the  claim, 
was  a  bar  to  the  maintenance  of  the  present  action.  The 
cause  of  action  was,  simply,  to  recover  back  moneys,  which 
the  defendant  had  received  from  plaintiff's  testator  and  which 
it  had  no  right  to  hold.  (Jex  v.  Mayor,  etc.,  of  N.  Y.,  Ill 
N.  Y.  339;  Dufenthaler  v.  Mayor,  etc.,  ofN.  Y,  lb.  331.) 
The  provision  of  the  act  of  1896,  relied  upon  by  the  appel- 
lant, is  as  follows : 

"Whenever  an  assessment  for  a  local  improvement  has 
been  annulled  by  the  judgment  or  order  of  any  court  any 
sum  of  money  which  has  been  heretofore,  or  shall  be  hereafter 
paid  thereon,  may  be  refunded  with  interest  from  the  time  of 
such  payment.  If  not  so  refunded  within  one  year  of  the 
time  of  such  judgment  or  order  annulling  such  assessment,  an 
action  may  be  maintained  to  recover  such  sum  with  interest 
thereon." 

The  act  does  not  repeal  the  Statute  of  Limitations  in  terms 
and  we  do  not  think  that  it  was  intended  to  do  so  by  implica- 
tion. It  would  be  most  extraordinary  legislation,  if,  as  to  all 
claims  against  the  municipality  of  this  nature  which  the 
statute  had  barred,  the  bar  was  raised  and  the  result  might, 
conceivably,  be  rather  startling.  But  no  such  thing  was 
intended  and  no  such  construction  is  called  for.  A  statute  is 
not  to  be  deemed  repealed  by  implication ;  unless  the  subse- 
quent statute  upon  the  same  subject,  and  which  is  claimed  to 
have  accomplished  that  result,  discloses  such  an  intent  clearly 
upon  its  face,  or  is  so  inconsistent  with  the  former  that  both 
cannot  stand  together.  That  is  not  the  case  with  these  laws. 
The  act  of  1896  is  to  be  reasonably  construed,  as  declaring 
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the  rule  of  law  and  as  imposing  a  duty  of  repayment  in  a 
case  where  an  assessment  for  a  local  improvement  has  been 
annulled  for  illegality.  The  action  authorized  to  be  brought 
to  recover  back  the  moneys,  which  the  city  had  received,  and 
which  it  fails,  upon  demand,  to  pay  over,  must,  however,  be 
one  that  the  plaintiff  is,  otherwise,  competent  to  maintain. 
That  is  to  say :  his  claim  must  not  have  been  barred  by  the 
'Statute  of  Limitations,  or  by  any  other  special  defense  to  its 
maintenance. 

The  judgment  should  be  affirmed,  with  costs. 

Cullen,  Ch.  J.,  Gray,  O'Brien,  Babtlett,  Haight,  Vann 
and  Werner,  JJ.,  concur. 

Judgment  affirtaed. 


Frederick  Klein,  .Respondent,  v.  East  River  Electric 
Light  Company  (Thereafter  Known  as  the  Thomson- 
Houston  Electric  Company)  etal.,  Appellants. 

1.  Appeal  —  Unanimous  Affirmance — Const.  Art.  6,  §  9.  The 
fact  that  an  affirmance  by  the  General  Term  of  the  City  Court  of  the  city 
of  New  York  of  a  judgment  entered  upon  a  verdict  in  favor  of  plaintiff 
was  unanimous  does  not  preclude  the  Court  of  Appeals  from  reviewing 
the  case  for  the  purpose  of  determining  whether  there  was  any  evidence 
to  support  the  judgment,  upon  an  appeal  by  permission  from  a  judg- 
ment of  the  Appellate  Division  affirming  a  judgment  of  the  Appellate 
Term  of  the  Supreme  Court,  which  affirmed  the  judgment  of  the  General 
Term  —  it  is  a  unanimous  decision  of  the  Appellate  Division,  not  of  the 
General  Term  of  the  City  Court,  that  limits  the  review  by  the  Court  of 
Appeals.    (Const,  art.  6,  §  9.) 

2.  Evidence — When  Statement  in  Verified  Answer  and  Attor- 
ney's Advice  to  Client  Cannot  Be  Regarded  as  Admission  of 
Liability.  Where  the  original  complaint  in  an  action  against  the  sue 
cessor  of  an  electric  light  company,  to  recover  upon  interest  coupons, 
alleged  that  they  were  attached  to  bonds  secured  by  a  first  mortgage 
executed  by  its  predecessor,  the  property  of  which  it  had  acquired  sub- 
ject to  the  payment  of  the  bonds  and  coupons,  and  the  answer  denied 
that  the  defendant  had  sufficient  kuowledge  or  information  to  form  a 
belief  as  to  whether  such  coupons  were  attached  to  such  bonds  when 
issued,  an  allegation  therein  that  the  defendant  was  and  had  been  "at 
all  times  ready  and  willing  to  pay  the  face  of  said  coupons "  cannot  be 
construed  as  an  admission  that  it  agreed  to  assume  or  pay  them  where 
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the  complaint  is  subsequently  amended  and  alleged  that  the  coupons 
were  detached  from  the  bonds  before  the  bonds  were  sold  and  were 
transferred  as  independent  instruments  to  persons  other  than  those  who 
purchased  the  bonds,  to  which  an  amended  answer  was  interposed 
putting  in  issue  the  plaintiff's  right  to  recover  upon  the  coupons*,  it  is 
more  in  the  nature  of  an  offer  to  settle  for  the  coupons  than  an  admission 
that  it  ever  before  agreed  to  assume  or  pay  them:  nor  does  a  letter  written 
by  the  defendant's  attorney  advising  the  payment  of  the  coupons  con- 
stitute an  admission  of  the  defendant's  liability,  especially  in  a  case  where 
the  attorney  evidently  wrote  under  a  mistake  of  the  facts  and  the  defend- 
ant disregarded  the  advice  and  refused  to  act  upon  it:  neither  of  the  alleged 
admissions,  therefore,  authorized  the  submission  of  the  case  to  the  jury. 
Klein  v.  East  Biver  Electric  Light  Co.,  90  App.  Div.  92,  reversed. 

(Arg  led  May  2,  1905;  decided  May  30,  1905.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  March  7,  1904,  which  affirmed  a  judgment  of 
the  General  Term  of  the  City  Court  of  the  city  of  New  York 
affirming  a  judgment  in  favor  of  plaintiff  entered  upon  a 
verdict  rendered  at  a  Trial  Term  of  said  City  Court. 

The  nature  of  the  action,  the  facts,  so  far  as  material,  and 
the  questions  certified  are  stated  in  the  opinion. 

Henry  J.  Hemmens  and  Samuel  A.  Beardsley  for  appel- 
lants. The  unsecured  claims  against  the  East  River  Electric 
Light  Company,  afterwards  called  the  Thomson-Houston 
Electric  Company,  could  not  follow  the  assets  of  that  com- 
pany which  were  sold  at  the  foreclosure  sale.  (Femschild  v. 
Y  B.  Co.,  154  N.  Y.  667 ;  Cook  on  Corp.  [4th  ed.]  ch.  52; 
People  ex  rel.  Shurz  v.  Cook,  110  N.  Y.  443.)  The  Manhat- 
tan Electric  Light  Company  was  not  the  successor  of  the  East 
River  Electric  Light  Company  or  the  Thomson-Houston 
Electric  Company  so  as  to  be  liable  for  their  unsecured  debts, 
and  a  judgment  against  it,  therefore,  cannot  be  sustained. 
(Ferguson  v.  A.  A.  R.  R.  Co.,  17  App.  Div.  336 ;  Ferns- 
child  v.  Y.  B.  Co.,  15  App.  Div.  29.)  The  coupons  in 
question  were  never  obligations  of  the  East  River  Electric 
Light   Company  or  the    Thomson  -  Houston  Electric  Com- 
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pany,  as  they  were  detached  from  the  bonds  previous  to 
the  time  when  they  were  sold  and  delivered  by  the  com- 
pany which  issued  them,  and  before  they  became  obligations 
of  the  company,  and  the  delay  in  presenting  them  for  pay- 
ment casts  suspicion  upon  the  good  faith  of  the  plaintiff's 
claim.  {II.  T.  Co.  v.  T.  H.  El.  Co.,  62  App.  Div.  229.) 
The  coupons  after  they  were  detached  became  independent 
obligations,  if  at  all,  and  were  not  secured  obligations  under 
the  mortgage.  {Clark  v.  Iowa  City,  20  Wall.  [U.  S.]  582; 
2  Daniel  on  Neg.  Inst.  §  1510 ;  W.  S.  Bank  v.  Town  of 
Solon,  136  K  Y.  480 ;  Clokey  v.  E  &  T.  II.  Co.,  16  App. 
Div.  304.)  The  alleged  admission  in  the  original  answer  of 
the  Manhattan  Electric  Light  Company  that  it  was  the  suc- 
cessor of  the  East  River  Electric  Light  Company,  and  that  it 
was  ready  and  willing  to  pav  the  principal  of  the  coupons  in 
suit,  and  that  it  did  assume  the  payment  of  the  bonds  and 
coupons  issued  by  the  East  River  Electric  Light  Company 
was  not  applicable  or  binding  after  the  amendment  of  the 
complaint.  {E  Mfg.  Co.  v.  Campbell,  13  Abb.  Pr.  86; 
Strong  v.  Dwight,  11  Abb.  Pr.  [N.  S.]  319  ;  Dale  v.  Gilbert, 
128  K  Y.  628 ;  Sands  v.  Calkins,  30  How.  Pr.  1 ;  ilT.  T.  I 
Wire  Co.  v.  W.  M.  Co.,  85  Hun,  269  ;  L.  Nat.  Bank  v.  But- 
ler, 14  Misc.  Rep.  464;  S.  C.  Bank  v.  Garlinhouse,  4  How. 
Pr.  174;  1  Ency.  of  PL  &  Pr.  626.)  The  admission  in  evi- 
dence of  a  letter  written  by  the  attorneys  for  the  defendant, 
the  Manhattan  Electric  Light  Company,  advising  payment  of 
the  coupons,  was  inadmissible.  {Fernschild  v.  Y.  B.  Co.,  15 
App.  Div.  29.) 

David  Gerber  for  respondent.  The  verdict  of  the  jury 
having  been  affirmed  unanimously  by  the  General  Term  of 
the  City  Court  and  by  the  Appellate  Term,  this  court  is  pre- 
cluded from  considering  the  questions  certified  which  call 
only  for  a  review  of  the  facts.  {Marden  v.  Dorthy,  160 
K  Y.  39 ;  Szuchy  v.  //.  C.  &  I.  Co.,  150  N.  Y.  219 ;  Amherst 
College  v.  Bitch,  151  N.  Y.  282 ;  People  ex  rel.  Man.  By. 
Co.  v.  Barker,  152  N.  Y.  417 ;  Jones  v.  Beilly,  174  N.  Y. 
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97 ;  Clapp  v.  Stemglanz,  23  Misc.  Rep.  641 ;  Ourtm  v.  M. 
S.  By.  Co.y  22  Misc.  Rep.  586.)  There  was  no  error  in 
admitting  in  evidence  the  answer  of  the  defendant,  the  Man- 
hattan Electric  Light  Company,  to  the  original  complaint. 
(Smith  v.  Pellott,  18  N.  Y.  Supp.  301 ;  Breese  v.  Grwoes,  67 
App.  Div.  322.)  The  letter  of  the  attorneys  for  the  Man- 
hattan Electric  Light  Company  was  properly  admitted  in  evi- 
dence. (Bo88eau  v.  Bleau,  131  N.  Y.  177 ;  BarUett  v. 
Bunny  56  Hun,  507.) 

Haight,  J.  This  action  was  commenced  on  the  1st  day  of 
February,  1900,  by  the  service  of  a  summous  and  complaint  on 
the  Manhattan  Electric  Light  Company,  and  was  brought  to 
recover  the  amount  of  five  coupons  of  thirty  dollars  each  with 
interest  from  September  first,  1888,  which  coupons,  the  com- 
plaint alleged,  matured  at  that  date  and  were  annexed  to 
bonds  numbered  154  to  158  inclusive,  which  bonds  were 
secured  by  a  first  mortgage  executed  by  the  East  River  Elec- 
tric Light  Company  to  the  Knickerbocker  Trust  Company, 
and  that  the  Manhattan  Electric  Light  Company  had  become 
the  successor  to  the  East  River  Electric  Light  Company  and 
had  acquired  its  franchise  and  properties  subject  to  the  said 
mortgage  and  the  payment  by  it  of  such  bonds  and  coupons ; 
that  the  plaintiff  was  the  owner  and  holder  of  the  coupons, 
and  that  they  were  presented  for  payment  and  that  such  pay- 
ment had  been  refused.  The  answer  of  the  defendant  the 
Manhattan  Electric  Light  Company  denied  that  it  had  suffi- 
cient knowledge  or  information  to  form  a  belief  as  to  whether 
the  plaintiff  was  the  owner  and  holder  of  the  coupons  in  ques- 
tion or  whether  such  coupons  were  attached  to  the  bonds 
mentioned  in  the  complaint  when  issued,  and  then  alleged 
"  that  it,  as  the  successor  of  the  said  East  River  Electric  Light 
Company  and  its  said  predecessor  companies,  were  and  have 
been  at  all  times  ready  and  willing  to  pay  the  said  coupon  to 
the  lawful  owner  and  holder  thereof  when  presented ;  that 
the  same  never  has  been  presented  for  payment  or  payment 
thereof  demanded  except  when  accompanied  with  a  demand 
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for  interest,  which  said  demand  has  been  refused,  but  defend- 
ants have  at  all  times  been  ready  and  willing  to  pay  the  face 
of  the  said  coupon  and  still  are  ready  and  willing  to  pay  the 
same."  It  thus  appeared  at  this  stage  of  the  pleadings  that 
the  coupons  upon  which  the  action  was  brought  were  alleged 
to  be  a  part  of  the  mortgage  debt  of  the  East  Kiver  Electric 
Light  Company ;  that  the  Manhattan  Electric  Light  Company 
had  acquired  the  properties  and  franchise  of  the  East  Kiver 
Electric  Light  Company  subject  to  the  bonds  and  coupons 
secured  by  the  mortgage  alluded  to,  and  that  the  Manhattan 
Electric  Light  Company  was  bound  to  pay  such  coupons  or 
else  submit  to  a  foreclosure  of  that  mortgage,  and  that  it  was 
willing  to  pay  the  same  but  not  the  interest  accruing  upon  the 
coupons  after  they  had  matured  and  before  they  were  presented 
for  payment.  The  contention  of  the  defendant  was  that  the 
coupons  represented  interest  accruing  upon  the  bonds  and  that 
such  interest  could  not  be  compounded  before  they  were  pre- 
sented for  payment.  To  avoid  this  claim  of  the  defendant  the 
plaintiff  served  an  amended  complaint,  in  which  he  alleged  that 
the  coupons  in  question  were  detached  from  the  bonds  before 
the  bonds  were  issued  by  the  East  River  Electric  Light  Com- 
pany, and  that  when  such  bonds  were  issued  they  were  sold 
without  such  coupons  attached,  and  that  such  coupons  so 
detached  were  transferred  as  independent  instruments  to  per- 
sons other  than  the  holders  of  the  bonds  to  which  the  coupons 
had  been  previously  attached.  In  the  meantime,  the  Edison 
Electric  Illuminating  Company  of  New  York  had  become 
the  successor  of  the  defendant  the  Manhattan  Electric  Light 
Company,  and  such  company  by  its  successor  interposed  an 
answer  to  the  amended  complaint,  in  which  the  right  of  the 
plaintiff  to  recover  upon  the  coupons  or  the  interest  thereon 
or  any  part  thereof  was  put  in  issue. 

Upon  the  trial  the  plaintiff  introduced  in  evidence  the 
coupons  in  question  and  then  showed  by  one  Kelly  that  he 
acquired  them  in  regular  course  of  business,  and  that  the 
bonds  were  issued  and  delivered  to  a  Mr.  Moore  in  August, 
1888,  but  that  the  coupons  were  detached  before  the  delivery 
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of  the  bonds.  The  defendant's  first  answer  was  then  read  in 
evidence,  together  with  a  letter  of  the  defendant's  attorney 
under  date  of  January  9th,  1900,  addressed  to  the  defendant, 
stating  that  "  the  bearer  Mr.  Baltes  lias  five  coupons  of  the 
East  Eiver  Electric  Company's  bonds  which  seem  to  be  all 
right.  We  advise  that  they  be  paid  if  there  is  no  record  that 
like  numbers  have  already  been  paid."  The  plaintiff  then 
rested.  Upon  the  defense  it  was  shown  that  the  East  River 
Electric  Light  Company  had  executed  a  second  mortgage 
upon  its  properties  and  franchise  to  secure  bonds  to  the 
amount  of  six  hundred  thousand  dollars,  that  that  mortgage 
had  been  foreclosed  and  all  the  properties  and  franchise  of 
the  company  sold,  and  that  the  same  had  been  bid  in  by  one 
George  W.  Maslin ;  that  he  had  associated  others  with  him 
under  a  reorganization  agreement  and  formed  a  new  corpora- 
tion which  had  taken  over  all  the  property  and  franchise  so 
acquired  upon  the  foreclosure  sale,  and  that  defendant  had 
become  the  successor  of  that  company  by  an  agreement  of 
merger.  * 

The  Appellate  Division  affirmed  the  judgment  herein  by  a 
divided  court  and  then  certified  that  in  its  opinion  questions 
of  law  are  involved  which  ought  to  be  reviewed  by  the  Court  of 
Appeals,  and  that  the  following  questions  should  be  answered 
by  this  court : 

(1)  "  Did  the  trial  court  err  in  den}'ing  the  defendant's 
motion  to  dismiss  the  complaint  made  when  plaintiff  rested 
and  again  at  the  close  of  the  evidence  ? " 

(2)  "  Did  the  evidence  on  the  part  of  the  plaintiff  justify 
the  trial  judge  in  submitting  to  the  jury  the  question  whether 
the  defendant,  The  Manhattan  Electric  Light  Company,  agreed 
to  pay  the  coupons  of  the  Ea^t  River  Electric  Light  Company, 
referred  to  in  the  complaint  ? " 

The  respondent  now  insists  that  this  court  has  no  power  to 
review  either  of  these  questions,  for  the  reason  that  the  judg- 
ment entered  upon  the  verdict  in  the  City  Court  was  unani- 
mously affirmed  by  the  General  Term  of  that  court,  which  in 
turn  was  affirmed  by  the  Appellate  Term,  and  that  hy  reason 
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thereof  this  court  is  precluded  from  reviewing  the  case  for 
the  purpose  of  determining  whether  there  is  any  evidence  to 
support  the  plaintiffs  claim.  With  reference  to  this  conten- 
tion we  call  attention  to  the  provisions  of  the  Constitution, 
article  6,  section  9,  which  provide  that  "  No  unanimous 
decision  of  the  Appellate  Division  of  the  Supreme  Court 
that  there  is  evidence  supporting  or  tending  to  sustain  a  find- 
ing of  fact  or  a  verdict  not  directed  by  the  court,  shall  be 
reviewed  by  the  Court  of  Appeals."  It  is  the  unanimous 
decision  of  the  Appellate  Division  of  the  Supreme  Courts  not 
the  General  Term  of  the  City  Court,  that  operates  to  limit 
the  power  of  this  court  to  review  such  a  question.  The  action 
in  this  case  was  originally  commenced  in  the  City  Court  and 
no  appeal  from  such  an  action  can  be  taken  as  a  matter  of 
right  to  this  court.  The  Appellate  Division,  however,  under 
section  191,  subdivision  1,  of  the  Code  of  Civil  Procedure, 
may  allow  an  appeal  to  this  court  upon  certifying  that  in  its 
opinion  a  question  of  law  is  involved  which  ought  to  be 
reviewed  by  this  court.  It  is  not,  however,  required  to 
certify  questions  to  be  answered.  The  requirements  of  section 
190,  subdivision  2,  have  reference  to  appeals  allowed  by  the 
"  Appellate  Divisions  other  than  appeals  from  judgments  or 
orders  finally  determining  actions  or  special  proceedings  and 
from  orders  granting  new  trials  on  exceptions,  and  does  not 
apply  to  appeals  that  are  allowed  under  section  191  of  the 
Code.  {Young  v.  Fox,  155  N.  Y.  615.)  Upon  the  trial,  at 
the  conclusion  of  the  plaintiffs  evidence,  the  defendant  moved 
for  a  dismissal  of  the  complaint,  upon  the  ground  that  it  did 
not  appear  that  the  defendant  the  Manhattan  Electric  Light 
Company  had  become  liable  for  the  payment  of  the  coupons 
in  question,  and  this  was  renewed  at  the  end  of  the  evidence. 
Both  of  which  motions  were  denied  and  exceptions  taken.  If 
there  was  no  evidence  that  would  tend  to  support  a  verdict  in 
favor  of  the  plaintiff,  the  denial  of  the  motions  was  an  error 
of  law  which  this  court  has  the  power  to  review.  We  shall, 
therefore,  disregard  the  questions  certified  and  consider  only 
the  question  raised  upon  these  motions. 
3 
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It  appears,  as  we  have  seen  from  the  allegations  of  the  plain- 
tiff's amended  complaint  and  from  the  testimony  of  his  wit- 
ness Kelly,  that  the  coupons  in  question  were  detached  from 
the  bonds  before  the  bonds  were  issued  and  sold,  and  that  the 
coupons  were  transferred  as  independent  instruments  to  per- 
sons other  than  those  who  purchased  the  bonds.  It,  there- 
fore, follows  that  they  were  no  part  of  the  mortgage  debt, 
that  their  payment  was  not  secured  by  the  mortgage,  and  that 
they  were  not  entitled  to  payment  out  of  the  proceeds  of  the 
sale  of  the  property  in  case  of  the  foreclosure  of  the  mort- 
gage. (Holland  Trust  Co.  v.  Thomson- Houston  Electric 
Co.,  170  N.  Y.  68.)  The  coupons  not  being  secured  by  first 
mortgage  the  purchaser  under  the  foreclosure  of  the  second 
mortgage  is  not  presumed  to  have  taken  title  subject  to  their 
payment,  and  no  agreement  to  assume  and  pay  the  coupons 
has  been  shown  to  have  been  made  by  the  purchaser  or  the 
defendant  other  than  that  to  which  we  have  already  called 
attention.  (Fernschild  v.  Yuengling  Brewing  Co.,  154 
N.  Y.  667.) 

We  are  thus  brought  to  a  consideration  of  the  allegations 
quoted  from  the  answer  and  the  letter  of  the  defendant's 
attorney.  Referring  again  to  the  allegation  of  the  answer  to 
the  effect  that  defendant  has  been  "  at  all  times  ready  and 
willing  to  pay  said  coupons,"  it  is  apparent  that  the  allegation 
is  more  in  the  nature  of  an  offer  to  settle  for  the  coupons 
than  an  admission  that  it  had  ever  before  agreed  to  assume  or 
pay  tl)em.  In  construing  this  allegation  we  should  consider 
the  circumstances  under  which  it  was  made.  The  first  com- 
plaint, as  we  have  seen,  alleged  that  these  coupons  were 
annexed  to  the  bonds  which  were  secured  by  a  mortgage  upon 
the  East  River  Electric  Light  Company's  property.  The 
defendant  had  answered  this  allegation  to  the  effect  that  it 
had  no  knowledge  or  information  upon  that  subject  from 
which  it  could  form  a  belief.  Its  title  was  derived  from  the 
foreclosure  of  the  second  mortgage  upon  the  East  River  Elec- 
tric Light  Company's  property,  and,  therefore,  it  was  deemed 
to  have  taken  title  to  the  property  subject  to  the  outstanding 
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bonds  secured  by  the  first  mortgage.  If  these  coupons  were 
attached  to  the  bonds  of  the  first  mortgage  when  they  were 
negotiated  as  alleged  in  the  complaint,  then  the  defendant 
had  no  defense  thereto  and  was  willing  to  pay  the  coupons 
but  not  the  interest  upon  such  bonds  which  was  represented 
by  the  coupons.  The  purpose  of  the  pleader  under  these  cir- 
cumstances becomes  clear.  Under  the  allegations  of  the  com- 
plaint the  payment  of  these  coupons  was  secured  by  the 
mortgage.  .  He,  therefore,  was  willing  to  pay  them,  but  not 
the  interest,  claiming  that  the  coupons  represented  the  interest 
accrued  upon  the  bonds  and  as  such  interest  it  could  not  be 
compounded  until  the  coupons  had  been  presented  for  pay- 
ment. The  allegation  was  made  in  view  of  the  allegations  of 
the  complaint  as  it  then  6tood,  coupled  with  a  denial  of  its 
liability  for  interest,  and,  manifestly,  it  was  not  intended  to 
be  an  admission  of  liability  upon  the  allegation  of  an  amended 
complaint  which  superseded  and  took  the  place  of  the  com- 
plaint to  which  the  answer  had  been  interposed  and  which 
for  the  first  time  set  forth  that  the  coupons  were  no  part  of 
the  mortgage  debt,  but  were  detached  and  issued  as  separate 
and  independent  instruments  which  would  carry  interest. 

The  letter  written  by  the  defendant's  attorney  to  the  effect 
that  the  coupons  seem  to  be  all  right  and  that  he  advises  their 
payment  if  there  is  no  record  that  like  numbers  have  been 
already  paid,  on  which  the  plaintiff  relies  to  establish  the 
defendant's  liability,  was  evidently  written  by  the  attorney 
under  a  mistake  of  the  facts.  This  is  evident  from  the  first 
statement  made  in  the  letter,  which  is  that  "  the  bearer,  Mr. 
Baltes,  has  five  coupons  of  the  East  River  Electric  Light  Com- 
pany's bonds  which  seem  to  be  all  right."  Thus  indicating 
that  he  supposed  that  the  coupons  were  the  coupons  of  the 
East  River  Electric  Light  Company's  bonds.  In  other  words, 
that  they  represented  the  interest  accruing  upon  such  bonds 
and  not.  that  they  were  independent  instruments  separated 
from  the  bonds  and  issued  and  negotiated  as  such,  as  it  subse- 
quently turned  out.  But  assuming  there  was  no  mistake  of 
fact  on  the  part  of  the  attorney,  the  letter  is  but  an  advice  of 
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an  attorney  to  hie  client  to  pay  the  coupons  which  the  client 
did  not  see  fit  to  accept  or  act  upon.  It  declined  to  pay  and 
by  reason  thereof  this  action  was  brought.  As  we  under- 
stand, an  attorney  may  advise  his  client  one  day  and  the  next 
day  he  may  change  his  mind  and  advise  differently  without 
creating  any  liability  on  the  part  of  his  client.  Indeed  we 
are  aware  of  no  principle  in  the  law  that  will  suffer  the  advice 
given  by  an  attorney  to  be  treated  as  the  admission  of  the 
client  of  liability,  especially  where  the  client  disregards  the 
advice  and  refuses  to  act  upou  it.  We  are,  therefore,  of  the 
opinion  that  neither  the  allegation  in  the  answer  nor  the  letter 
of  the  defendant's  attorney  authorized  the  submission  of  the 
case  to  the  jury  and  the  court  erred  in  overruling  the  defend- 
ant's motion. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  in  all  courts  to  abide  the  event. 

Bartlett,  J.  (dissenting).  I  am  unable  to  agree  with  the 
prevailing  opinion  that  the  admission  in  the  original  answer 
of  willingness  to  pay  the  coupons  without  interest  is  in  the 
nature  o>f  an  offer  of  settlement.  It  is  true  that  the  amended 
answer  succeeds  the  original  answer  as  a  pleading,  but  the 
original  contains  a  distinct  admission  under  oath  against  inter- 
est that  was  read  in  evidence  and  remained  wholly  unex- 
plained at  the  trial.  This  was  sufficient  to  sustain  the  ver- 
dict, prima  facie. 

I  agree  with  the  very  able  and  convincing  opinion  of  Mr. 
Justice  O'Brien  in  the  Appellate  Division,  and  base  my  dissent 
thereon. 

Ctjllen,  Ch.  J.,  Gray,  O'Brien,  Vann  and  Werner,  JJ., 
concur  with  Haight,  J. ;  Bartlett,  J.,  reads  dissenting  memo- 
randum. 

Judgment  reversed,  etc. 
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George  Wallace,  Appellant,  v.  William  H.  Jones  et  al.» 
Eespondents. 

1.  Action  under  "Taxpayers'  Act"  (L.  1881,  Ch.  531,  as  Amd.  by 
L.  1887,  Ch.  673  and  L.  1892,  Ch.  301)  to  Recover  Claims  Illegally 
Audited  by  Board  op  Supervisors  —  When  Allegation  Charging 
Fraud  and  Collusion  Sufficient  —  Meaning  of  Word  "  Collusive." 
Where  the  complaint  in  an  action  brought  under  the  "  Taxpayers'  Act" 
(L.  1881,  ch.  531,  as  amd.  by  L.  1887,  ch.  673  and  L.  1892,  ch.  301)  against 
the  members  of  a  board  of  supervisors  to  recover  the  amount  of  cer- 
tain items  alleged  to  have  been  illegally  and  collusively  audited,  sup- 
plemented by  schedules  thereto  attached  and  forming  part  thereof,  specifi- 
cally alleges  in  detail  the  illegality  and  fraudulent  character  of  the  several 
claims  allowed,  and  charges  that  each  defendant  presenting  such  claims 
knew  that  the  claims  were  in  excess  of  the  fees  allowed  by  law,  such 
complaint  is  not  demurrable  because  it  fails  to  allege  that  the  defend- 
ants auditing  such  claims  also  knew  that  they  were  in  excess  of  the  fees 
allowed  by  law,  since  this  is  sufficiently  implied  by  the  use  of  the  word 
"  collusive,"  which  is  the  word  used  in  the  statute  and  is  defined  by  lexi- 
cographers to  mean  "  fraudulently  concerted." 

2.  Same  —  When  Claims  Against  Several  Members  of  Board  of 
Supervisors  Properly  United  in  One  Action.  Where  it  appears  from 
the  complaint  that  the  separate  bills  of  the  several  defendants  were  of  the 
same  character,  that  they  are  charged  to  have  been  illegal  and  fraudulent 
in  the  same  respects,  and  that  the  bill  of  each  of  the  defendants  was 
audited  and  allowed  by  the  others,  though  on  different  days,  the  causes 
of  action  are  properly  united  in  one  complaint,  under  subdivision  6  of 
section  484  of  the  Code  of  Civil  Procedure,,  which  authorizes  the  joinder 
of  claims  for  injuries  to  personal  property:  since  the  causes  of  action 
are  to  recover  moneys  illegally  and  fraudulently  obtained  from  the  county 
and  an  action  for  fraud  is  for  an  injury  to  personal  property  and  several 
claims  of  that  character  may  be  joined  in  a  single  suit. 

Wallace  v.  Jones,  92  App.  Div.  613,  reversed. 

(Argued  May  2,  1905;  decided  May  30,  1905.) 

Appeal  from  a  judgment,  entered  March  19,  1904,  upon 
an  order  of  the  Appellate  Division  of  the  Supreme  Court  in 
the  second  judicial  department,  which  affirmed  a  judgment  of 
Special  Term  sustaining  a  demurrer  to  the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 
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Thomas  Young  for  appellant.  The  complaint  states  a 
cause  of  action.  (Potters  Dwarris  on  Statutes,  1S4,  note  6; 
Waller  v.  Harris,  20  Wend.  561  ;  Pen/old  v.  U.  Z.  Ins. 
Co.,  85  N.  Y.  317 ;  Matter  of  Town  of  Hempstead,  36  App. 
Div.  321.)  The  contention  that  the  defendants  in  auditing 
the  bills  were  acting  in  a  judicial  capacity  and,  therefore, 
their  acts  could  not  be  successfully  attacked  in  this  suit  is 
untenable.  (Osterhout  v.  Board,  98  N.  Y.  222 ;  Rogers  v. 
Bd.  Suprs.,  77  App.  Div.  501 ;  Ziegler  v.  Chopin,  126 
N.  Y.  342.)  All  the  claims  mentioned  in  the  complaint 
arise  out  of  transactions  connected  with  the  same  subject  of 
action.  (L.  1892,  ch.  301 ;  Code  Civ.  Pro.  §  484,  subd.  9.) 
The  causes  of  action  are  properly  united  because  they  are  all 
for  injuries  to  personal  property.     (L.  1881,  ch.  531.) 

George  Wallace,  appellant,  in  person.  The  action  was  prop- 
erly brought  under  the  provisions  of  the  Taxpayers'  Act. 
{Rogers  v.  Bd.  of  Suprs.,  77  App.  Div.  502 ;  Ziegler  v. 
Chapin,  126  K  Y.  342 ;  Warrin  v.  Baldwin,  105  N.  Y. 
534 ;  Armstrong  v.  Grant,  56  Hun,  226 ;  Peek  v.  Belknap, 
130  N.  Y.  394;  Webb  v.  Bell,  22  App.  Div.  314.)  The  con- 
tention  that  the  claims  audited  are  not  claims  arising  out  of 
the  same  transaction,  or  transactions  connected  with  the  same 
subject  of  action,  cannot  be  maintained.  (Hall  v.  Gilman, 
77  App.  Div.  458;  Uggla  v.  Brokaw,  77  App.  Div.  310; 
Porter  v.  L  B.  Co.,  163  N.  Y.  85 ;  Be  Wolf  v.  Abraham, 
151  N.  Y.  186 ;  People  v.  Wells,  52  App.  Div.  584;  J)oyle  v. 
Am.  Wringer  Co.,  60  App.  Div.  527 ;  Wallace  v.  Jones,  68 
App.  Div.  192;  Shepard  v.  M.  R.  Co.,  117  N.  Y.  442; 
Lamming  x.  Galusha,  135  N.  Y.  239;  Benedict  v.  G.  T. 
Co.,  58  App.  Div.  302.) 

Charles  F.  Brown,  Fred  Ingraham  and  Henry  A.  Mbn- 
fort  for  respondents.  Unless  the  complaint  shows  collusion, 
connivance,  fraud  or  bad  faith  upon  the  part  of  the  three 
defendants  in  making  the  audits  complained  of,  it  fails  to  state 
a  cause  of  action  against  them.  (Roosevelt  v.  Draper,  23 
N.  Y.  318 ;  Doolittle  v.  Bd.  Suprs.,  18  N.  Y.  155 ;  MeCreav. 
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Chahoon,  54  Hnn,  577  ;  Feeley  v.  Wurster,  25  Misc.  Rep. 
544.)  It  k  well  settled  that  supervisors,  in  auditing-  claims 
against  a  county,  exercise  a  judicial  function,  and,  if  they  act 
within  their  jurisdiction,  they  cannot,  in  the  absence  of  fraud 
or  collusion,  be  held  personally  responsible  for  their  audits. 
{People  ex  rel.  Oneida  Bank  v.  Bd.  Suprs,  51  N.  Y.  442 ; 
People  ex  rel.  Baldxoin  v.  Bd.  Suprs.,  26  Barb.  118 ;  Weaver 
v.  Devendorf,  3  Den.  117  ;  People  ex  rel.  Myers  v.  Barnes, 
114  N.  Y.  317;  E.  li.  G.  L.  Co.  v.  Donnelly,  93  N.  Y. 
557 ;  Chase  v.  Saratoga  Co.,  33  Barb.  603 ;  People  v.  Stock- 
ing, 50  Barb.  573 ;  Osterhoudt  v.  Iiigney,  98  K  Y.  222.) 
The  first-alleged  cause  of  action  docs  not  state  facts  sufficient 
to  constitute  a  cause  of  action  as  against  the  defendants  Cox 
and  Willete,  since  it  fails  to  show  fraud  or  collusion  upon 
their  part  in  auditing  bills  in  favor  of  the  defendant  Jones. 
{Master son  v.  Townshend,  123  N.  Y.  458;  Booth  v.  Dodge, 
60  App.  Div.  23 :  K.  Y.  cfe  M.  V.  T.  Co.  v.  Tyrohr,  25 
App.  Div.  161  )  But  the  demurrers  to  the  whole  complaint, 
on  the  ground  that  it  appears,  on  the  face  thereof,  that  causes 
of  action  are  improperly  united,  were  likewise  properly  sus- 
tained. (Code  Civ.  Pro.  §  484;  Nichols  v.  Drew,  94  N:  Y. 
22 ;  Mahler  v.  Schmidt,  43  Hun,  512 ;  Harris  v.  Elliott,  29 
App.  Div.  568.)  The  complaint  cannot  be  sustained  as  stat- 
ing a  single  cause  of  action  against  the  defendants.  (  Van 
Allen  v.  Dunton,  24  Misc.  Rep.  230.) 

Cullen,#C1i.  J.  The  action  is  brought  by  a  taxpayer  of 
the  county  of  Nassau  against  three  defendants,  who  composed 
the  board  of  supervisors  of  said  county,  to  recover  from  them 
the  amount  of  certain  items  in  the  several  bills  of  6aid  defend- 
ants for  alleged  services,  mileage  and  disbursements  as  super- 
visors, which  it  is  alleged  were  illegally  and  collusively  andited 
by  said  board.  The  complaint  purports  to  set  forth  three 
causes  of  action ;  the  first  for  the  sums  illegally  paid  to  one 
defendant ;  the  second  for  the  sums  paid  to  another  defend- 
ant, and  the  third  for  the  sums  paid  to  the  last  defendant. 
These  causes  of  action  are  stated  in  the  same  form,  and  each 
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concludes,  "  On  information  and  belief  that  the  said  defend- 
ant (the  one  to  whom  the  payment  was  made)  knew  when 
presenting  said  claims  that  the  sums  claimed  were  in  excess 
of  the  fees  allowed  to  him  by  law,  and  that  such  claims 
were  collusively  audited  and  allowed  by  said  Board  to 
aid  said  defendant  in  having  such  illegal  fees  paid  from 
the  f  nnd8  of  the  county ;  that  the  said  auditing  and  allow- 
ing of  said  claims  in  favor  of  the  defendant  (the  same 
defendant  as  above  referred  to)  was  a  breach  of  trust  and 
duty  on  the  part  of  the  defendants,  and  said  acts  of  the 
defendants  were  fraudulent  as  against  the  plaintiff  and  other 
taxpayers  of  the  said  county  of  Nassau."  To  this  complaint 
all  the  defendants  demurred  on  the  ground  that  several 
causes  of  action  had  been  improperly  united,  and  each  defend- 
ant separately  demurred  to  the  two  causes  of  action  which 
stated  the  claims  alleged  to  have  been  illegally  paid  to.  the 
other  two  defendants.  The  Special  Term  gave  judgment  for 
the  defendants  on  the  demurrer,  which  has  been  affirmed  by 
the  Appellate  Division. 

We  think  each  separate  cause  of  action  set  forth  a  good 
cause  of  action  against  all  the  defendants.  Section  1  of  the 
"  Taxpayers'  Act,"  as  it  is  usually  called  (Ch.  531,  Laws  of 
1881,  as  amended  by  ch.  673,.  Laws  of  1887,  and  ch.  301, 
Laws  of  1892),  provides  that  all  officers  of  any  county  may 
be  prosecuted,  and  an  action  maintained  against  them  by  a  tax- 
payer to  prevent  any  illegal  official  act  or  to  prevent  waste 
and  injury  to,  or  to  restore  or  make  good,  any  property, 
funds  or  estate  of  such  county,  and  in  case  the  injury  com- 
plained of  consists  in  any  board,  officer  or  agent  by  collusion 
or  otherwise  allowing,  or  paying,  or  conniving  at  the  audit  of 
any  fraudulent  or  illegal  demand,  the  court  shall  enforce  the 
restitution  and  recovery  thereof,  if  theretofore  paid,  and  "  also 
may,  in  its  discretion,  adjudge  and  declare  the  colluding  or 
defaulting  official  personally  responsible  therefor,  and  out  of 
his  property  *  *  *  provide  for  the  collection  or  repay- 
ment thereof."  It  is  conceded  by  the  learned  counsel  for  the 
respondents  that  officers  who  by  their  fraudulent  and  collusive 
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acts  suffer  the  funds  of  the  county  to  be  illegally  paid  out 
may  be  properly  joined  as  defendants  in  an  action  to  recover 
such  funds,  but  he  contends  that  the  general  allegation  of  the 
complaint  that  the  claims  were  collusively  audited  by  the 
demurring  defendant  is  insufficient  and  that  there  should  be 
charged  specific  allegations  of  fact  of  which  the  court  can 
predicate  collusion.  This  contention  is  not  well  founded. 
The  complaint,  supplemented  by  the  schedules  thereto 
attached,  and  forming  part  thereof,  specifically  alleges  in 
detail  the  illegality  and  fraudulent  character  of  the  sev- 
eral claims  audited  and  allowed.  It  charges  that  the  defend- 
ant presenting  said  claims  knew  that  the  sums  were  in 
excess  of  the  fees  allowed  by  law.  If  the  complaint  had 
then  alleged  that  the  demurring  defendants  also  knew  that 
the  claims  were  in  excess  of  the  fees  allowed  by  law  no  ques- 
tion could  be  made  as  to  its  sufficiency.  This,  however,  is  the 
fair  import  of  the  term  "  collusive."  The  word  is  the  one  used 
in  the  statute,  and  is  defined  by  the  lexicographers  to  mean 
"  fraudulently  concerted."  The  allegations  of  the  complaint 
were,  therefore,  sufficient,  for,  as  said  by  this  court  in  Sage  v. 
Culver  (147  N.  Y.  241),  "  the  pleading  will  be  held  to  state 
all  facts  that  can  be  implied  from  the  allegations  by  reason- 
able and  fair  intendment,  and  facts  so  impliedly  averred  are 
traversable  in  the  6ame  manner  as  though  directly  stated." 
Of  course,  if  there  had  been  no  specific  allegation  in  the  com- 
plaint of  the  respects  in  which  the  claim  audited  and  paid  was 
illegal  and  fraudulent  a  very  different  question  would  be  pre- 
sented, for,  as  lias  been  repeatedly  held,  a  mere  general 
allegation  of  fraud  or  illegality  is  insufficient. 

The  next  question  presented  by  demurrer  is  whether  the 
several  causes  of  action  were  properly  united  in  the  same 
complaint.  The  9th  subdivision  of  section  484  of  the  Code  of 
Civil  Procedure  authorizes  the  joinder  of  causes  of  action  upon 
claims  arising  Qut  of »  the  same  transaction  or  transactions 
connected  with  the  same  subject  of  action.  It  appears  from 
an  examination  of  the  whole  complaint  that  the  separate 
bills  of  the  several  defendants  were  of  the  same  character, 


42  Wallace  v.  Jones.  [May, 

Opinion  of  the  Court,  per  Cullkn,  Ch.  J.  [Vol.  182. 

and  they  are  charged  to  have  been  illegal  and  fraudulent  in 
the  same  respects.  The  bill  of  each  of  the  defendants  was 
audited  and  allowed  by  the  other  two,  though  on  different 
days.  If  the  complaint  had  expressly  charged  that  the  bills 
were  audited  in  pursuance  of  an  agreement  between  the 
parties  that  the  bill  of  each  should  be  allowed  by  the  other 
two,  I  think  it  plain  that  all  the  claims  would  arise  out  of  the 
same  transaction  within  the  meaning  of  the  Code.  It  is  pos- 
sible that  under  the  doctrine  of  Sage  v.  Culver^  already  cited, 
such  a  charge  may  be  implied  from  the  other  allegations  of 
the  complaint.  However  that  may  be,  I  think  that  the  three 
causes  of  action  were  properly  joined  under  subdivision  6  of 
section  484-,  which  authorizes  the  joinder  of  claims  for  injuries 
to  personal  property.  The  causes  of  action  are  to  recover 
moneys  illegally  and  fraudulently  obtained  from  the  county 
of  Nassau,  and  while  there  is  no  decision  of  this  court  on 
the  subject  it  lias  been  uniformly  held  in  the  Supreme 
Court  that  an  action  of  fraud  is  for  injury  to  personal 
property  and  that  several  claims  of  that  character  may  be 
joined  in  a  single  suit.  In  Cleveland  v.  Barrows  (59 
Barb.  364)  the  complaint  declared  on  two  causes  of  action, 
one  for  fraud  in  the  sale  of  a  canal  boat  and  the  second  for 
the  conversion  of  certain  personal  property.  On  demurrer 
it  was  decided  that  the  two  causes  of  action  were  properly 
joined,  the  court  holding  that  an  action  for  fraud  was  an 
action  for  injury  to  property.  That  case  was  followed  in 
De  Silver  v.  Holden  (18  J.  &  S.  236).  In  the  recent  case 
of  Benedict  v.  Guardian  Trust  Company  (58  App.  Div. 
302)  the  action  was  brought  to  recover  damages  for  fraudu- 
lent representations  made  in  a  prospectus,  on  eighteen  assigned 
claims  of  parties  who  had  been  induced  to  purchase  stock  by 
such  fraudulent  representations.  On  demurrer  it  was  held 
that  the  several  causes  of  action  were  properly  united  under 
the  section  of  the  Code  referred  to.  The  cases  cited  seem  to 
have  been  correctly  decided  on  principle,  and  control  the  dis- 
position of  that  now  before  us.  We  think  that  the  demurrer 
to  the  complaint  was  improperly  sustained. 
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The  judgment  of  the  Special  Term  and  that  of  the  Appel- 
late Division  should  be  reversed  and  judgment  ordered  for 
plaintiff  on  demurrer,  with  costs  in  all  the  courts,  with  leave 
to  the  defendants  to  withdraw  demurrer  and  serve  answer 
within  twenty  days  after  notice  of  the  entry  of  this  judgment 
upon  the  payment  of  such  costs. 

O'Brien,  Bartlett  and  Vann,  JJ.  (Gray  and  Werner, 
JJ.,  in  result),  concur ;  Haight,  J.,  not  voting. 

Judgment  reversed,  etc. 


Richard  J.   Donovan,  Respondent,  v.  William  R.  Weed 
et  al.,  Appellants. 

Real  Estate  Brokers  —  Commissions.  Where  it  appears,  in  an 
action  brought  to  recover  commissions  for  services  as  a  broker  in  effect- 
ing the  sale  of  laud,  that,  several  months  after  the  authority  of  the 
broker  had  been  revoked  by  the  owners  for  his  failure  to  procure  a  pur- 
chaser, the  owners  sold  the  land  to  one  with  whom  he  had  negotiated  but 
had  failed  to  make  a  sale,  it  is  error  to  submit  the  case  to  the  jury  to 
determine  whether  the  plaintiff  was  the  efficient  cause  in  procuring  the 
sale,  and  upon  defendants'  request  to  charge  "  that  the  defendants  had 
the  right  to  terminate  his  employment  at  any  time  if  the  plaintiff  did  not 
within  a  reasonable  time  procure  a  purchaser  for  the  property,"  for  the 
trial  judge  to  reply,  "  I  have  already  charged  that,  and  I  charge  it  again; 
but  that  does  not  prevent  him  from  being  entitled  to  the  fruits  of  the  seed 
he  had  already  sown: "  since  in  such  a  case  to  entitle  a  broker  to  commis- 
sions, he  must  procure  a  purchaser  during  the  term  of  his  employment. 

Donovan  v.  Weed,  86  App.  Div.  630,  reversed. 

(Argued  May  1,  1905;  decided  May  30,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
August  3,  1903,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Theodore  H.  Swift  for  appellants.  The  court  erred  in 
refusing  to  charge  that  the  defendants  had  the  right  to  ter- 
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minate  the  employment  of  the  plaintiff  at  any"  time  if  the 
plaintiff  did  not  within  a  reasonable  time  procure  a  purchaser 
of  the  property.  (Oerding  v.  Haskins,  141  N.  T.  519 ; 
Hay  v.  Piatt,  66  Hun,  488 ;  Wylie  v.  M.  Nat.  Co.,  61  N.  Y. 
415;  Baker  v.  Thomas,  12  Misc.  Rep.  432;  Ware  v.  Dos 
Passos,  4  App.  Div.  32.) 

Albert  A.  Wray,  Parker  K.  Dearie  and  Stephen  CaUaghan 
for  respondent.  The  charge  fully  and  fairly  submitted  all 
questions  to  the  jury  and  correctly  instructed  them  in  regard 
to  the  law  applicable  to  all  questions  involved,  and  the  excep- 
tions thereto  present  no  reversible  error.  (Lloyd  v.  Matthews, 
51  K  Y.  124  ;  Sussdorf v.  Schmidt,  55  N.  Y.  319  ;  0' Toole 
v.  Tucker,  16  Misc.  Rep.  485  ;  Palmer  v.  Durand,  62  App. 
Div.  467  ;  Carroll  v.  Pettit,  67  Hun,  418  ;  Doran  v.  Bussard, 
18  App.  Div.  36  ;  Atioater  v.  Wilson,  13  Misc.  Rep.  117; 
Buehler  v.  Wiffenlach,  21  Misc.  Rep.  30 ;  Hobbs  v.  Edgar, 
23  Misc.  Rep.  618.) 

Cullen,  Ch.  J.  The  action  was  brought  to  recover  com- 
missions for  services.as  a  broker  in  effecting  the  sale  of  a  tract 
of  wiid  lands  in  St.  Lawrence  county.  The  answer  put  in 
issue  all  the  allegations  of  the  complaint  except  the  defend- 
ants' ownership  and  the  sale  of  the  lands  mentioned  therein.  As 
the  affirmance  below  was  unanimous,  the  only  exceptions 
which  can  be  reviewed  by  this  court  are  those  taken  on  rul- 
ings of  evidence  and  on  the  charge.  It  is,  therefore,  unneces- 
sary to  refer  to  the  details  of  the  evidence  given  to  support 
the  contentions  of  the  parties,  except  60  far  as  to  present  the 
rulings  of  the  trial  court. 

In  January,  1899,  the  defendants  gave  the  plaintiff  an 
option  for  the  sale  of  the  land  at  a  specified  price,  they  agreeing 
to  pay  him  ten  per  cent  commission  in  case  the  option  was 
exercised  by  himself  or  by  any  person  he  might  obtain.  On 
August  31st,  1900,  the  defendants  gave  the  plaintiff  another 
agreement  by  which  they  promised  to  pay  him  one  dollar  an 
acre  commission  if  he  should  bring  about  the  sale  of  their  land 
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at  nine  dollars  per  acre,  the  option  to  continue  for  thirty  days. 
The  plaintiff,  on  September  26th,  telegraphed  the  defendants 
for  an  extension  of  the  option,  which  the  latter  refused.  On 
September  29th  the  plaintiff  sent  to  the  defendants  an  accept- 
ance of  the  option  by  one  John  J.  Conklin,  who  it  was 
admitted  was  an  irresponsible  party  whom  the  plaintiff  had 
induced  to  accept  the  option,  so  as  thereby  to  get  an  extension 
of  time.  On  December  27th  the  defendants  wrote  to  the 
plaintiff  stating  that  Conklin  had  failed  to  carry  out  the 
option,  and  that  in  consequence  thereof  they  (the  defendants) 
withdrew  the  same  and  terminated  the  relation  with  the  plain- 
tiff as  agent  for  the  sale  of  the  land.  During  the  period  cov- 
ered by  these  transactions  the  plaintiff  endeavored  to  effect  a 
sale  of  the  lands  to  A.  A.  Low,  the  owner  of  an  adjacent  tract, 
but  no  sale  was  made.  In  the  February  following  the  defend- 
ants sold  the  lands  to  Mr.  Low,  as  they  claimed,  through  the 
agency  of  another  person.  The  learned  trial  court  submitted 
the  case  to  the  jury  to  determine  whether  the  plaintiff  was 
the  efficient  cause  in  procuring  the  sale,  and  in  that  connection 
charged  the  following :  "  He  (plaintiff)  had  gone  to  the 
Adirondacks  at  that  time  in  reference  to  this  property.  They 
revoked  his  authority.  They  had  a  right  to  revoke  it  at  any 
time  they  saw  fit.  A  man's  authority  to  a  broker  to  sell  his 
property,  or  to  find  him  a  purchaser,  is  revocable  at  any  time, 
absolutely  revocable.  But  if  the  broker  has  already  planted 
the  seed,  which  afterwards  grows,  and  they  take  the  fruits  of 
it,  he  is  entitled  to  a  commission,  not  because  they  could  not 
revoke  the  authority,  but  because  the  question  is  whether 
what  he  has  already  done,  whether  the  crop  he  has  already 
sown,  comes  up  and  ripens.  If  it  does,  then  he  is  entitled 
to  his  commission.  It  is  exactly  the  counterpart  of  the  sow- 
ing of  the  seed,  which  may  not  mature  for  months,  but  if  it 
does  mature,  although  it  matures  after  the  authority  to  act  as 
a  broker  has  been  revoked,  the  broker  is  entitled  to  his  com- 
mission. *  *  *  It  is  for  you  to  say  whether  this  sale  was 
the  result,  in  that  sense,  of  Mr.  Donovan's  negotiations  with 
Mr.  Low."     At  the  conclusion  of  the  charge  counsel  for  the 
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defendants  asked  the  court  to  instruct  the  jury  "  that  the 
defendants  had  the  right  to  terminate  his  employment  at  any 
time  if  the  plaintiff  did  not,  within  a  reasonable  time,  procure 
a  purchaser  of  the  property."  To  this  the  court  responded : 
"  I  have  already  charged  that  and  I  charge  it  again.  But 
that  does  not  prevent  him  from  being  entitled  to  the  fruits  of 
the  seed  he  had  already  sown."  To  this  the  defendants  duly 
excepted. 

The  materiality  of  these  instructions  of  the  court  and  their 
vital  character  is  apparent.  They  constituted  the  theory  on 
which  the  jury  either  did  award  or  might  have  awarded  the 
verdict  in  favor  of  the  plaintiff.  We  think  they  were  essen- 
tially erroneous.  The  duties,  obligations  and  rights  of  brokers 
were  most  fully  defined  by  this  court  in  the  case  of  Sibbald 
v.  Bethlehem  Iron  Co.  (83  N.  Y.  378).  The  authority  of 
that  case  has  never  been  impaired  or  limited.  It  was  there 
held  that  where  the  broker  lias  been  allowed  a  reasonable 
time  to  procure  a  purchaser  and  effect  a  sale,  and  has  failed 
so  to  do,  and  the  principal  in  good  faith  has  terminated  the 
agency,  and  subsequently  a  sale  is  consummated,  the  fact  that 
the  purchaser  is  one  whom  the  broker  introduced  and  that  the 
sale  was  in  some  degree  aided  by  his  previous  efforts  does  not 
give  him  a  right  to  commission.  In  other  words,  the  law  as  set- 
tled by  that  case  is  that  to  entitle  a  broker  to  commission  he  must 
procure  a  purchaser  during  the  term  of  his  employment ;  that 
where  no  definite  time  is  fixed  the  broker  has  a  reasonable  time 
in  which  to  effect  the  sale ;  but  that  after  the  lapse  of  a  reason- 
able time  the  principal  may  terminate  his  authority  and  relieve 
himself  from  liability  unless  such  action  is  taken  in  bad 
faith  for  the  purpose  of  depriving  the  broker  of  the  fruits  of 
his  labor  at  the  time  such  labor  was  about  to  prove  effectual. 
The  portion  of  the  charge  quoted  shows  that  the  learned  trial 
judge  entertained  a  view  of  the  right  of  the  broker  to  com- 
pensation in  direct  conflict  with  this  rule  and  so  instructed 
the  jury.  Even  the  analogy  that  he  suggested  to  the  jury  is 
in  direct  opposition  to  that  announced  by  Judge  Finch  in 
the  Sibbald  case.     The  trial  judge  said :  u  If  the  broker  has 
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already  planted  the  seed,  which  afterwards  grows,  and  they 
take  the  fruits  of  it,  he  is  entitled  to  a  commission,  not  because 
they  could  not  revoke  the  authority,  but  because  the  question 
i6  whether  what  he  has  already  done,  whether  the  crop  he 
has  already  sown,  comes  up  and  ripens."  Judge  Finch,  how- 
ever, wrote :  "  And  in  such  event  it  matters  not  that  after 
his  (the  broker's)  failure,  and  the  termination  of  his  agency, 
what  he  has  done  proves  of  use  and  benefit  to  the  principal. 
In  a  multitude  of  cases  that  must  necessarily  result.  He  may 
have  introduced  to  each  other  parties  who  otherwise  would 
have  never  met ;  he  may  have  created  impressions  which, 
under  later  and  more  favorable  circumstances,  naturally  lead 
to  and  materially  assist  in  the  consummation  of  a  sale;  he 
may  have  planted  the  very  seeds  from  which  others  reap  the 
harvest ;  but  all  that  gives  him  no  claim."  Therefore,  the 
request  to  charge  made  by  the  defendants  was  correct,  and 
the  trial  court  erred  in  qualifying  that  request  by  the  instruc- 
tion that  such  revocation  did  not  prevent  the  broker  (the 
plaintiff)  from  being  entitled  to  the  fruits  of  the  seed  he  had 
already  sown. 

The  judgments  appealed  from  should  be  reversed  and  a 
new  trial  granted,  costs  to  abide  the  event. 

Gray,  O'Brien,  Bartlett,  Vajnn  and  Werner,  J  J., 
concur  ;  Haight,  J.,  dissent3. 

Judgments  reversed,  etc. 


The  Jennie  Clarkson  Home  for  Children,  Respondent,  v. 
Missouri,  Kansas  and  Texas  Railway  Company,  Appel- 
lant and  Respondent,  and  Robert  Gibson,  as  General  Part- 
ner of  the  Limited  Partnership  of  H.  Knickerbaoker  & 
Co.,  Appellant. 

1.  Principal  and  Agent  —  Larceny  op  Registered  Railway 
Bonds  Belonging  to  Corporation  by  Its  Treasurer  —  Liability  to 
Corporation  for  Unauthorized  Acts  op  Parties  Making  Them 
Negotiable  and  Selling  Thkm.  A  provision  in  the  by-laws  of  a 
charitable  corporation  giving  its  treasurer  charge  of  and  making  him 
responsible  for  the  deeds,  contracts,  securities  and  money  belonging  to 
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the  corporation,  but  requiring  him  to  deposit  the  money  in  a  bank  or 
trust  company  as  the  directors  shall  order,  to  be  drawn  out  only  on  a 
check  signed  by  him  and  countersigned  by  the  president,  confers  no 
actual  authority  upon  the  treasurer  to  procure  the  transfer  of  railway 
bonds  registered  in  the  name  of  the  corporation  into  negotiable  securities 
and  to  sell  or  dispose  of  them,  in  the  absence  of  a  resolution  of  the  board 
of  directors  authorizing  such  acts;  nor  can  such  authority  be  implied 
where  the  corporation  is  engaged  in  no  commercial  business  in  which  he 
has  been  held  out  to  the  public  as  possessing  the  power  to  transfer  or  sell 
its  securities  in  its  name  or  under  its  power  of  attorney,  by  which  third 
persons  have  been  induced  to  part  with  their  property.  Where,  there- 
fore, the  treasurer  of  such  corporation,  without  the  knowledge  or  consent  of 
the  corporation  or  any  of  its  officers  and  with  the  intent  of  converting  them 
to  his  own  use,  abstracted  certain  railway  bonds  registered  in  the  name  of 
the  corporation,  and  by  means  of  a  forged  resolution  of  the  board  of  trus- 
tees purporting  to  authorize  their  sale,  and  a  fraudulent  power  of  attor- 
ney signed  in  the  name  of  the  corporation  by  him  as  treasurer,  induced 
the  transfer  agent  of  the  railway  company,  a  member  of  the  New 
York  Stock  Exchange,  to  change  the  registration  into  bonds  payable  to 
bearer  and  by  the  same  means  induced  a  broker,  also  a  member  of  the 
exchange,  who  knew  the  bonds  were  registered,  advised  him  how  to 
change  them,  assisted  in  the  preparation  of  the  power  of  attorney  which 
was  witnessed  by  him,  and  who  transmitted  all  the  papers  on  which  the 
transfer  agent  acted,  to  sell  them  and  pay  over  to  him  the  proceeds, 
which  he  appropriated  to  his  own  use  and  then  absconded,  the  corpora- 
tion may  recover  from  either  party  the  bonds  or  their  value;  and  a  defense 
that  •  he  acts  of  the  treasurer  bound  the  corporation  and  payment  of  the 
proceeds  to  him  was  payment  thereto  cannot  be  sustained  for  two  reasons: 
First,  he  had  no  authority,  actual  or  implied,  to  dispose  of  the  bonds, 
second,  he  was  a  thief  from  the  beginning,  and  those  dealing  with  him  so 
dealt  at  their  peril. 

2.  Liability  of  Railway  Company  for  Unauthorized  Transfer 
of  Its  Registered  Bonds  into  Negotiable  Securities  —  Liability  of 
Broker  for  Selling  Them  and  Paying  Over  Proceeds.  The  railway 
company  is  liable  because  it  knew  the  bonds  belonged  to  the  corporation  and 
violated  its  undertaking  therewith  that  it  would  not  transfer  them  except  by 
its  direction  or  that  of  its  duly  authorized  attorney,  thus  enabling  them  to 
be  sold  in  the  market,  and  the  fact  that  its  transfer  agent  was  deceived  by 
misrepresentations  and  forgeries  does  not  relieve  it  from  liability;  the 
broker  is  liable  because  he  knew  the  bonds  belonged  to  the  corporation 
both  before  and  after  the  registration  was  changed  and  that  he  had  no 
right  to  sell  them  without  its  authority,  and  the  fact  that  he  was  also 
deceived  does  not  relieve  him  from  responsibility. 

3.  Liability  of  Railway  Company  and  Broker  as  Between  Them- 
selves —  Construction  of  Rule  of  New  York  Stock  Exchange  as 
Applicable  to  Transfer  of  Securities,    As  between  the  railway  com- 
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pany  and  the  broker,  however,  the  loss  must  fall  upon  the  latter.  Both 
the  transfer  agent  and  he  were  members  of  the  exchange,  a  rule  of 
which  provides  that  "An  indorsement  by  a  member  of  the  Exchange v 
on  a  certificate  is  considered  a  guarantee  of  the  correctness  of  the  signa- 
ture of  the  party  in  mliose  name  the  at  ck  stands;  "  upon  this  rule  is  based  a 
custom  among  its  members  and  the  railway  transfer  agencies  in  the  city 
of  New  York  that  the  signature  of  a  stock  exchange  house  or  a  member 
thereof  upon  a  power  of  attorney  to  transfer  bonds  is  a  guarantee  of 
the  correctness  of  the  signature  of  the  parties  purporting  to  execute  it. 
The  rule  as  applicable  to  stock  standing  in  the  name  of  a  corporation 
means  not  only  that  the  witnessing  of  the  power  of  attorney  is  a  guarantee 
of  the  correctness  of  the  signature  of  the  person  who  signs  for  the  corpora- 
tion but  that  he  had  authority  to  sign  :  it  is  the  purpose  of  the  rule  to  cast 
upon  the  broker  who  witnesses  the  signature  the  duty  of  ascertaining 
whether  the  person  signing  the  name  of  the  corporation  had  authority  so 
to  do  and  to  make  the  witness  a  guarantor  that  it  is  the  signature  of  the  cor- 
poration in  whose  name  the  stock  stands:  the  same  rule  applies  to  the 
transfer  of  registered  bonds:  the  broker  having  witnessed  the  signature 
to  the  power  of  attorney,  and  having  transmitted  the  bonds  together 
with  the  power  of  attorney  and  forged  resolution  to  the  railway  company, 
he  became  liable  thereto  for  any  judgment  it  may  be  compelled  to  pay  by 
reason  of  the  transfer  made  pursuant  to  such  power  of  attorney. 

Jennie  Clarteon  Home  v.  M.t  K.  &  T.  By.  Co.,  92  App.  Div.  617, 
affirmed. 

(Argued  May  3,  1905;  decided  May  30,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
11,  1904,  affirming  a  judgment  in  favor  of  plaintiff  and  of 
defendant  Missouri,  Kansas  and  Texas  Railway  Company, 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Henry  W.  Hay  den,  W.  Kintzing  Post  and  Herbert  L. 
Satterlee  for  defendant,  appellant  and  respondent.  The  judg- 
ment against  the  defendant  railway  company  should  be 
reversed,  upon  the  ground  that  defendant  railway  company 
had  authority,  as  against  plaintiff,  to  change  the  registry  of 
the  bonds  in  suit  from  plaintiff's  name  "  to  bearer."  (  Walker 
v.  D.  T.  Co.,  47  Mich.  338 ;  B.  &  A.  R.  R.  Co.  v.  Richard- 
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son,  135  Mass.  473  ;  Continental  Bank  v.  Bank  of  Common- 
wealth, 50  N.  T.  575 ;  Trustees,  etc.,  v.  Smith,  118  N.  Y.  641 ; 
Thompson  v.  Simpson,  128  N.  Y.  270 ;  Curnen  v.  Mayor,  etc., 
79  N.  Y.  5 1 1 ;  Swan  v.  IT.  B.  A.  Co.,  7  H.  &  N.  603 ;  ^anjfe 
v.  JT.  F.,  L.  ^.  <j&  IT.  /£.  Co.,  106  K  Y.  195 ;  Jarvis  v.  Jtfim. 
^.  Co.,  148  N.  Y.  652 ;  F.  A.  Bank  v.  F  S.  S.  R.  R.  Co.,  137 
N.  Y.  231.)  The  defendant  railway  corporation  is  not  liable, 
and  the  judgment  herein  against  it  should  be  reversed 
because  its  act  in  changing  the  registry  of  the  bonds  in  suit 
from  plaintiffs  name  "  to  bearer  "  was  not  the  proximate  cause 
of  plaintiffs  loss.  (Lowery  v.  W.  U.  T  Co.,  60  N.  Y.  198 ; 
Mairs  v.  B.  cfe  O.  R.  R.  Co.,  175  N.  Y.  409 ;  Bank  of  Ire- 
land v.  Evans,  5  II.  L.  Cas.  389 ;  Salem  Bank  v.  Gloucester 
Bank,  17  Mass.  1 ;  Brown,  Lancaster  <&  Co.  v.  H.  F.  Ins. 
Co.,  42  Md.  384;  Canal  Bank  v.  Bank  of  Albany,  1  Hill, 
287 ;  Swan  v.  N.  B.  A.  Co.,  7  H.  &  N.  601 ;  Hambleton  dk 
Co.  v.  C.  0.  R.  R.  Co.,  44  Md.  551 ;  0\Herronv.  Gray,  168 
Mass.  573 ;  ScaUans  v.  Rollins,  173  Mass.  275  ;  Penn.  Co.  v. 
Franklin  Co.,  181  Penn.  St.  40;  Trimble  v.  Bank,  71  Mo. 
App.  467.)  If  the  judgment  is  affirmed  in  favor  of  plaintiff 
then  it  should  be  affirmed  in  all  respects  as  between  the 
defendants  ;  the  defendant  Gibson  should  ultimately  bear  the 
loss.  (Story  on  Agency,  ch.  10,  §  264 ;  Oliver  v.  Bank  of 
England,  L.  R.  [1  Ch.  1892]  610 ;  Starkey  v.  Bank  of  Eng- 
land, L.  R.  [1  App.  Cas.  1903]  114 ;  B.  <&  A.  R.  R.  Co.  v. 
Richardson,  135  Mass.  473 ;  Hambleton  v.  C.  0.  R.  R.  Co.% 
44  Md.  551 ;  Sheffield  v.  Barclay,  L.  R.  [1  K.  B.  1903]  17; 
Simm  v.  A.  A.  Tel.  Co.,  L.  R.  [5  Q.  B.]  188;  Trimble  v. 
Bank,  71  Mo.  App.  467.) 

John  G.  Milburn,  William  S.  Maddox  and  William  R. 
Bronk  for  defendant,  appellant.  No  liability  on  the  part  of 
the  defendant  Gibson  to  the  plaintiff  was  established.  (Cooper 
v.  I.  C.  R.  R.  Co.,  38  App.  Div.  22 ;  Pollock  v.  Nat.  Bank, 
7  N.  Y.  274  ;  King  v.  McCaila,  94  N.  Y.  317 ;  Romeyn  v. 
Sickles,  108  N.  Y.  650  ;  Terry  v.  Munger,  121  K  Y.  161 ; 
Reed  v.  McConnell,  133  N.  Y.  425  ;  Truesdale  v.  Sarles,  104 
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N.  T.  164 ;  Newdecker  v.  KohJberg,  81  N.  Y.  296  ;  5aww« 
v.  Quigley,  59  N.  Y.  265.)  The  plaintiff  was  not  entitled  to 
recover  against  Gibson,  because  Lessels,  as  treasurer  of  the 
plaintiff,  by  virtue  of  his  office,  had  apparent  authority  to 
employ  Gibson  to  sell  the  bonds  and  receive  the  proceeds 
thereof,  on  which  Gibson  was  justified  in  relying.  The 
plaintiff  is  estopped  from  denying  that  Lessels  had  such 
authority,  and  the  sale  of  the  bonds  by  the  defendant 
Gibson  was  not  the  proximate  cause  of  the  plaintiff's  lose. 
{Walker  v.  D.  T.  Co.,  47  Mich.  338;  Holden  v.  Phelps, 
141  Mass.  456 ;  Jarvis  v.  M.  B.  Co.,  148  K  Y.  652 ; 
Akin  v.  Blanchard,  32  Barb.  527 ;  L.,  etc.,  Ry.  Co.  v.  L.  T. 
Co.,  174  U.  S.  552;  Commonwealth  v.  R.  S.  Bank,  137 
Mass.  431 ;  Whiting  v.  Wellington,  10  Fed.  Kep.  810 ;  Holden 
v.  Whiting,  29  Fed.  Rep.  881 ;  F.  Ave.  Bank  v.  F.  S.  St., 
etc.,  Ry.  Co.,  137  K.  Y.  231 ;  N.  Y.,  N.  H.  &  H.  R.  R.  Co. 
v.  Schuyler,  34  N.  Y.  30 ;  Tome  v.  P.  B.  R.  R.  Co.,  39  Md. 
35 ;  W.  M.  R.  R.  Co.  v.  Franklin  Bank,  60  Md.  36 ;  Shaw 
v.  P.  P.,  etc.,  Co.,  L.  R.  [13  Q.  B.  D.]  103.)  No  liability  on 
the  part  of  the  defendant  Gibson  to  the  defendant  railway 
company  was  established.  (Sheffield  v.  Barclay,  L.  R.  [2 
K  B.  1903]  580.)  The  facts  alleged  in  the  answer  of  the 
defendant  railway  company  as  a  basis  for  its  claim  against  the 
defendant  Gibson  are  not  among  the  facts  which  are  set  forth 
in  the  complaint  as  the  foundation  of  the  plaintiff's  claim,  and 
accordingly  cannot  be  made  the  basis  of  a  judgment  in  favor 
of  the  railway  company  against  the  defendant  Gibson. 
(Smith  v.  Hilton,  50  Hun,  236 ;  Kay  v.  Whittaker,  44  N.  Y. 
565 ;  Merchants'  Bldg.  v.  Snyder,  52  App.  Div.  606 ;  O.  S. 
Nav.  Co.  v.  Co.  T.  K,  134  N.  Y.  461 ;  Rafferty  v.  Williams, 
34  Hun,  544 ;  Lansing  v.  Hadsall,  26  Hun,  619.) 

Charles  F.  Brown,  Henry  W.  Sackett  and  William  A. 
McQuaid  for  respondent.  The  defendant  railway  company 
could  not  legally  transfer  and  make  payable  to  bearer  the 
bonds  registered  in  plaintiff's  name  without  the  actual  consent 
and  authority  of  the  plaintiff  corporation ;  and,  having  made 
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such  transfer  without  such  consent,  it  is  liable  for  the  damages 
resulting  to  plaintiff,  even  though  it  acted  in  good  faith  and 
without  negligence,  upon  forged  authority  which  it  believed 
to  be  genuine.  (Cooper  v.  I  C.  R.  R.  Co.,  38  App.  Div. 
22;  Knox  v.  E  M.  Co.,  148  N.  Y.  454;  Peoples  Bank  v. 
St.  A.  R.  C.  Church,  109  N.  Y.  512 ;  Col.  Bank  v.  G.  T. 
Church,  127  N.  Y.  268 ;  Taylor  v.  Commercial  Bank,  174 
N.  Y.  181;  Merchants  v.  Bank  of  England,  5G  L.  T.  Rep. 
665;  Pollock  v.  Nat.  Bank,  7  K  Y.  274;  Tel  Co.  v. 
Davenport,  97  U.  S.  369 ;  Davis  v.  Bank  of  England, 
2  Bing.  393;  Taylor  v.  M.  R.  Co.,  28  Beav.  287.)  The 
defaulting  treasurer,  Lessels,  had  no  authority  from  the 
plaintiff,  express  or  implied,  to  cause  the  bonds  to  be  trans- 
ferred to  bearer  and  sold.  He  was  merely  the  custodian  of 
the  documents  in  question.  He  had  no  discretionary 
authority  or  power  to  have  them  transferred,  or  to  do  any- 
thing with  them  except  keep  them  in  his  "  charge,"  and  the 
defendants  had  no  legal  right  to  assume  the  contrary.  (Peo- 
ple's Bank  v.  St.  A.  R.  C.  Church,  109  N.  Y.  512 ;  Mer- 
chants  v.  Bank  of  England,  56  L.  T.  Rep.  665 ;  Swan  v.  AT. 
B.  A.  Co.,  7  H.  &  N.  603 ;  Knox  v.  E.  3f.  Co.,  148  N.  Y. 
441  ;  Cottam  v.  E.  C.  By.  Co.,  1  J.  &  II.  243.)  No  act  of 
commission  or  omission  on  the  part  of  the  plaintiff  was  the 
proximate  cause  of  the  loss  complained  of.  (Swan  v.  N.  B. 
A.  Co.,  7  H.  &  N.  603 ;  2  H.  &  C.  175  ;  Knox  v.  E  M.  Co., 
148  K  T.  441 ;  Cottam  v.  E.  C.  By.  Co.,  1  J.  &  II.  243 ; 
Penn  Co.  v.  Ins.  Co.,  37  AtL  Rep.  191.)  The  acts  of  the 
appellant  railroad  corporation  in  releasing  the  bonds  from 
registration  cannot  be  sustained  or  justified  upon  any  ground. 
(  Weber  v.  Williams  College,  23  Pick.  302 ;  Packard  v.  Uni- 
versalist  Society,  10  Mete.  427;  Torry  v.  D.  &  C,  5  Allen, 
327 ;  Story  on  Agency  [9th  ed.],  §  452 ;  Mechem  on  Agency, 
§  705  ;  Angell  &  Ames  on  Corp.  ch.  9,  §  310 ;  2  Morawetz 
on  Corp.  §§  577-587 ;  Taylor  v.  Commercial  Bank,  174 
N.  Y.  181  ;  W.&  L.  Sav.  Banker.  Parmalee,  95  U.  S.  557; 
F.  A.  Bank  v.  F.  S.  &  G.  S.  F.  R.  R.  Co.,  137  N.  Y.  231 ; 
M.  L.  Ins.  Co.  v.  FS  cfe  G.  S.  F  R.  R.  Co.,  139  K  T. 
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Haight,  J.  This  action  was  brought  to  recover  four  regis- 
tered bonds  of  the  par  value  of  one  thousand  dollars  each, 
payable  in  gold,  in  the  year  1990,  with  four  per  cent  interest 
coupons  attached,  numbered  respectively  8872,  8873,  8874 
and  8875,  issued  by  the  defendant  Missouri,  Kansas  and  Texas 
Railway  Company  and  secured  by  first  mortgage  on  the  prop- 
erty of  the  company,  or  bonds  of  like  amount  and  value,  or 
in  default  thereof  to  recover  the  value  of  such  bonds.  The 
trial  resulted  in  a  judgment  for  the  plaintiff  substantially  for 
the  relief  demanded  in  the  complaint,  which  has  been  affirmed 
in  the  Appellate  Division.  The  facts  are  without  substantial 
dispute.  The  plaintiff,  the  Jennie  Clarkson  Homo  for 
Children,  is  a  domestic  corporation  organized  under  the  laws 
of  this  state  for  charitable  purposes.  It  was  the  owner  of 
the  bonds  in  question,  which  by  their  terms  were  not  trans- 
ferable after  registration  unless  made  on  the  books  of  the 
railway  company  by  the  registered  holder  or  by  his  attorney 
duly  authorized  and  noted  on  the  bonds.  They  were  kept  in 
a  safe  deposit  vault  in  one  of  the  banks  in  the  city,  the  presi- 
dent and  the  treasurer  of  the  plaintiff  each  having  a  key 
thereto.  On  or  about  the  11th  day  of  March,  1902,  George 
W.  Lessels,  treasurer  of  the  plaintiff,  without  the  knowledge 
or  consent  of  any  of  the  officers  or  directors  of  the  plaintiff 
corporation,  took  the  bonds  in  question  from  the  6afe  deposit 
vault  where  they  were  stored,  for  the  purpose  of  converting 
them  to  his  own  use,  and  thereupon  he  took  them  to  the 
office  of  Robert  Gibson,  who  was  a  member  of  the  Stock 
Exchange,  doing  business  as  stockbroker  under  the  name  of 
the  limited  partnership  of  II.  Knickerbacker  &  Company,  and 
asked  that  they  be  sold.  The  cashier  of  the  defendant  Gib- 
son, seeing  that  the  bonds  were  registered  in  the  name  of  the 
plaintiff  corporation,  informed  Lessels  that  before  the  bonds 
could  be  sold  the  registration  must  be  so  altered  that  they 
would  be  payable  to  bearer.     Lessels  asked  how  that  could  be 
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done,  and  he  was  then  instructed  to  take  them  to  the  transfer 
office  of  the  defendant  railway  company  and  that  there  he 
could  find  out  what  was  to  be  done  in  order  to  effect  the 
change.  Upon  application  to  the  railway  company  he  was 
advised,  in  substance,  that  it  would  be  necessary  to  have  a 
resolution  of  the  board  of  directors  of  the  plaintiff  corporation 
passed,  authorizing  a  transfer  of  the  bonds,  and  the  furnishing 
of  the  company  with  a  copy  authenticated  by  the  certificate 
of  the  secretary  under  the  seal  of  the  corporation,  to  the  effect 
that  the  copy  presented  was  a  true  and  correct  copy  of  the  reso- 
lution of  the  board ;  and  that  a  power  of  attorney  would  have 
to  be  executed  by  the  corporation  authorizing  the  transfer  of 
the  bonds  to  bearer,  the  signature  of  which  must  be  witnessed 
by  some  Stock  Exchange  house.  Thereupon  Lessels  returned 
to  the  office  of  H.  Knickerbacker  &  Company  and  had  the 
power  of  attorney  drawn,  and  signed  it  in  the  name  of  the  plain- 
tiff, the  Jennie  Clarkson  Home  for  Children,  GeorgeW.  Lessels, 
treasurer,  and  underneath  is  the  statement  that  it  was  signed 
and  acknowledged  in  the  presence  of  John  F.  Busch,  who  was 
the  cashier  for  H.  Knickerbacker  &  Co.,  and  by  H.  Knicker- 
backer &  Co.  which  was  signed  by  Gibson.  At  the  same  time, 
Lessels  presented  to  H.  Knickerbacker  &  Co.  a  paper  purport- 
ing to  be  a  copy  of  the  resolution  of  the  board  of  directors,  anth- 
J  orizing  a  sale  of  the  bonds  with  the  certificate  of  the  secretary, 
under  seal,  attached.  But  the  resolution  was  never  passed  by 
the  board  of  directors,  the  certificate  of  the  secretary  was 
never  signed  by  him,  and  the  seal  affixed  thereto  was  not 
the  seal  of  the  corporation.  All  of  these  papers  had  been 
forged. 

Upon  their  presentation  to  defendant  Gibson,  he  caused 
them  to  be  transmitted  to  the  office  of  the  railway  company 
and  there  the  bonds  were  changed  and  made  payable  to  bearer, 
and  then  they  were  returned  to  the  defendant  Gibson  who 
sold  them  and  paid  thejsroceeds  over  to  Lessels,  who  converted 
the  money  to  his  own  use  and  subsequently  absconded. 

The  plaintiff's  by-laws  provide  that  "  The  treasurer  shall 
have  charge  of  and  be  responsible  for  all  deeds,  contracts  and 
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securities,  and  all  moneys  belonging  to  the  corporation,  from 
whatever  source  derived,  and  shall  deposit  said  moneys  and 
keep  the  same  on  deposit  until  properly  disbursed  in  such 
bank  or  trust  company  as  may  be  ordered  by  the  directors ; 
and  the  account  thereof  shall  be  kept  in  the  name  of  '  The 
Jennie  Clarkson  Home  for  Children.'  He  shall  also  keep  a 
book  in  which  all  receipts  and  disbursements  shall  be  entered. 
No  money  shall  be  drawn  out  of  the  bank  except  on  the  check 
of  the  treasurer,  countersigned  by  the  president,  or  in  his 
absence  or  inability,  by  one  of  the  vice-presidents  or  president 
pro  tern.  The  treasurer  shall  at  each  stated  meeting  submit 
a  concise  exhibit  of  the  funds  and  securities  of  the  corporation, 
particularly  stating  the  receipts  and  disbursements  of  the  pre- 
ceding month." 

It  is  now  contended  on  behalf  of  the  defendants,  in  the  first 
place,  that  Lessels  as  treasurer  of  the  plaintiff  is  deemed  to 
have  had  the  authority  to  have  the  registered  bonds  changed, 
so  as  to  be  payable  to  the  bearer,  and  to  sell  the  same ;  that 
no  resolution  of  the  board  of  trustees  authorizing  such  trans- 
fer or  sale  was  necessary ;  and  that  the  plaintiff  is  estopped 
from  denying  the  genuineness  of  the  resolution  or  the  power 
of  attorney.  And,  second,  that  the  payment  of  the  proceeds 
of  the  sale  of  the  bonds  over  to  Lessels,  the  treasurer  of  the 
plaintiff,  operated  as  a  payment  to  the  corporation,  and,  there- 
fore, it  cannot  recover. 

The  law  upon  the  subject  is  elementary  and  has  been  recog- 
nized by  a  long  line  of  cases,  but  we  shall  refer  to  only  a  few. 
In  Story  on  Agency  (8th  ed.)  the  mle  was  stated  as  follows : 
"  It  is  a  general  doctrine  of  law  that  although  the  principal  is 
not  ordinarily  liable  *  *  *  for  the  acts  or  misdeeds  of 
his  agent,  unless,  indeed,  he  has  authorized  or  co-operated  in 
those  acts  or  misdeeds;  yet,  he  is  held  liable  to  third  persons 
in  a  civil  suit  for  the  frauds,  deceits,  concealments,  misrepre- 
sentations, torts,  negligences,  and  other  malfeasances,  or  mis- 
feasances, and  omissions  of  duty,  of  his  agent,  in  the  course 
of  his  employment,  although  the  principal  did  not  authorize 
or  justify,  or  participate  in,  or,  indeed,  know  of  such  miscon- 
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duct,  or  even  if  he  forbade  the  acts,  or  disapproved  of  thein. 
In  all  such  cases  the  rule  applies,  respondeat  superior •  and 
it  is  founded  upon  public  policy  and  convenience;  for  in  no 
other  way  could  there  be  any  safety  to  third  persons  in  their 
dealings,  either  directly  with  the  principal,  or  indirectly  with 
him  through  the  instrumentality  of  agents.  In  every  such 
case,  the  principal  holds  out  his  agent  as  competent  and  fit  to 
be  trusted ;  and  thereby,  in  effect,  he  warrants  his  fidelity  and 
good  conduct  in  all  matters  within  the  scope  of  the  agency." 
(Section  452.)  "  But,  although  the  principal  is  thus  liable 
for  the  torts  and  negligences  of  his  agent,  yet  we  are  to  under- 
stand the  doctrine  with  its  just  limitations  that  the  tort  or 
negligence  occurs  in  the  course  of  the  agency ;  for  the  princi- 
pal is  not  liable  for  the  torts  or  negligences  of  his  agent  in 
any  matters  beyond  the  scope  of  the  agency,  unless  he  has 
expressly  authorized  them  to  be  done,  or  he  has  subsequently 
adopted  them  for  his  own  use  or  benefit."  (Section  456.) 
{Hubert  v.  Great  Fingall  Consolidated,  L.  It.  [2  K.  B.  Div. 
1904]  712.) 

In  the  case  of  Bank  of  Ireland  v.  Eoans'  Charities  (5 
House  of  Lords  Cases,  389)  a  charitable  corporation  possessed 
stock  which  was  registered  in  the  Bank  of  Ireland.  The  trus- 
tees of  the  corporation  negligently  suffered  its  seal  to  be  left 
with  the  secretary  who  at  different  times  affixed  the  same  to 
powers  of  attorney,  without  authority,  and  presented  them  to 
the  bank  and  procured  the  stock  to  be  transferred  and  con- 
verted to  his  own  use.  Action  was  then  brought  by  the  trus- 
tees of  the  charitable  corporation  against  the  bank,  and  it 
was  held  that  they  were  entitled  to  recover.  And  to  the 
same  effect  is  the  case  of  Mayor,  etc.,  v.  Governor  and 
Company  of  the  Bank  of  England  (L.  K.  [21  Q.  B.  D.] 
165). 

In  the  case  of  Knox  v.  Eden  Musee  Americain  Company 
(148  N.  T.  441)  it  was  held  that  the  title  of  the  true  owner  of 
a  stolen  certificate  of  stock  may  be  asserted  against  any  one  sub- 
sequently obtaining  its  possession,  although  the  holder  may  be 
a  bona  fide  purchaser ;  that  the  act  of  the  manager  of  a  busi- 
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ness  corporation,  without  any  authority,  either  apparent  or 
real,  in  issuing  as  valid  stock,  security  for  a  personal  debt, 
surrendered  certificates  of  stock  directed  by  its  president  to 
be  canceled,  and  of  which  the  company  had  never  invested 
the  manager  with  indicia  of  ownership,  is  a  wilful  and  crimi- 
nal act,  and  upon  no  principle  of  agency,  either  express  or 
implied,  can  the  corporation  be  made  liable  therefor ;  that  a 
master  is  not  bound  to  anticipate  or  provide  against  the  possi- 
bility of  criminal  acts  on  the  part  of  a  servant  who  has 
hitherto  been  faithful  in  the  performance  of  his  duties,  and 
there  must  be  something  more  than  the  mere  intrusting  to  a 
servant  of  the  custody  of  a  chattel  and  the  consequent  oppor- 
tunity for  theft  in  order  to  preclude  the  master  from  reclaim- 
ing it,  if  stolen  by  the  servant  and  sold  to  another. 

There  are  but  two  other  cases  to  which  we  deem  it  neces- 
sary to  refer,  in  one  of  which  the  principal  was  held  liable  for 
the  acts  of  defendant's  agent,  and  in  the  other  the  principal 
was  held  not  liable.  The  first  case  is  that  of  Fifth  Avenue 
Bank  of  New  York  v.  Forty-second  Street  and  Grand  Street 
Ferry  Railroad  Company  (137  N.  Y.  231),  and  the  other 
is  that  of  Manhattan  Life  Insurance  Company  v.  Forty- 
second  Street  and  Grand  Street  Ferry  Railroad  Company  (139 
N.  Y.  146).  The  opinion  in  eacli  case  was  written  by  the  same 
judge,  who,  after  considering  many  authorities  upon  the  sub- 
ject, ha»  carefully  drawn  the  distinction  between  the  two  cla66es 
of  cases,  upon  which  the  liability  of  the  principal  depends. 
In  the  first  case,  one  Allen  was  the  defendant's  secretary, 
treasurer  and  transfer  agent.  He  filled  out  a  blank  certificate 
of  stock  taken  from  defendant's  certificate  book,  forged  the 
name  of  the  president  thereto,  signed  his  own  name  as  treas- 
urer, then  countersigned  it  as  transfer  agent  and  impressed 
the  seal  of  the  corporation  thereon.  He  then  procured  from 
the  plaintiff  a  loan  upon  his  promissory  note  secured  by  a 
pledge  of  the  certificate.  The  certificate  upon  its  face  was 
regular  in  every  respect,  and  the  secretary  was  the  transfer 
agent  of  the  company,  duly  authorized  to  issue  stock.  It 
was,  therefore,  held  that  he  acted  within  the  scope  of  his 
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employment,  and  that  he  was  held  out  by  the  plaintiff  as  a 
competent  an<J  fit  person  to  be  trusted  for  that  purpose.  In 
the  next  case,  the  president  of  the  railroad  company  had 
signed  certain  certificates  of  stock  in  blank  which  were  left 
with  other  officers  of  the  bank,  to  be  used  in  case  a  stock- 
holder desired  to  transfer  his  stock  during  the  absence  of  the 
president.  The  same  secretary  and  transfer  agent  referred  to 
in  the  former  case  obtained  possession  of  one  of  these  cer- 
tificates. He  filled  up  the  blank,  inserting  his  own  name  as 
stockholder,  forging  the  name  of  the  treasurer  and  signed  his 
own  name  as  transfer  agent.  He  then  pledged  the  same  as 
collateral  security  for  a  loan.  In  the  meantime  he  had 
become  president  of  the  company,  and  his  authority  as  trans- 
fer agent  had  ceased  to  exist.  So  that  at  the  time  that  he 
issued  the  certificate  he  was  not  acting  within  the  scope  of 
any  general  authority  conferred  upon  him  by  defendant  to 
issue  stock  certificates;  and  it  was  held  that  the  company 
was  not  bound  by  any  representations  made  by  him  as  to  the 
genuineness  of  the  certificate,  and  that  the  company  was  not 
"liable  therefor.  It  thus  appears  that  the  test  as  to  the  liability 
of  the  principal  for  the  acts  of  his  agent  is  as  to  whether  the 
acts  were  committed  in  the  course  of  his  employment  and 
within  the  scope  of  his  agency.  It  remains  to  be  determined 
within  which  line  of  cases  the  facts  of  this  case  fall. 

Again  referring  to  the  by-laws  of  the  plaintiff  by  which  the 
powers  of  the  treasurer  are  prescribed,  we  find  that  he  is 
given  the  charge  of  and  made  responsible  for  the  deeds, 
contracts,  securities  and  moneys  belonging  to  the  corpora- 
tion. But  as  to  the  money,  he  is  required  to  deposit  it  in  such 
bank  or  trust  company  as  the  directors  shall  order  and  can 
only  draw  it  out  upon  the  check  signed  by  him  as  treasurer 
and  countersigned  by  the  president.  It  will  be  apparent  that 
while  he  is  made  the  custodian  of  the  deeds,  contracts  and 
securities,  he  is  given  no  power-  to  execute  deeds,  contracts, 
or  to  sell  or  dispose  of  the  securities.  He  is  not  even  given 
the  power  to  dispose  of  the  money  except  upon  a  check  coun- 
tersigned by  the  president.     He  has  been  given  no  power  to 
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sign  the  name  of  the  corporation  to  any  contract,  power  of 
attorney  or  other  papers,  or  to  affix  the  seal  of  the  corpora- 
tion thereto.  His  position  appears  to  be  that  of  treasurer 
solely,  having  the  custody  of  the  property  of  the  corporation 
for  the  purpose  of  preservation,  the  collecting  of  the  income 
and  the  paying  of  the  necessary  expenses  of  its  management, 
reporting  in  detail  to  the  directors  the  amount  of  such 
receipts  and  disbursements  at  each  monthly  meeting  of  the 
executive  committee.  He  was  the  treasurer  of  a  charitable 
corporation,  engaged  in  no  commercial  business  where  lie  had 
been  held  out  to  the  public  as  possessing  the  power  to  sell  or 
transfer  stock,  bonds  or  other  securities  of  the  company,  in 
its  name  or  under  its  power  of  attorney,  by  which  third  par- 
ties had  been  induced  to  believe  that  he  possessed  such 
authority  and  thereby  induced  to  part  with  their  property. 
Indeed,  it  is  apparent  that  the  defendants  did  not  trust  him 
or  act  upon  any  implied  authority  by  virtue  of  his  office  to  sell 
and  dispose  of  the  bonds,  for  he  was  distinctly  told  by  Knicker- 
backer  &  Co.,  when  he  presented  the  bonds  for  sale,  that  he 
could  not  dispose  of  them  without  complying  with  the  require- 
ments of  the  railway  company  issuing  the  bonds ;  and  that 
upon  application  to  that  Company  for  such  instructions  he  was 
informed  that  they  could  not  be  transferred  except  upon  a 
resolution  of  the  board  of  directors  directing  him  to  dispose 
of  them,  and  by  its  executing  a  power  of  attorney  therefor. 
It,  therefore,  appears  that  he  had  no  actual  authority  to  sell 
or  dispose  of  the  bonds  01  to  execute  any  power  of  attorney 
authorizing  such  sale  or  transfer ;  that  he  had  no'  implied 
authority  by  reason  of  having  been  held  out  by  the  company 
as  authorized  to  make  sales  or  transfers  of  its  property  or  to 
execute  powers  of  attorney  therefor,  and,  lastly,  that  the 
defendants  did  not  understand  he  had  any  such  power  or 
authority,  aside  from  the  forged  papers  alluded  to.  We 
therefore,  think  that  the  facts  in  this  case  bring  it  within  the 
rule  recognized  in  the  latter  case  referred  to,  in  which  it  was 
held  that  the  corporation  was  not  liable  for  the  acts  of  its 
officer. 
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The  plaintiff  was  the  owner  of  the  bonds  in  question. 
.They  had  been  registered  by  the  defendant  railway  company. 
That  company  undertook  to  keep  a  registry  of  such  bonds 
and  not  to  transfer  them,  except  upon  the  books  of  the  com- 
pany by  the  direction  of  the  owner  or  by  his  duly  authorized 
attorney.  It  is  deemed  to  have  undertaken  to  pay  the  interest 
accruing  upon  these  bonds  and  the  principal  when  due  to  such 
registered  owner.  The  purpose  of  such  registration  was  to 
save  the  owner  from  loss  resulting  from  larceny  or  destruction 
of  the  bonds.  Being  registered  they  could  not  be  sold.  If 
presented  to  the  railway  company  for  payment  of  the  interest 
or  principal  by  others  than  the  registered  owner,  payment 
would  be  refused.  They  were  only  property  in  the  hands  of 
the  registered  owner.  The  bonds  having  been  stolen  from 
the  plaintiff,  it  had  the  right  to  follow  them  and  recover  them 
wherever  found.  If  they  could  not  be  found,  it  had  the  right 
to  recover  their  value  from  those  who  had  been  instrumental 
in  changing  them  from  registered  to  negotiable  bonds.  (Pol- 
lock v.  National  Baixk^  7  N.  Y.  274.)  The  defendant  rail- 
way company  knew  that  the  bonds  belonged  to  the  plaintiff 
and  that  it  had  no  right  to  cancel  the  registration  thereof  with- 
out the  authority  of  the  plaintiff.  In  canceling  such  registry 
and  making  them  payable  to  bearer,  thus  enabling  them  to  be 
sold  in  the  market,  it  violated  its  agreement  with  the  plaintiff, 
and  it  cannot  be  relieved  from  the  effect  of  such  violation  by 
reason  of  the  fact  that  its  transfer  agent  was  deceived  by  the 
forgeries  of  Lessels.  So  also  did  the  defendant  Gibson  know 
that  the  bonds  belonged  to  the  plaintiff,  and  that  they  were  regis- 
tered and  could  not  be  sold  until  the  registration  was  changed. 
To  some  extent  he  assisted  Lessels  in  procuring  the  registration 
to  be  changed.  He  advised  Lessels  how  to  obtain  the  informa- 
tion to  make  the  change.  After  the  requisite  information  had 
been  obtained  he  assisted  him  in  drawing  the  power  of  attor- 
ney and  took  part  in  its  execution,  becoming  a  witness  thereto. 
He  had  been  furnished  with  copies  of  what  purported  to  be 
a  resolution  of  the  board  of  directors  with  the  false  signatures 
of  the  president  and  secretary  attached,  which  he  transmitted 
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with  the  bonds  to  the  transfer  agent  of  the  railway  company 
to  procure  the  change  in  the  registry.  Even  after  that  change 
had  been  made  he  still  knew  that  the  bonds  belonged  to  the 
plaintiff  and  that  he  hud  no  right  to  sell  them  without  its 
authority.  And  the  fact  that  he  was  deceived  by  the  fraudu- 
lent misrepresentations  of  Lessels  did  not  relieve  him  from 
the  responsibility  of  his  acts  with  reference  to  depriving  the 
plaintiff  of  them.*  The  bonds  had  been  traced  into  his  hands, 
and  the  plaintiff  had  the  right  to  seek  them  there  and  recover 
them  if  they  were  still  in  his  possession,  or  if  he  had  sold  them 
and  misappropriated  the  proceeds,  knowing  that  they  were 
the  plaintiff's,  to  recover  the  value  thereof  from  him. 

As  to  the  second  contention,  to  the  effect  that  the  payment 
of  the  proceeds  arising  from  the  sale  of  the  bonds  over  to 
Lessels,  the  treasurer  of  the  plaintiff,  operated  as  a  payment 
to  the  corporation  so  as  to  defeat  its  right  to  recover,  we  think 
it  cannot  be  sustained,  for  the  reason  already  stated ;  and  in 
addition  thereto,  it  appears  that  the  larceny  of  the  bonds  was 
complete  the  instant  that  Lessels  took  them  from  the  vault 
with  the  intention  of  appropriating  them  to  his  own  use. 
When,  therefore,  he  took  the  bonds  to  Gibson's  office  and 
offered  them  for  sale  his  character  was  that  of  a  thief,  and 
whoever  dealt  with  him  thereafter  with  reference  to  the  bonds 
was  dealing  with  him  in  that  character.  So  that  if  the  money 
derived  from  the  sale  of  the  bonds  was  paid  over  to  him,  it 
was  paid  to  him  in  the  character  which  he  occupied  when  he 
brought  the  bonds  to  the  office  for  sale.  If  the  bonds  were 
returned  toJiim  after  the  cancellation  of  the  registration,  they 
were  returned  to  him  in  the  character  in  which  he  had  origi- 
nally presented  tliein.  The  fact  that  the  transfer  agent  and 
the  defendant  Gibson  were  deceived  with  reference  to  his 
character  does  not  operate  to  relieve  them  from  the  liability 
which  arises  to  the  true  owner  when  they  dealt  with  a  person 
who  has  committed  larceny.  We,  consequently,  conclude 
that  the  plaintiff  was  properly  awarded  judgment  against  the 
defendants. 

After  the  complaint  in  this  action  had  been  served  upon 
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the  defendant  railway  company,  it  served  an  answer  upon  the 
defendant  Gibson,  in  which  it  demanded  relief  as  against  him, 
to  the  effect  that  in  case  it  was  compelled  to  restore  the  bonds 
or  pay  plaintiff's  claim,  it  should  have  a  judgment,  for  the 
amount  so  compelled  to  be  paid,  over  as  against  Gibson.  We 
thus  have  an  issue  raised  as  between  the  defendants,  in  which 
the  plaintiff  is  not  interested.  Under  the  provisions  of  the 
bonds,  they  may  be  registered  in  the  books  of  the  company, 
and  if  so  registered  they  will  thereafter  be  transferable  only 
upon  the  books  of  the  company  by  the  owner  in  person  or  by 
attorney  duly  authorized.  It,  therefore,  became  necessary,  in 
order  to  change  the  registry  of  the  bonds,  to  have  a  power  of 
attorney  executed  by  the  plaintiff.  This  power  of  attorney, 
as  we  have  seen,  was  drawn  in  the  office  of  the  defendant 
Gibson  and  executed  in  his  presence  and  that  of  his  cashier, 
by  Les8el8  signing  the  name  of  the  corporation  thereto  and 
underneath  his  own  name  with  the  word  "  treasurer."  It 
was  then  witnessed  by  Gibson  and  by  his  cashier.  Both  Gib- 
son and  the  transfer  agent  of  the  railway  company  were 
members  of  the  Stock  Exchange.  The  trial  court  found  as  a 
fact,  "  that  in  and  by  the  custom  among  the  members  of  the 
New  York  Stock  Exchange  and  of  railway  transfer  agencies 
in  the  city  of  New  York,  the  signature  of  a  Stock  Exchange 
house  or  a  member  thereof  upon  a  power  of  attorney  to 
transfer  securities  was,  during  all  the  times  mentioned  in  the 
complaint,  a  guarantee  of  the  correctness  of  the  signature  of 
the  parties  purporting  to  execute  it."  This  finding  is  based 
upon  the  rule  of  the  exchange  and  the  testimony  of  the 
witnesses.  The  rule  is  as  follows :  "  An  indorsement  by  a 
member  of  the  exchange,  or  a  firm  represented  by  the 
exchange,  on  a  certificate  is  considered  a  guarantee  of  the  cor- 
rectness of  the  signature  of  the  party  in  whose  name  the 
stock  stands.  In  all  cases  where  powers  of  substitution  are 
used,  the  original  assignment  and  power  of  attorney,  and  each 
power  of  substitution,  must  be  guaranteed  by  a  member,  or  a 
firm  represented  in  the  exchange,  resident  or  doing  business 
in  New  York."     James  L.  Carter  was  sworn  as  a  witness  on 
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behalf  of  the  defendant  railway  company,  and  testified  that 
he  was  employed  by  the  banking  house  of  J.  P.  Morgan  & 
Company ;  that  they  were  transfer  agents  for  about  one  hun- 
dred and  fifty  companies,  and  that  there  was  an  established 
custom  as  to  the  requirements  upon  the  transfer  of  bonds  in 
the  city  of  New  York,  and  that  was  to  require  the  guaranty  of 
a  Stock  Exchange  house,  or  a  member  of  the  Stock  Exchange, 
on  the  power  of  attorney  on  which  the  transfer  is  made. 

As  we  have  seen,  Gibson  not  only  witnessed  the  power  of 
attorney  authorizing  the  transfer  of  the  bonds  on  the  books 
of  the  railway  company,  but  he  also  transmitted  the  bonds 
accompanied  by  such  power  of  attorney  and  with  what  pur- 
ported to  be  the  resolution  of  the  board  of  directors,  to  the 
transfer  agent  of  the  defendant  railway  company  to  have  the 
change  of  the  registration  made.     The  transfer  agent  in  mak- 
ing the  change  in  the  bonds  acted  upon  the  papers  so  for- 
warded from  defendant  Gibson's  house.     Gibson  was  a  mem- 
ber of  the  Stock  Exchange  in  good  standing,  acquainted  with 
Lessels,  his  customer,  and  he  must  be  deemed  to  have  become 
a  witness  to  the  power  of  attorney  under  the  custom  in  force. 
As  we  have  seen,  the  bonds  stood  in  the  name  of  the  Jennie 
Clarkson  Home  for  Children.    Lessels  had  no  power  or  author- 
ity to  sell  or  transfer  the  bonds  or  to  sign  the  plaintiff's  name  as 
attorney  or  agent  authorizing  the  transfer  of  the  bonds.     The 
power  of  attorney  was  not,  therefore,  signed  by  the  genuine 
or  the  correct  signature  of  the  corporation.     Under  these 
circumstances  the  courts  below  have  held  that  the  defendant 
Gibson  was  liable  over  to  the  defendant  railway  company, 
and  the  following  cases  are  relied  upon  as  sustaining  such  lia> 
bility :  Oliver  v.  Bank  of  England  (L.  R.  [1  Ch.  Div.  1902] 
610 ;  affirmed  in  the  House  of  Lords  under  title  of  Starkey  v. 
Bank  of  England,  L.  R.  [App.  Cas.  1903]  114) ;  Hambleton 
v.  Central  0.  B.  B.  Co.  (44  Md.  551) ;  Mayor,  etc.,  v.  Ketchum 
(57  Md.  23);  Metropolitan  Savings  Bank  v.  Same  (63  Md. 
6);    Trimble  v.   Wollman  (71  Mo.  App.  467);  Boston  <b 
Albany  B.  B.  Co.  v.  Richardson  (135  Mass.  473).  • 

The  chief  and  most  important  case  upon  the  subject  is  that 
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of  the  recent  action  of  Oliver  v.  Bank  of  England^  affirmed 
in  the  House  of  Lords  {supra).  While  this  case  may  be  dis- 
tinguishable in  several  respects  from  that  under  consideration, 
it  must  be  conceded  that  the  main  question  involved  in  that 
case  is  so  closely  akin  to  that  which  we  now  have  under  con- 
sideration that  we  ought  to  treat  it  as  a  precedent  of  great 
weight,  although  not  a  controlling  authority  upon  the  question. 
The  case  of  Corporation  of  Sheffield  v.  Barclay  (L.  R.  [2  K. 
B.  Div.  1903]  580)  does  not  appear  to  be  in  exact  accord.  Our 
attention  has  been  called  to  no  case  in  this  state  which  is  con- 
trolling upon  the  question.  We  have,  therefore,  concluded 
to  consider  the  case  independent  of  the  decisions,  and  as  if 
the  question  were  original.  In  view  of  the  fact  that  a  great 
proportion  of  the  business  of  the  country  is  now  transacted 
through  corporations,  and  that  banks,  trust  companies  and 
other  corporations  have  become  large  holders  of  the  stock  and 
bonds  of  corporations,  and  that  millions  of  dollars  of,  these 
securities  are  transferred  daily  upon  the  Stock  Exchange  in 
New  York,  the  question  involved  becomes  one  of  consider- 
able importance.  Sitting  as  a  court  of  review  of  the  law 
only,  we  are  bound  by  the  findings  of  fact  of  the  trial  court 
as  to  the  custom  in  force  in  the  city  of  Xew  York  as 
between  the  brokers  and  transfer  agents  of  railroad  com- 
panies. Under  this  finding,  Gibson,  in  witnessing  the  power 
of  attorney,  is  deemed  to  have  guaranteed  the  genuineness  of 
the  signature  of  Lessels,  who  wrote  the  name  of  the  corporation 
over  his  own  name  as  attorney.  This  much  is  conceded.  But 
it  is  contended  on  behalf  of  Gibson  that  he  did  not,  by  becoming 
a  witness,  undertake  to  guarantee  that  Lessels  had  authority  to 
sign  the  name  of  the  corporation.  This  presents  the  real 
question  in  the  case,  and  it  really  becomeiTone  of  construction* 
as  to  the  meaning  of  the  rule  of  the  Stnfik  F.xfiliangp  w])fyh  is 
the  basis  of  the  custom  founrj  hy  thp.  trifl1  ™""f  Under  the 
t  rule,  an  indorsement  by  a  member  of  the  exchange  on  a  cer- 
tificate is  considered  "  a  guarantee  of  the  correctness  of  the 
signature  of  the  party  in  whose  name  the  stock  stands."  If 
stock  is  held  by  an  individual  who  is  executing  a  power  of 
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attorney  for  its  transfer,  the  member  of  the  exchange  who 
signs  as  a  witness  thereto  guarantees  not  only  the  genuineness 
of  the  signature  affixed  to  the  power  of  attorney,  but  that  the 
person  signing  is  the  individual  in  whose  name  the  stock 
stands.  With  reference  to  stock  standing  in  the  name  of  a 
corporation,  which  can  only  sign  ^  powar  nf  nfrfnmny  tlimwgH 
its  authorized  officers  or  age^ti^  n,  riiffornnft  nitimtifrn  ii  prr 
sented.  IF"the^^ 
STonl^hatoft^ 

poratipnT^EeiTtlie^  is  of  no  value  and  there  is  noth; 

ing  to  protect  purchasers  or  the  companies  who  are  called 

lipon  to  issue  new  stock  in  the  place  of  that  transferred,  from 
the  frauds  of  persons  who  have  signed  the  na"i?  ft  pf  n/*rpnwL- 

^nons  without  authority.  _lf  such  is  the  only  effect  of  the  guar- 
anty, purchasers  and  transfer  agents  must  first  go  to  the  corpora- 
tion in  whose  name  the  stock  stands  and  ascertain  whether  the 
individual  who  signed  the  power  of  attorney  had  authority  to 
so  do.  This  will  require  time,  and  in  many  cases  will  necessi- 
tate the  postponement  of  the  completion  of  the  purchase  by 
the  payment  of  the  money  until  the  facts  can  be  ascertained. 
The  broker  who  is  acting  for  the  owner  has  an  opportunity  to 
become  acquainted  with  his  customer  and  may  readily  before 
sale  ascertain,  in  case  of  a  corporation,  the  name  of  the  offi- 
cer who  is  authorized  to  execute  the  power  of  attorney. 
It  was,  therefore,  we  think,  the  purpose  of  the  rule  to  cast 
upon  the  broker,  who  witnesses  the  signature,  the  duty  of 
ascertaining  whether  the  person  signing  the  name  of  the  cor- 
poration had  authority  to  so  do,  and  making  the  witness  a 
guarantor  that  it  is  the  signature  of  the  corporation  in  whose 
name  the  stock  stands.  Inasmuch  as  the  transfer  of  the  reg- 
istered bonds  are  controlled  by  the  same  custom,  the  same 
liability  rests  upon  the  witness  of  the  signature  to  the  power 
of  attorney  purporting  to  be  executed  by  the  corporation  in 
whose  name  the  bonds  are  registered.  In  view,  therefore,  of 
the  fact  that  Gibson  witnessed  the  power  of  attorney  and  then 
transferred  the  bonds,  together  with  the  power  of  attorney  so 
witnessed  by  him,  to  the  railway  company,  with  the  other 
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papers  already  alluded  to,  we  think  he  became  liable  to  the 
railway  company  for  any  judgment  which  it  should  be  com- 
pelled to  pay,  by  reason  of  the  transfer  made  pursuant  to  such 
power  of  attorney. 

Upon  this  appeal  a  discussion  took  place  with  reference  to 
the  form  of  the  action.  It  was  contended  on  behalf  of  the 
defendant  Gibson  that  only  an  action  for  conversion  could  be 
maintained  as  against  him.  The  bonds  were  traced  into  his 
hands  and  he  knew  that  they  belonged  to  the  plaintiff.  If 
they  remained  in  his  hands,  or  if  he  had  6old  them  and  then 
recovered  them  back,  the  plaintiff  had  the  right  to  maintain 
an  action  against  him  to  recover  them.  But  no  question  with 
reference  to  the  form  of  the  action  appears  to  have  been 
raised  upon  the  trial.  The  defendants  evidently  tried  all  of 
the  questions  pertaining  to  their  liability  to  the  plaintiff  and 
to  each  other  without  question  as  to  form  and  we  think,  there- 
fore, it  is  now  too  late  to  raise  such  a  question. 

The  judgment  shonld  be  affirmed,  with  costs. 

Cullen,  Ch.  J.,  Baktlett,  Werner,  JJ.  (and  Gray  and 
O'Brien,  JJ.,  in  result),  concur  ;  Vann,  J.,  not  sitting. 

Judgment  affirmed. 


The  People  of  the  State  of  New  York,  Respondent,  v. 
Charles  Jackson,  Appellant. 

1.  Murder  —  Sufficiency  of  Evidence.  The  evidence  upon  the  trial 
of  an  indictment  for  murder,  committed  in  an  assault  upon  the  deceased 
for  the  purpose  of  robbery,  examined  and  held  sufficient  to  sustain  a  ver- 
dict convicting  the  defendant  of  the  crime  of  murder  in  the  first  degree. 

2.  Identification.  Evidence  identifying  the  defendant  as  the  assail- 
ant of  the  deceased,  alleged  to  be  untrustworthy,  considered  and  its 
weight  held  to  be  a  question  for  the  jury. 

8.  Evidence  —  Effect  of  Unexplained  Possession  of  Property  of 
Deceased  the  Morning  After  the  Attack.  Where  the  defendant 
attempted  to  account  for  his  possession  of  the  watch  and  pocket  book  of 
the  deceased,  the  morning  after  the  assault,  by  improbable  and  conflicting 
statements,  some  of  which  were  proved  to  be  false,  the  jury  are  justified 
in  discrediting  all  of  his  testimony  and  in  finding  him  guilty  of  the  crime 
charged  in  the  indictment,  since  possession  of  the  fruits  of  crime,  recently 
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after  its  commission,  is  prima  facie  evidence  of  guilty  possession,  and  if 
unexplained  must  be  taken  as  conclusive. 

4.  Proof  as  to  Blood  Stains.  Where  it  appears  that  the  deceased 
bled  profusely,  the  fact  that  the  defendant's  clothes  put  in  evidence  bore 
no  traces  of  blood  does  not  create  a  presumption  that  he  did  not  commit 
the  assault;  especially  in  a  case  where  the  stains  would  not  necessarily 
result  and,  if  .they  did,  he  had  abundant  opportunity  before  his  arrest  to 
remove  them. 

5.  When  Exclusion  of  Evidence  Tending  to  Prove  a  Negative 
Only  Is  Not  Erroneous.  Where  a  witness  for  defendant  was  asked, 
"  Did  he  (the  defendant)  say  anything  to  you  about  money;  that  he  was 
hard  up  or  wanted  money,  or  wanted  to  borrow  money,  or  must  have 
money  that  night?  "  (the  night  of  the  murder),  it  is  not  error  to  exclude 
the  answer  thereto  since  the  evidence  called  for  was  negative  in  its  char- 
acter and  would  not  have  proved  that  the  defendant  was  not  under  press- 
ing money  needs  that  night,  and  hence  that  no  such  motive  existed  for 
his  committing  the  crime  charged. 

6.  When  It  Is  Not  Error  to  Refuse  to  Direct  the  Prosecution 
to  Produce  Alleged  Ex  Parte  Statements  of  Witnesses  Taken  by 
Coroner.  Where  defendant's  counsel  had  a  copy  of  the  minutes  of  the 
testimony  taken  at  the  coroner's  inquest  and  there  was  no  evidence  that 
any  ex  parte  statements  had  been  taken  by  the  coroner,  or  that  the  dis- 
trict attorney's  office  was  in  possession  of  any  such  statements,  and  the 
trial  court  refused  to  direct  the  district  attorney  to  allow  defendant's 
counsel  to  inspect  such  statements  and  make  copies  of  them,  but  sug- 
gested that  a  subpoena  duces  tecum  be  issued  to  the  district  attorney  to 
produce  such  statements,  if  any  existed,  such  ruling  is  not  erroneous. 

7.  Good  Character — When  Correct  Charge  as  to  Effect  of 
Evidence  of  Good  Character  Not  Affected  by  Qualifying  State- 
ment. It  is  not  error  in  charging,  as  requested  by  defendant,  "That 
evidence  of  good  character  may  of  itself  create  a  reasonable  doubt  where 
otherwise  no  reasonable  doubt  would  exist,"  to  add,  "And,  in  relation  to 
that,  you  can  give  such  testimony  that  consideration  that  you  think  it  is 
entitled  to  and  no  more,  taking  it  into  consideration  with  all  the  other 
facts  and  circumstances  of  the  case;"  since  the  charge  made  was  within 
the  settled  rule,  and  the  qualification  that  followed  neither  added  to  nor 
took  from  the  proper  rule  as  stated. 

(Argued  May  5,  1905;  decided  May  30,  1905.) 

Appeal  from  a  judgment  of  the  Court  of  General  Sessions 
of  the  Peace  in  the  county  of  New  York,  rendered  Septem- 
ber 1,  1903,  upon  a  verdict  convicting  the  defendant  of  the 
crime  of  murder  in  the  first  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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Sal  Bell  and  Phil  Waldheimer  for  appellant.  The  evi- 
dence does  not  demonstrate  the  fact  of  the  killing  of  the 
deceased  by  the  defendant  beyond  a  reasonable  doubt  and, 
therefore,  justice  requires  that  a  new  trial  should  be  granted. 
(People  v.  Carbone,  156  N.  Y.  413 ;  Code  Grim.  Pro.  §  528.) 
Where  the  proof  of  the  identification  of  the  defendant  is  not 
ample  and  satisfactory  with  respect  to  the  corpus  delicti,  the 
question  of  motive  becomes  very  important.  (People  v. 
Zachello,  168  N.  Y.  35  ;  People  v.  Ferraro,  161  N.  Y.  365.) 
The  ruling  of  the  court  in  excluding  testimony  to  prove  that 
the  motive  charged  against  the  defendant  did  not  in  fact  exist 
presents  prejudicial  error.     (People  v.  Smithy  172  N.  Y.  210.) 

William  Travers  Jerome,  District  Attorney  (Howard  S. 
Gans  of  counsel),  for  respondent.  The  evidence  established 
the  defendant's  guilt  beyond  a  reasonable  doubt,  and  the 
jury's  conclusions  should  not  be  disturbed.  (Greenl.  on  Ev. 
[16th  ed.]  129,  §  34 ;  Knickerbocker  v.  People,  43  N.  Y. 
177;  People  v.  Weldon,  111  N.  Y.  571;  People  v.  Wilson, 
151  K  Y.  403 ;  People  v.  Schmidt,  168  N.  Y.  575  ;  People 
v.  Kennedy,  165  N.  Y.  ,454.)  The  points  made  as  to  the 
rulings  on  the  trial  are  clearly  frivolous.  (Kane  v.  Larkin, 
131  N.  Y.  311 ;  Romertze  v.  *Bank,  49  N.  Y.  577  ;  Gaffney 
v.  People,  50  K  Y.  417.) 

Bartlett,  J.  The  indictment  is  in  the  common-law  form, 
containing  three  counts,  and  in  substance  charges  that  the 
defendant,  on  the  10th  day  of  July,  1903,  did  wilfully, 
feloniously  and  of  his  malice  aforethought,  beat,  6trike  and 
wound  one  Charles  W.  Roxbury  with  a  club  or  some  instru- 
ment unknown,  upon  his  head,  causing  divers  mortal  wounds 
and  fractures,  from  which  he  died  on  the  11th  day  of  July, 
1903.  A  jury  convicted  the  defendant,  a  colored  man,  of 
murder  in  the  first  degree,  and  we  are  now  called  upon  to 
review  the  record  of  the  trial. 

The  evidence  of  the  People  discloses  a  case  of  highway  rob- 
bery, in  which  the  assailant  inflicted  upon  the  deceased  fatal 
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wounds,  causing  his  death  in  about  four  hours  after  the  assault 
The  murder  was  committed  between  half-past  eight  and  nine 
o'clock  on  Friday  evening,  July  10th,  1903,  the  victim  dying 
at  about  one  o'clock  the  next  morning.  The  deceased  is 
described  as  a  middle-aged  man,  rather  slight,  and  at  the  time 
of  tho  assault  in  good  health. 

The  scene  of  the  tragedy  was  on  River  avenue,  in  the 
borough  of  the  Bronx,  city  of  New  York,  at  a  point  where 
166th  street,  as  shown  on  the  city  map,  intersects  it,  but  at 
the  time  of  this  occurrence  was  not  opened  through.  The 
locality  is  described  as  lonely,  imperfectly  lighted,  and,  to  a 
great  extent,  unimproved.  On  the  evening  in  question  the 
deceased,  accompanied  by  a  young  woman,  Miss  Thomasch, 
left  the  elevated  train  at  McCotnb's  Dam  bridge,  the  new 
Central  bridge,  walked  across  it  and  down  the  steps  from  the 
bridge  into  161st  street  and  through  that  street  to  Gerard 
avenue ;  then  through  Gerard  avenue  to  165th  street  and 
thence  to  River  avenue.  Miss  Thomasch  was  the  only  wit- 
ness of  this  assault  and  was  sworn  on  the  trial  by  the  People. 
She  thus  testified  upon  her  direct  examination:  "Then  we 
walked  north  on  River  avenue,  on  the  west  side  of  the  ave- 
nue. Mr.  Roxbnry  was  on  my  left  and  I  was  on  his  right; 
Mr.  Roxbury  was  on  the  inside  and  I  was  on  the  outside,  or 
the  cnrbside  of  the  street  —  Mr.  Roxbury  near  the  fence  and 
I  nearer  the  curb.  There  were  no  people  on  River  avenue 
at  that  time.  As  the  street  was  deserted,  we  turned  to  go 
south  on  River  avenue,  and  we  saw  a  man  and  woman  walk- 
ing north  about  a  block  away  ;  and  when  Mr.  Roxbury  and  I 
saw  this  man  and  woman  coming  toward  us,  we  turned 
around  and  walked  north  again  on  River  avenue.  There 
were  no  lights  on  River  avenue ;  it  was  a  bright  night. 
River  avenue  is  about  a  block  away  eastwardly  from  Jerome 
avenue.  The  country  about  there  is  open  ;  there  are  electric 
lights  on  Jerome  avenue.  As  we  proceeded  north  on  River 
avenue  as  I  have  stated,  Mr.  Roxbury  was  on  my  left  side 
and  I  was  on  the  curbside,  a  man  came  from  behind  me, 
struck  me  on  my  right  arm,  faced  me  with  a  club  in  his  hand, 
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and  went  to  strike  Mr.  Roxbury.  Mr.  Roxbury  fell  back.  I 
saw  the  man  and  see  lnm  now ;  he  is  sitting  in  front  of  me 
(indicating  the  defendant).  *  *  *  When  this  man  came 
from  behind,  around  in  front  of  me,  hitting  my  right  arm,  and 
with  a  club  raised  going  to  strike  Mr.  Roxbury  as  I  have  stated, 
I  ran  for  assistance  north  on  River  avenue  to  167th  street,  and 
found  two  men  that  I  didn't  then  know.  I  spoke  to  them  ;  they 
left  me  sitting  on  the  stoop  and  they  went  down  on  River  ave- 
nue ;  they  came  back,  and  I  had  a  further  conversation  with 
them,  and  then  I  went  with  the  two  men  down  on  River  avenue 
to  the  place  of  assault.  *  *  *  When  we  reached  this  spot 
one  of  the  men  put  his  hand  on  the  fence ;  he  showed  me  his 
hand,  and  it  was  red  and  the  fence  was  wet  with  blood.  The 
other  man  struck  a  match.  We  could  not  find  Mr.  Roxbury, 
and  we  turned  and  they  brought  me  back  to  Jerome  avenue. 
They  put  me  on  a  car.  *  *  *  I  went  home.  The  assault 
took  place  between  half-past  eight  and  nine  o'clock.  *  *  * 
What  I  have  described  as  a  club  in  the  hands  of  the  assailant, 
I  merely  noticed  as  a  club ;  one  that  might  be  a  policeman's 
club  —  about  that  thickness  and  length  ,  it  appeared  to  be  a 
wooden  club  and  of  a  dark  color ;  it  was  a  foot  and  a  half 
long,  or  about  two  feet."  The  witness  testified  that  she  pro- 
ceeded toward  the  east  side  of  the  city  where  she  resided  with 
her  mother,  and  had  no  knowledge  of  what  occurred  subse- 
quently during  this  night. 

It  was  proved  that  the  deceased  walked  over  a  mile  to  his 
residence,  No.  1817  Crane  place,  in  the  Bronx,  notwithstand- 
ing a  profuse  hemorrhage  which  left  drops  of  blood  from  the 
place  of  the  assault  to  the  steps  of  his  house.  The  surgeon 
who  conducted  the  autopsy  testified  that  the  skull  on  the  left 
side  was  u  fractured  in  so  many  different  directions  that  one 
of  the  pieces  of  bone  could  be  lifted  right  out."  On  his 
arrival  home  the  deceased  was  placed  in  bed,  soon  became 
unconscious,  was  attended  by  two  physicians,  and  died  about 
one  o'clock  the  next  morning  without  regaining  consciousness. 
So  far  as  this  record  discloses  he  gave  no  account  of  the  man* 
ner  in  which  he  received  his  injuries. 
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Miss  Thomasch  was  cross-examined  at  great  length  and 
admitted  that  at  the  time  of  the  assanlt  she  did  not  know 
whether  the  assailant  was  white  or  colored,  and  that  she  had 
but  a  "  passing  glance,"  as  the  incident  was  very  brief.  She 
also  testified  that  the  assailant's  hat  was  drawn  down  nearly 
to  his  eyes,  and  that  the  collar  of  his  coat  was  turned  up 
around  his  throat  and  only  a  portion  of  his  face  was  visible. 
She  further  testified  that  it  was  the  man's  build,  his  general 
appearance,  his  soft  hat  and  his  expressive  eyes  that  led  her 
to  subsequently  identify  him.  She  also  swore  that  it  was  a 
bright  night  and  one  could  see  distinctly,  and  that  the  moon 
was  rising.  As  to  the  place  of  the  assault  she  said  that  it  was 
deserted,  but  not  particularly  dark. 

The  learned  recorder,  who  tried  this  case  with  great  fair- 
ness, seeking  to  guard  the  defendant's  rights  in  every  way, 
cross-examined  Miss  Thomasch  at  considerable  length,  confin- 
ing his  inquiries  as  to  the  accuracy  of  her  identification  of  the 
defendant  at  the  time  of  the  assault.  In  the  course  of  this 
inquiry  she  added  to  her  original  statement  that  s\\e  heard 
the  assailant  utter  the  word  "you"  as  he  approached  the 
deceased.  The  court  impressed  upon  the  witness,  again  and 
again,  that  she  stood  in  a  position  of  terrible  responsibility, 
and  that  her  answers  were  likely  to  be  matter  of  life  and 
death  to  the  defendant,  and  asked  her  if  she  was  perfectly 
certain  of  his  identity.  On  each  occasion  she  said,  in  sub- 
stance, that  she  clearly  identified  the  defendant.  The  court 
then  asked  this  question :  ''  Q.  Is  there  anything  about  this 
whole  matter,  Miss  Thomasch,  that  you  have  failed  to  state, 
anything  now  known  to  you,  on  your  conscience,  under  the 
obligation  of  your  oath,  that  you  have  failed  to  state  to  the 
jury  ?  A.  Nothing.  Q.  Have  you  stated  every  atom  of  knowl- 
edge in  your  possession  ?  A.  Everything,  yes."  The  learned 
judge  closed  his  examination  with  this  question :  "  Q.  Now, 
if  you  have  any  lurking  doubt  in  your  mind  as  to  the  defend- 
ant being  the  man,  I  want  you  to  state  it  now  ?  A.  My  con- 
science is  perfectly  clear,  and  I  feel  I  am  not  doing  the  man 
an  injustice." 
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The  defendant  was  arrested  on  the  17th  of  July,  one  week 
after  the  assault,  at  his  residence,  No.  538  West  50th  street. 
He  was  then  taken  to  the  Treraont  police  station,  where  it 
was  arranged  that  Miss  Thomasch  should  be  brought  into  a 
room  where  the  defendant  was  standing  with  other  men  and 
ascertain  if  it  was  possible  for  her  to  identify  him.  Miss 
Thomasch  thus  states :  "  The  next  time  I  saw  the  defendant 
after  the  assault  was  at  the  Tremont  police  station.  There 
were  eight  men  —  four  white  and  four  colored  men.  I  was 
brought  into  the  room  where  they  were  and  picked  out  this 
defendant  and  identified  him  as  the  man  that  I  saw  attack 
Mr.  Koxbury.  I  picked  him  out  from  among  eight  men  — 
four  white  and  four  colored.  I  had  not  seen  any  picture  of 
the  defendant  prior  to  that,  or  heard  any  description  of  him." 
The  police  officials  confirmed  this  statement  on  the  stand. 

The  case  of  the  People  rests  not  only  upon  the  evidence  of 
Miss  Thomasch,  relating  to  the  time  of  the  assault  and  her 
subsequent  identification  of  the  defendant,  but  upon  the  fact, 
conceded  at  the  trial,  that  the  defendant  was  in  possession  of 
the  watch  and  pocketbook  of  the  deceased  the  morning  after 
the  murder.  The  defendant,  while  admitting  this  fact,  sought 
to  explain  it,  he  having  been  sworn  as  a  witness  for  the  defense. 

At  this  point  it  leads  to  a  more  orderly  development  of  the 
facts  to  refer  to  the  testimony  of  Lucy  Mitchell,  the  mistress 
of  the  defendant,  with  whom  he  was  living  on  the  10th  day 
of  July,  1903.  She  testified  that  the  defendant  had  been  in 
the  city  for  some  three  days  prior  to  July  10th,  1903 ;  that 
he  told  her  that  he  had  been  in  Buffalo ;  that  he  had  been 
taking  care  of  horses  out  there.  She  stated  that  he  left  his 
house  at  about  half-past  five  on  the  afternoon  of  July  10th 
and  did  not  return  until  about  a  quarter  to  ten  that  night.  She 
also  testified  to  a  conversation  she  had  with  the  defendant 
that  day  in  regard  to  money  matters ;  that  she  informed  him 
they  owed  the  landlord  for  rent ;  also  on  f urniture  bought  on 
the  installment  plan,  and  claims  for  clothes  purchased  for  him 
and  herself,  and  some  other  matters ;  that  she  cried  over  the 
matter  and  in  substance  expressed  her  dissatisfaction;  that 
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he  told  her  he  would  try  and  borrow  the  money.  Referring 
to  the  defendant's  return  the  night  of  the  murder  at  about  a 
quarter  to  ten,  she  said  that  she  admitted  him  to  the  house ; 
that  the  light  in  the  room  was  very  dim,  and  she  neither  spoke 
to  him  nor  touched  him,  but  went  to  bed ;  that  she  arose 
between  nine  and  ten  the  next  morning,  and  when  she  came 
out  into  the  front  room  after  dressing  she  found  the  defend- 
ant there,  and  that  he  showed  her  a  watch ;  that  she  asked 
him  where  he  obtained  it,  and  he  said  that  he  found  it ;  that 
it  was  gold ;  that  he  was  going  down  to  pawn  it,  and  that  she 
told  him  that  he  had  better  not  do  it,  as  there  might  be  a 
reward  for  it.  She  identified  the  watch  of  the  deceased  in 
evidence  as  the  watch  then  produced  by  defendant.  The 
witness  further  testified  that  defendant  went  out  about  half- 
past  ten  and  returned  an  hour  later,  and  showed  her  the  pawn 
ticket  and  gave  her  eleven  dollars,  two  five-dollar  bills  and 
one  dollar.  This  witness  was  then  shown  the  pocketbook  of 
the  deceased,  and  was  asked  when  she  first  saw  it,  and  she 
said  it  was  on  Monday  or  Tuesday  of  July  following  the  11th ; 
that  defendant  came  to  the  house  and  took  it  out  of  his  pocket 
and  showed  it  to  her ;  said  that  he  had  found  it ;  that  she 
looked  at  it  and  handed  it  back  to  him,  and  he  then  threw  it 
on  the  bureau.  One  of  the  detective  sergeants  testified  that 
he  found  the  watch  at  a  certain  pawn  shop,  where  defendant 
admits  that  he  had  pawned  it,  and  on  going  to  defendant's 
house  he  found  the  pocketbook  in  a  bureau  drawer  with  the 
pawn  ticket. 

The  defendant  took  the  stand  in  his  own  behalf  and  denied 
that  he  committed  the  assault,  and  professed  to  account  for 
his  movements  during  the  entire  evening  of  July  10th  ;  he  is, 
however,  corroborated  by  no  witness  covering  the  time  of  the 
assault.  He  also  undertook  to  explain  his  possession  of  the 
watch  and  pocketbook.  He  stated  that  on  the  morning  of 
July  11th  he  left  his  house  at  about  eleven  o'clock,  went  out 
and  met  a  white  man,  whose  nickname  was  "  Slim,"  at  the 
corner  of  Fiftieth  6treet  and  Tenth  avenue ;  that  "  Slim " 
pulled  out  the  watch  in  question  and  asked  him  if  he  wanted 


74  People  v.  Jackson.  [May, 

Opinion  of  the  Court,  per  Bartlett,  J.  [Vol.  182. 

to  buy  it ;  he  told  him  that  he  hadn't  any  money,  and  finally 
"  Slim  "  asked  him  to  pawn  it,  and  he  consented  after  some 
talk,  "Slim"  agreeing  to  give  him  half  of  the  amount 
advanced  upon  the  watch ;  that  he  took  the  watch,  went 
home,  stayed  around  there  a  little  while,  and  then  he  went 
out  and  pawned  it  at  a  shop  where  he  was  acquainted,  and 
received  an  advance  of  fifteen  dollars  upon  it ;  that  he  returned 
to  the  corner  of  Tenth  avenue  and  Fiftieth  street  and  found 
"Slim"  still  waiting  for  him,  and  they  there  divided  the 
money,  but  as  "Slim"  was  unable  to  make  change  he  gave 
the  defendant  ten  dollars,  retaining  five  as  his  share  of  the 
loan  ;  that  he  took  out  his  purse,  and  he  had  bills  in  it,  and 
he  put  the  five-dollar  bill  around  them,  and  he  put  them  into 
his  pocket  and  asked  him  if  he  did  not  want  the  purse  and  he 
accepted  it.  It  is  conceded  that  this  purse  was  the  pocket- 
book  of  deceased  and  one  of  the  People's  exhibits. 

The  defendant  swore  on  his  redirect-examination  that  he 
worked  with  "  Slim  "  in  Fleetwood  park  for  Rogers  &  Sons ; 
that  he  and  "  Slim  "  were  team  drivers  and  he  worked  there 
a  considerable  time;  that  the  name  of  the  foreman  under 
whom  they  worked  was  Grinnon  ;  also  that  he  knew  a  colored 
man  who  worked  there  named  John  Oross;  lie  also  was  a 
team  driver.  A  juror  asked  the  defendant  how  "  Slim  "  came 
by  the  watch  and  he  replied  that  he  did  not  know. 

The  People  in  rebuttal  recalled  George  F.  Titus,  a  police 
inspector,  who  testified  as  follows :  "  This  pocketbook  I 
exhibited  to  the  defendant  and  asked  him  if  he  had  seen  it 
before  and  he  said  he  had  ;  that  he  had  found  it  several  weeks 
previous  —  five  or  six  weeks  is  the  language  used  —  in  a 
Tenth  avenue  car  with  two  dollars  in  it.  He  made  that  state- 
ment to  me  on  the  morning  of  July  18th."  Edward  Kaskel 
was.  also  sworn  and  testified  that  he  was  the  pawnbroker's 
manager  at  the  place  where  this  watch  was  pawned  and  that 
the  defendant  gave  his  address  as  416  West  36th  street.  It 
will  be  observed  that  this  was  a  false  address. 

Robert  Charlton,  a  detective  sergeant,  was  recalled  and  tes- 
tified that  he  tusked  the  defendant  on  the  night  of  July  17th, 
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when  he  was  arrested,  where  he  was  on  Friday  and  Friday 
night,  July  10th,  and  he  replied  that  he  was  at  home  all  day 
and  all  the  evening  except  when  he  went  out  for  a  pint  of  beer. 

At  this  point  the  learned  recorder  suggested  that  an 
adjournment,  as  moved  by  counsel,  might  be  proper  in  the 
interests  of  the  defendant  to  enable  witnesses  to  be  summoned 
who  might  confirm  the  defendant's  statements  as  to  acquaint- 
anceship with  the  man  known  as  "  Slim  "  several  years  before 
and  as  to  his  meeting  him  on  the  occasion  when  he  claims  he 
received  from  him  the  watch  and  pocketbook.  Thereupon 
an  adjournment  was  taken,  the  court  instructing  the  police 
officials  to  render  all  the  assistance  in  their  power  in  serving 
subpoenas  and  reaching  these  witnesses.  At  the  reassembling 
of  the  court  after  this  adjournment  the  defendant's  counsel 
announced  that  the  defense  rested.  The  district  attorney 
expressed  surprise  and  said  that  they  had  served  several  sub- 
poenas and  witnesses  were  now  present  in  court.  The  defend- 
ant's counsel  insisted  that  the  People  ought  to  put  them  on 
the  stand  and  give  him  the  right  of  cross-examination.  The 
district  attorney  objected,  but  the  court  directed  he  should 
proceed  in  that  manner.  The  court  also  ordered,  on  motion, 
that  as  to  these  witnesses  when  one  was  testifying  the  others 
should  be  excluded  from  the  court  room. 

It  will  be  recalled  that  the  defendant  when  testifying  had 
stated  that  he  worked  for  sometime  with  the  firm  of  Rogers  & 
Sons,  and  that  William  Grinnon  was  superintendent.  William 
Grinnon  was  produced  as  a  witness  and  testified  that  he  had 
worked  for  Rogers  &  Sons  for  ten  years,  and  that  the  defend- 
ant did  work  for  that  firm  about  three  or  five  years  ago ;  that  he 
did  not  remember  how  long  he  remained  with  them.  He  also 
testified  that  three  or  four  years  ago  there  was  a  person  working 
there  who  was  known  by  the  name  of  '*  Slim  ; "  that  he  could 
not  say  whether  "  Slim"  was  there  when  the  defendant  was 
oi  not;  that  he  thought  he  could  recognize  "Slim"  if  he 
6aw  him.  The  district  attorney  then  asked  these  questions : 
"Q.  Do  you  see  this  man  now  standing  at  the  bar?  A. 
That's  the  man.     Q.  And  that  is  the  person  that  you  described 
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as  '  Slim  ? '  A.  Yes,  sir.  Q.  And  he  was  working  for  J.  C. 
Rogers  &  Sons  three  or  four  years  ago  ?  A.  Yes,  6ir.  Q. 
You  are  sure  of  that?     A.  Yes,  sir." 

A  colored  man  named  John  Cross  was  placed  on  the  stand 
and  testified  that  he  was  a  driver  for  Rogers  &  Sons ;  that  he 
knew  the  defendant,  and  that  he  worked  for  that  firm  about 
three  years  ago,  he  supposed.  He  also  testified  that  there  was 
a  man  who  was  known  as  "  Slim  "  there,  who  worked  there 
about  four  years,  to  the  best  of  his  knowledge ;  that  he  could 
not  say  that  defendant  and  "  Slim"  were  working  for  Rogers 
&  Sons  at  the  same  time ;  that  he  did  not  think  he  could 
recognize  "Slim"  if  he  saw  him.  Ho  also  stated  that  there 
never  was  in  his  time  but  one  man  known  a6  "  Slim "  who 
worked  for  that  firm. 

Harvey  Thompson  was  then  sworn  and  testified  that  he 
formerly  worked  for  the  firm  of  Rogers  &  Sons;  drove  a 
team ;  that  he  knew  William  Grinnon,  who  was  the  stable 
boss ;  that  he  worked  for  Rogers  &  Sons  three  or  four  years ; 
that  he  knew  a  colored  man  named  John  Cross,  who  worked 
for  the  firm ;  that  he  never  saw  the  defendant ;  that  on  the 
10th  day  of  July,  1903,  he  was  at  Croton  dam  and  was  not  in 
the  city  of  New  York  on  the  11th  day  of  July,  1903.  He 
testified  that  he  went  by  the  nickname  of  "  Slim "  when 
working  for  Rogers  &  Sons,  and  also  before  that  time  on 
other  works,  and  6ince  that  time  when  working  at  Croton 
dam ;  that  he  had  always  been  known  by  that  name  ever 
since  he  was  on  the  public  works ;  that  there  was  no  other 
man  known  by  the  name  of  "  Slim  "  who  worked  for  Rogers 
&  Sons;  that  he  did  not  know  the  defendant,  and  did  not 
recall  of  ever  having  seen  him  ;  that  he  did  not  know  a  saloon 
on  Eleventh  avenue  known  as  the  "  Shamrock,"  and  never  was 
in  a  6aloon  known  as  the  "  Shamrock." 

The  defendant  had  testified  that  he  called  once  with 
"Slim"  on  his  sister-in-law,  Lizzie  Jackson.  She  was  sworn 
and  testified  that  the  defendant  had  never  called  on  her  with 
a  man  named  "  Slim,"  and  that  she  had  not  seen  the  defendant 
for  three  years. 
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It  thus  becomes  clear  that  the  defendant  failed  to  account 
for  his  possession  of  the  watch  and  pocketbook,  and  it  is  evi- 
dent that  he  used  the  name  of  "  Slim,"  recalling  it  possibly 
as  a  person  he  had  met  years  before  at  the  works  of  Rogers  & 
Sons ;  it  is  equally  clear  that  he  had  no  interview  with  "  Slim  " 
as  he  testified,  at  least  the  jury  were  justified  in  taking  this 
view  of  the  evidence  in  reaching  the  conclusion  that  the  entire 
story  was  fictitious. 

The  failure  of  the  defendant  to  account  for  the  possession 
of  the  watch  and  pocketbook  is  further  shown  by  the  conflict- 
ing statements  made  by  him  to  the  officers  of  the  law  after  his 
arrest.  Robert  Charlton,  a  detective  sergeant,  testified  that 
the  second  day  after  the  murder  he  went  to  the  house  of  the 
defendant  and  found  the  pawn  ticket  for  the  watch  and 
secured  the  pocketbook,  and  afterwards  obtained  the  watch. 
James  McCaflFerty,  a  detective  sergeant,  testified  that  he  was 
with  Charlton  when  the  arrest  was  made  on  the  17th  of  July, 
and  that  he  asked  the  defendant  where  he  obtained  the  watch 
that  he  pawned  on  the  11th  day  of  July,  and  he  said  he  found 
it  in  Danbury,  Connecticut,  under  a  seat  in  Barnum  &  Bailey's 
show,  where  he  was  working.  This  witness  swears  that  he 
heard  the  defendant  tell,  when  in  the  presence  of  Inspectors 
Titus  and  McClnskey,  that  he  found  it  at  Bridgeport,  in  Bar- 
num &  Bailey's  show.  The  defendant  later  corrected  this 
statement  and  said  that  it  was  Danbury.  We  have  in  addi- 
tion the  statement  the  defendant  made  to  Inspector  Titus,  to 
which  reference  has  already  been  made,  that  instead  of  obtain- 
ing the  pocketbook  from  "  Slim,"  as  he  testified  on  the  trial, 
he  found  it  five  or  six  weeks  before  the  murder  in  a  Tenth 
avenue  car  with  two  dollars  in  it. 

It  seems  useless  to  investigate  further  the  network  of  false- 
hood in  which  this  defendant  entangled  himself,  creating  a 
situation  that  undoubtedly  led  the  jury  to  discredit  his  entire 
statement.  This  being  60,  the  defendant  is  in  the  attitude  of 
one  having  failed  to  explain  the  possession  of  the  watch  and 
pocketbook  of  the  deceased  the  morning  after  the  murder. 

In  Greenleaf  on  Evidence  (Vol.  1  [16th  ed.],  p.  129)  the 
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rule  of  law  governing  this  situation  is  thii6  stated :  "  But  pos- 
session of  the  fruits  of  crime  recently  after  its  commission  is 
prima  facie  evidence  of  guilty  possession,  and,  if  unexplained 
either  by  direct  evidence  or  by  the  attending  circumstances, 
or  by  the  character  and  habits  of  life  of  the  possessor,  or 
otherwise,  it  is  taken  as  conclusive.  This  rule  of  presump- 
tion is  not  confined  to  the  case  of  theft,  but  is  applied  to  all 
cases  of  crime,  even  the  highest  and  most  penal.  Thus,  upon 
an  indictment  for  arson,  proof  that  property,  which  was  in  the 
house  at  the  time  it  was  burnt,  was  soon  afterwards  found  in 
the  possession  of  the  prisoner,  was  held  to  raise  a  probable 
presumption  that  he  was  present,  and  concerned  in  the  offense. 
The  like  presumption  is  raised  in  the  case  of  murder,  accom- 
panied by  robbery ;  and  in  the  case  of  the  possession  of  an 
unusual  quantity  of  counterfeit  money." 

In  Knickerbocker  v.  People  (43  N.  Y.  177)  it  was  held  : 
"  The  proof  of  exclusive  possession  by  the  prisoner,  recently 
after  the  theft,  of  the  whole  or  some  part  of  the  stolen  prop- 
erty, i6  sufficient  when  standing  alone,  to  throw  upon  him  the 
burden  of  showing  how  he  came  by  it ;  and  if  he  fails  to  do 
so,  warrants  the  jury  in  convicting  him  of  larceny.  And  if 
the  property  was  shown  to  have  been  taken  by  burglary  or 
robbery,  such  possession,  unexplained,  is  sufficient  also  to  war- 
rant a  conviction  of  those  crimes." 

In  Wills  on  Circumstantial  Evidence  (6th  Am.  ed.  [1881] 
p.  53)  the  rule  is  thus  6tated  :  a  Since  the  desire  of  dishonest 
gain  is  the  impelling  motive  to  theft  and  robbery,  it  naturally 
follows  that  the  possession  of  the  fruits  of  crime  recently 
after  it  has  been  committed,  affords  .a  strong  and  reasonable 
ground  for  the  presumption  that  the  party  in  whose  posses- 
sion they  are  found  was  the  real  offender,  unless  he  can 
account  for  such  possession  in  some  way  consistent  with  his 
innocence.  *  *  *  But  if  the  account  given  be  unreason- 
able or  improbable  on  the  face  of  it,  or  if  the  party  has  given 
different  accounts  of  the  same  transaction,  then  he  will  not 
be  relieved  from  the  pressure  of  the  general  rule  of  presump- 
tion."   (See,  also,  Rickmarts  Case,  2  East's  Pleas  of   the 
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Crown,  1034,  1035 ;  Commonwealth  v.  Talbot,  84  Mass.  [2 
Allen]  161,  163;  Roscoe's  Criminal  Evidence  [2d  ed.],  453.) 

In  Wilson  v.  United  States  (162  U.  S.  613,  619,  620)  the 
court,  after  recognizing  the  above  rule,  6tates  :  "  Proof  that 
defendant  had  in  his  possession,  soon  after,  articles  apparently 
taken  from  the  deceased  at  the  time  of  the  death  is  always 
admissible,  and  the  fact,  with  its  legitimate  inference,  is  to  be 
considered  by  the  jury  along  with  the  other  facts  in  the  case 
in  arriving  at  their  verdict.  (  Williams  v.  Commonwealth,  29 
Penn.  St.  102  ;  Commonwealth  v.  McGorty,  114  Mass.  299 ; 
Sahlinger  v.  The  People,  102  111.  241 ;  State  v.  Raymond, 
46  Conn.  345  ;  Wharton's  Criminal  Evidence,  §  762.) " 

The  learned  counsel  for  the  defendant  presented  his  case  at 
the  bar  with  great  earnestness,  and  we  will  now  consider  the 
points  he  urges  upon  our  attentiou  a6  calling  for  the  reversal 
of  the  judgment.  It  is  argued  that  the  identification  of  the 
defendant  as  the  assailant  of  the  deceased  by  Miss  Thomasch 
"  isincontrovertibly  and  thoroughly  unsatisfactory  and  untrust- 
worthy." It  was  clearly  a  case  for  the  jury  as  to  the  weight 
that  should  be  given  the  evidence  of  this  witness  relating  to 
the  assault,  and  we  see  no  reason  to  interfere  with  the  verdict 
in  this  connection.  As  to  the  identification  of  defendant  by 
the  witness  at  the  police  station,  it  seems  to  have  been  made 
under  conditions  that  were  entirely  fair  to  the  defendant,  and 
must  have  carried  conviction  to  the  minds  of  the  jury  that 
the  witness  was  truthful  when  she  stated  on  cross-examination 
that  u  it  was  the  man's  build,  his  general  appearance,  his  soft 
hat  and  his  expressive  eyes  that  led  to  her  recognition  of 
him." 

The  defendant's  counsel  points  out  that  Miss  Thomasch 
testified  that  immediately  before  the  assault  she  saw  following 
herself  and  the  deceased  to  the  south  of  them  a  man  in  the 
company  of  a  woman ;  she  further  testified  that  the  assailant 
came  from  behind  in  making  his  attack.  From  these  facts  it 
is  argued  that  the  conclusion  from  her  testimony  is  irresistible 
that  the  assault  was  committed  by  that  man  with  that  woman. 
As  we  read  the  record  it  is  barren  of  any  evidence  showing 


80  People  v.  Jaokson.  [May, 

Opinion  of  the  Court,  per  Bartlett,  J.  [Vol.  188. 

from  whence  the  assailant  came  save  that  he  approached  the 
witness  from  behind.  The  jury  were  bound  to  deal  with  the 
situation  according  to  the  proofs  before  them.  It  was  proved 
that  the  man  and  woman  following  the  deceased  and  his  com- 
panion were  about  two  hundred  feet  distant. 

It  is  argued  that  the  articles  belonging  to  the  deceased 
might  have  come  into  defendant's  possession  in  a  number  of 
different  ways,  in  addition  to  the  one  he  6tated,  that  would 
not  in  any  wise  have  connected  him  with  the  assault.  This 
suggestion  hardly  seems  deserving  of  serious  consideration. 

Defendant's  counsel  also  urges  that  as  the  deceased  bled 
profusely,  any  one  robbing  his  person,  as  the  defendant  is 
charged  with  doing,  must  have  had  his  clothes  besmeared 
with  blood.  He  also  points  out  that  all  the  defendant's 
clothes  that  he  had  on  at  the  time  of  his  arrest  and  that  he 
wore  on  the  night  of  the  assault,  were  put  in  evidence  by  the 
defense,  but  no  blood  was  found  upon  them,  nor  was  any  such 
proof  of  blood  offered  by  the  district  attorney.  It  is  a  mere 
assumption  that  if  defendant  took  from  the  deceased  his 
watch  and  pocketbook,  his  clothes  would  necessarily  be 
besmeared  with  blood.  It  is  in  evidence  that  the  deceased, 
notwithstanding  his  fatal  injuries,  was  able  to  walk  from  the 
place  of  the  assault  to  his  home,  a  distance  of  more  than  a 
mile,  and  it  is  quite  reasonable  that  on  demand  by  his  assailant 
the  deceased  may  have  handed  his  watch  and  pocketbook  to 
him.  A  further  answer  to  the  position  of  counsel  is  that  the 
defendant  was  not  arrested  until  a  week  after  the  assault,  and 
abundant  opportunity  was  afforded  him  in  this  interval  to 
have  removed  blood  stains,  if  any  existed. 

In  point  VIII  of  defendant's  brief  it  is  stated  that  the  court 
erred  in  excluding  proof  that  the  defendant  was  not  under 
pressing  money  needs  that  night,  and,  hence,  that  no  such 
motive  existed  for  his  committing  the  deed  as  the  prosecution 
sought  to  show.  The  ruling  complained  of  arose  when 
defendant's  witness,  William  Smith,  was  on  the  stand.  Smith 
had  testified  that  he  knew  the  defendant  and  had  known  him 
for  about  eight  months ;  that  he  lived  within  a  block  of  him; 
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that  on  the  evening  of  the  murder  he  saw  the  defendant  at 
hia  (Smith's)  house  between  seven  o'clock  and  five  minutes 
past  seven.  He  was  asked  this  question :  "  Q.  Did  he  say 
anything  to  you  about  money,  that  he  wa6  hard  up,  or  wanted 
money,  or  wanted  to  borrow  money,  or  must  get  any  money 
that  night?"  The  question  was  objected  to  and  excluded. 
The  evidence  called  for  was  negative  in  its  character  and  its 
exclusion  not  prejudicial.  It  would  have  in  no  way  affected 
the  defendant's  case  with  the  jury  if  the  witness  had  been 
allowed  to  answer  this  question  in  the  negative ;  nor  would  it 
have  proved  that  the  defendant  was  not  under  pressing  money 
needs  that  night,  and,  hence,  that  no  such  motive  existed  for 
his  committing  the  deed  as  claimed  by  counsel. 

In  point  IX  of  defendant's  brief  it  is  urged  that  the  trial 
judge  erred  in  refusing  to  direct  the  district  attorney  to  give 
to  counsel  for  defendant  for  examination  and  for  the  purpose 
of  making  copies  for  use  upon  the  trial  the  sworn  statements 
of  witnesses  made  before  the  coroner.  At  the  opening  of  the 
trial  the  defendant  made  a  motion  to  direct  the  district  attor- 
ney to  permit  him  to  inspect  sworn  statements  of  certain  wit- 
nesses, not  naming  them,  that  were  taken  by  the  coroner,  and 
to  hold  them  long  enough  to  make  copies  for  use  in  the  trial, 
the  district  attorney  having  refused,  upon  demand,  to  grant 
permission  to  do  so.  In  discussing  this  motion  defendant's 
counsel  admitted  that  he  was  in  possession  of  the  copy  of  the 
testimony  that  was  produced  before  the  coroner  in  the  Coro- 
ner's Court,  but  that  he  understood  that  certain  sworn  state- 
ments of  witnesses,  not  naming  them,  were  taken  by  the  coro- 
ner, which  he  claimed  the  right  to  inspect.  The  district 
attorney  replied  that  so  far  as  he  knew  the  counsel  for  the 
defense  had  all  available  papers  that  were  proper  for  him  to 
receive,  being  the  minutes  that  were  taken  before  the  coroner 
in  the  Coroner's  Court.  He  also  intimated  that  if  the  dis- 
trict attorney  had  the  ex  parte  statements  referred  to  he  was 
perfectly  willing  the  defendant's  counsel  should  see  them. 
The  court  ruled,  after  some  discussion  between  counsel,  as 
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follows :  "  I  do  not  see  that  it  is  within  my  power  to  make  an 
order  as  to  things  I  have  no  judicial  knowledge  of.  I  suggest 
that  a  subpoena  duces  tecum  to  the  District  Attorney  to  pro- 
duce the  papers,  perhaps,  would  be  a  proper  remedy."  A 
proper  disposition  was  made  of  this  motion.  There  was  no 
direct  evidence  that  any  ex  parte  statements  were  taken  before 
the  coroner  of  witnesses  who&e  names  were  disclosed,  nor  does 
it  appear  that  the  district  attorney's  office  was  in  possession  of 
any  such  statements,  or  that  the  defendant's  counsel  had  made 
any  effort  to  subpoena  the  same  duces  tecum. 

The  defendant's  counsel  requested  the  court  to  charge 
(seventeenth  request)  as  follows:  "That  evidence  of  good 
character  may,  of  itself,  create  a  reasonable  doubt,  where 
otherwise  no  reasonable  doubt  would  exist.  The  Court :  I 
so  charge.  And,  in  relation  to  that,  you  can  give  such  testi- 
mony that  consideration  that  you  think  it  is  entitled  to,  and 
no  more,  taking  it  into  consideration  with  all  the  other  facts 
and  circumstances  of  the  case."  Counsel  argues  that,  while 
the  court  charged  as  requested,  the  qualification  following 
was  error,  citing  People  v.  Bonier  (179  N.  T.  315).  The 
charge  as  requested  and  made  was  within  the  rule  laid  down 
in  the  case  cited,  and  the  qualification  that  followed  neither 
added  to  nor  took  from  the  proper  rule  as  stated  to  the  jury. 

The  remaining  exceptions  may  be  considered  together. 
The  officers  who  arrested  the  defendant  were  sworn  by  the 
People,  and  under  cross-examination  were  asked  if  the  defend- 
ant made  any  offer  to  escape  or  manifested  nervousness.  This 
evidence  was  ruled  out.  The  pawnbroker's  representative, 
when  on  the  stand,  was  asked  this  question  :  "  Q.  At  no  time 
has  there  been  any  question  of  any  crime  connected  with  any 
article  that  defendant  ever  pawned  at  your  shop?"  The 
objection  to  this  question  was  sustained.  These  rulings  obvi- 
ously present  no  legal  error.  \ 

A  careful  examination  of  this  record  satisfies  us  that  not- 
withstanding the  fact  that  the  guilt  of  the  defendant  rests  in 
part  upon  circumstantial  evidence,  the  jury  rendered  the  only 
verdict  possible  under  the  circumstances. 
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The  question  of  deliberation  and  premeditation  does  not 
enter  into  this  case,  as  the  defendant  was  engaged  in  the  com- 
mission of  a  felony  at  the  time  he  inflicted  the  fatal  wounds 
upon  the  deceased,  his  offense  thus  falling  under  the  statute 
which  defines  murder  in  the  first  degree  to  be  the  killing  of  a 
human  being  "  without  a  design  to  effect  death  by  a  person 
engaged  in  the  commission  of,  or  in  an  attempt  to  commit  a 
felony,  either  upon  or  affecting  the  person  killed,  or  other- 
wise." The  evidence  is  uncontradicted  that  the  deceased  was 
waylaid,  assaulted  fatally,  and  robbed  on  a  public  highway. 

The  judgment  of  conviction  should  be  affirmed. 

Cullbn,  Ch.  J.,  Gray,  O'Brien,  Haioht,  Vann  and 
Werner,  JJ.,  concur. 

Judgment  of  conviction  affirmed. 


Robert  Schnaier,  Appellant,  v.  Navarre  Hotel  and  Impor- 
tation Company,  Respondent. 

1.  Constitutional  Law  —  Invalidity  op  Provision  op  Chapter  808, 
Laws  op  1896,  Relating  to  Registration  op  Each  Member  op  Firm 
Engaged  in  Business  op  Employing  or  Master  Plumber  in  the  City 
op  New  York.  Chapter  803  of  the  Laws  of  1896,  providing  that  it  shall 
be  unlawful  for  a  copartnership  in  the  city  of  New  York  to  engage  in 
the  business  of  employing  or  master  plumber  unless  eacfi  and  every  mem- 
ber thereof  shall  hate  been  registered,  after  examination  and  certification  by 
an  examining  board  of  plumbers,  so  far  as  it  prohibits  the  right  to  form 
a  partnership  for  the  purpose  of  carrying  on  the  lawful  business  of 
employing  or  master  plumbers  is  unconstitutional;  nor  can  it  be  sus- 
tained as  a  valid  exercise  of  the  police  power  of  the  legislature  for  the 
reason  that  the  registration  of  the  firm  as  such  or  for  the  registration  of 
one  or  more  members  of  the  firm  who  are  skilled  plumbers  to  act  for  the 
firm  would  be  a  sufficient  protection  to  the  public  from  all  the  dangers 
that  the  legislation  was  supposed  to  prevent  or  mitigate. 

2.  Non-registration  op  One  Member  op  Firm  No  Defense  to 
Action  by  Firm  for  Work  Performed  in  Violation  op  the  Statute. 
The  fact,  therefore,  that  one  member  of  a  firm  in  the  city  of  New  York, 
acting  solely  as  master  plumber,  is  not  a  licensed  plumber  and  is  not  reg- 
istered pursuant  to  the  statute  and  the  city  ordinances  in  regard  to 
licensed  or  registered  plumbers  and  is  not  entitled  to  be  so  registered,  his 
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duties  being  confined  exclusively  to  attending  to  the  financial  affairs  of 
the  firm  and  keeping  the  books,  does  not  preclude  a  recovery  by  the  firm 
for  work  performed  in  violation  of  the  statute. 
Sehnaier  r.  Navarre  Hotel  &  Importation  Co,,  82  App.  Div.  25,  reversed. 

(Submitted  April  28,  1905;  decided  June  6,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
15,  1903,  in  favor  of  defendant  upon  the  submission  of  a  con- 
troversy under  section  1279  of  the  Code  of  Civil  Procedure. 

The  nature  of  the  controversy  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Milton  Mayer  and  J.  Ard  Ilaughwout  for  appellant. 
The  statutes  of  this  state  regulating  the  trade  or  calling  of 
plumbing  have  not  changed  the  common  law  in  so  far  as  to 
defeat  the  plaintiff's  right  to  recover.  (Potter's  Dwarris  on 
Stat.  185;  Berths  v.  Nunan,  92  N.  T.  152;  People  v. 
Warden,  144  N.  Y.  537 ;  Raymond  v.  Chase,  Burr.  2 ; 
Candler  v.  Candler,  6  Madd.  145  ;  Swan  v.  Scott,  23  U.  C. 
Q.  B.  434  ;  Turner  v.  Reynall,  14  C.  B.  328.)  Chapter  803, 
Laws  of  1896,  and  subdivision  3  of  paragraph  25  of  the 
Building  Code  of  the  city  of  New  York,  based  thereon,  are 
unconstitutional  and  void  in  so  far  as  they  prohibit  an  unli- 
censed person  from  forming  a  partnership  with  a  licensed 
plumber.  (U.  S.  Const.  14th  amend. ;  Const,  of  N.  Y.  art.  1, 
§  6  ;  People  ex  rel.  Nechamous  v.  Warden,  144  N.  Y.  529 ; 
Matter  of  Jacobs,  98  N.  Y.  98 ;  B.  U.  Co.  v.  C.  C  Co.,  Ill 
U.  S.  740  ;  L.  S.,  etc.,  Asm.  v.  C.  C,  etc.,  Co.,  1  Abb.  [N.  S.] 
388  ;  People  v.  Marx,  99  N.  Y.  377 ;  People  v.  Gillson,  109 
N.  Y.  389 ;  Colon  v.  Lisk,  153  N".  Y.  188 ;  Slaughter  House 
Cases,  16  Wall.  36  ;  Corfield  v.  Coryell,  4  Wash.  C.  C.  380 ; 
Yick  Wo  v.  Hopkins,  118  U.  S.  356.) 

Jacob  H.  Shaffer  and  Claude  L.  Coon  for  respondent. 
Section  1  of  chapter  803,  Laws  of  1896,  is  a  complete  bar  to 
the  plaintiffs  right  to  recover  herein.  {People  ex  rel.  Nechawr 
cus  v.  Warden,  144  N.  Y.  529 ;  Johnston  v.  Dahlgren,  166 
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N.  Y.  354.)  The  requirements  of  chapter  803  of  the  Laws  of 
1896  are  clearly  within  the  police  power  of  the  state,  and  are 
not  in  contravention  of  the  Constitution  of  the  United  States 
or  of  the  state  of  New  York.  {Patterson  v.  Kentucky,  97 
U.  S.  501 ;  22  Am.  &  Eng.  Ency.  of  Law  [2d  ed.],  922 ; 
Tiedeman  on  State  &  Federal  Control,  247 ;  People  ex  rel. 
Nechamcue  v.  Warden,  144  N.  Y.  529 ;  People  v.  Zochner, 
177  N.  Y.  145.) 

O'Brien,  J.  The  learned  court  below  directed  judgment 
for  the  defendant  on  a  submission  of  facts  under  section  1279 
of  the  Code.     The  facts  agreed  upon  are  as  follows : 

A  firm  composed  of  two  persons  in  the  city  of  New  York 
performed  certain  work  and  furnished  certain  materials  for 
the  defendant  at  the  agreed  price  and  reasonable  value  of 
two  hundred  and  thirty  85-100  dollars.  The  work  and 
materials  done  and  furnished  consisted  of  plumbing  work, 
and  the  firm  acted  solely  as  master  plumbers.  That  firm 
assigned  the  claim  to  the  plaintiff. 

One  member  of  the  firm  was  not  a  licensed  plumber,  nor 
registered  pursuant  to  the  statute  of  the  state  and  the  city 
ordinances  in  regard  to  licensed  or  registered  plumbers,  nor 
was  he  entitled  to  be  registered  under  said  laws  and  ordi- 
nances; his  duties  as  a  member  of  the  firm  were  confined 
exclusively  to  attending  to  the  financial  affairs  of  the  firm  and 
keeping  the  books. 

The  duties  of  the  other  member  of  the  firm  were  con- 
fined exclusively  to  superintending  and  attending  to  the 
plumbing  work  of  the  firm,  and  he  was  duly  registered  as 
required  by  the  statute  and  city  ordinances  on  that  subject. 
The  only  defense  to  the  claim  is  that  both  members  of  the 
firm  were  not  registered  as  plumbers,  but  only  one  of  them, 
the  other  not  being  a  plumber  at  all,  but  the  financial  or 
business  member  of  the  firm. 

This  court  has  held  that  the  failure  of  a  plumber  to  regis- 
ter as  required  by  the  statute  precludes  him  from  recovering 
for  work  performed  in  violation  of  the  statute.    {Johnston  v. 
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DaKlgreto)  166  N.  Y.  354.)  That  case,  however,  throws  no 
light  upon  this  case* where  the  work  was  done  by  a  firm,  one 
of  whom  was  registered  and  qualified,  the  other  not.  The 
English  courts  have  held,  when  dealing  with  statutes  of  simi- 
lar character  and  applying  them  to  partnerships,  that  a  case 
like  this  is  not  within  the  statute.  (Raynard  v.  Chase,  1  Burr, 
2 ;  Turner  v.  Reynell,  14  C.  B.  [N.  S.]  328 ;  Candler  v.  Can- 
dler,  Madd.  &  Geld.  141.)  Practically  the  same  thing  was 
held  by  this  court.  (Uarland  v.  Zzlienthal,  53  N.  T .  438.) 
It  does  not  appear  that  the  partner  who  was  not  registered 
engaged  in  the  trade  or  calling  of  a  plumber  at  all.  He  had 
nothing  to  do  with  the  trade  or  calling.  He  was  the  financial 
member  of  the  firm.  The  registered  member  did  the  plumb- 
ing work  and  the  purpose  of  the  statute  was  to  have  persons 
of  skill  to  do  such  work.  The  English  cases  cited  above  hold 
that  the  purpose  of  the  act  is  satisfied  when  one  member  of 
the  firm,  who  does  the  work,  has  the  statutory  qualifications. 
That  is  enough,  and  since  such  statutes  change  the  common 
law  and  are  highly  penal  they  should  be  strictly  construed.  1 
should  be  inclined  to  follow  these  cases  but  for  the  broad 
language  of  our  statute. 

The  law  of  1896  (Ch.  803)  applies  to  the  city  of  New  York 
only.  It  is  there  provided  that  every  employing  or  master 
plumber  shall  be  registered  once  a  year  but  in  order  to  be  reg- 
istered he  mu6t  hold  a  certificate  of  competency  from  the 
examining  board  of  plumbers  of  the  city.  That  it  shall  not 
be  lawful  for  any  person  or  copartnership  to  engage  in,  or 
carry  on  the  trade,  business  or  calling  of  employing  or  master 
plumber  unless  the  name  and  address  of  such  persons  and 
of  each  and  every  memher  of  such  copartnership  shall  have 
been  registered  as  above  provided.  This  statute  and  the 
building  code  enacted  by  the  city  in  pursuance  of  it,  and 
which  has  the  force  of  law,  are  doubtless  broad  enough  to 
cover  this  case.  The  case  is  clearly  within  the  letter  of  the 
law,  but  I  am  not  so  sure  that  it  is  within  the  spirit  and  pur- 
pose of  the  law.  However,  it  would  savor  somewhat  of 
judicial  legislation  to  attempt  to  take  this  case  out  of  it.    If 
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the  law  is  valid  it  would  seem  to  control  this  case  whether  it 
is  wise  or  unwise.  The  English  courts  have  often  indulged 
in  what  we  would  call  judicial  legislation  for  the  reason  that 
Parliament  is  not  restricted  by  any  written  constitution  as  is 
the  case  with  us.  Hence,  the  courts  in  that  country  are  at 
liberty  to  construe  statutes  in  such  a  way  as  to  make  them 
conform  to  reason,  justice  and  common  sense,  and  they  have 
seldom  failed  to  find  a  way  to  give  to  an  absurd  law  some 
semblance  of  reason  and  justice  in  its  practical  operation. 
That  is  what  Lord  Mansfield  did  in  the  leading  case  of 
Rayixwrd  v.  Chase  {supra). 

But  I  do  not  think  that  the  statute  upon  which  the  judg- 
ment in  this  case  rests  is  a  valid  law  for  the  reason  that  it  is 
in  conflict  with  constitutional  restrictions. 

Both  the  Federal  and  State  Constitutions  provide  that  no 
person  shall*  be  deprived  of  life,  liberty  or  property  without 
due  process  of  law,  and  these  restrictions  upon  legislative 
power  have  been  given  a  very  wide  application. 

In  the  case  of  People  ex  rel.  Nechamcus  v.  Warden^  etc. 
(144  N.  Y.  529),  the  statute  (Laws  1892,  ch.  602)  was  held 
to  be  constitutional  as  an  exercise  of  the  police  power  for  the 
protection  of  health.  There  was  a  strong  dissent,  but  a  bare 
majority  of  the  court  concurred  in  holding  that  the  statute  was 
valid.  I  will,  therefore,  assume  that  the  validity  of  that  stat- 
ute is  no  longer  open  to  question,  the  decision  of  this  court 
having  removed  it  from  the  domain  of  debate.  But  that  is 
not  the  statute  that  stands  in  the  plaintiff's  way  in  this  case. 
It  is  another  and  later  statute.  In  fact,  the  statute  then  consid- 
ered by  the  court  was  repealed  by  chapter  327  of  the  Laws  of 
1900  (sees.  40-57).  The  latter  statute  differs  but  little  from 
the  former  and  there  is  nothing  in  either  of  them  that  would  , 
prevent  the  plaintiff  from  recovering  in  this  case.  It  is  the 
act  of  1896  alone  that  stands  in  the  way  of  the  plaintiff's 
right  of  recovery,  since  by  the  first  section  of  that  act  it  is 
made  unlawful  for  any  copartnership  to  engage  in  or  carry 
an, .the  trade,  business  or  calling  of  employing  or  master 
plugnber  unless  the  name  and  address  of   each  and  every 
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member  of  the  firm  shall  have  been  registered.  In  this  case 
only  one  of  the  two  members  of  the  firm  was  registered  and 
he  attended  to  the  plumbing  work.  The  other  member  was 
the  financial  man  and  was  not  registered  and  could  not  be 
registered  since  he  was  not  a  plumber  and  could  not  stand  the 
required  examination,  but  it  is  because  he  was  not  registered 
that  the  plaintiff  has  been  defeated  in  this  case.  Of  course, 
that  means  that  a  firm  constituted  as  this  firm  was  cannot 
recover  for  their  work  unless  both  of  the  members  comply 
with  an  impossible  regulation. 

The  right  to  follow  any  lawful  pursuit  is  one  of  the  inalien- 
able rights  of  a  citizen  of  the  United  States,  and  a  law 
which  prevents  or  hinders  a  man  from  going  into  partnership 
with  another  for  the  purpose  of  carrying  on  the  trade,  busi- 
ness or  calling  of  employing  or  master  plumbers,  infringes  his 
natural  rights  as  secured  by  the  Constitution. 

There  is  no  more  sacred  right  of  citizenship  thau  the  right 
to  pursue  unmolested  a  lawful  employment  in  a  lawful  man- 
ner. It  is  nothing  more  nor  less  than  the  sacred  right  of 
labor. 

All  laws,  therefore,  which  impair  or  trammel  these  rights, 
which  limit  one  in  his  choice  of  a  trade  or  profession,  or  con- 
fine him  to  work  or  live  in  a  specified  locality,  or  exclude  him 
from  his  house  or  restrain  his  otherwise  lawful  movements, 
are  infringements  upon  his  fundamental  rights  of  liberty, 
which  are  under  constitutional  protection. 

The  common  business  and  callings  of  life,  the  ordinary 
trades  and  pursuits  which  are  innocent  in  themselves,  and 
have  been  followed  in  all  communities  from  time  immemorial, 
must,  therefore,  be  free  in  this  country  to  all  alike  upon  the 
6ame  terms. 

The  liberty  of  pursuit,  the  right  to  follow  any  of  the  ordi- 
nary callings  of  life,  is  one  of  the  privileges  of  a  citizen  of 
the  United  States. 

These  propositions  are  taken  from  some  of  the  numerous 
cases  on  the  subject  and  they  are  now  so  familiar  that  it  is 
scarcely  necessary  to  cite  the  cases  where  they  may  be  found. 


1905.]   Schnaibr  v.  Navabbe  Hotel  &  Importation  Co.  89 

N.  Y.  Rep.]         Opinion  of  the  Court,  per  O'Bbien,  J. 

{Butchers  Union  Co.  v.  Crescent  City  Co.,  111  TJ.  S.  746; 
Tick  Wo  v.  Hopkins,  118  U.  S.  356  ;  Slaughter  House  Case, 
16  Wall.  36, 106;  Colon  v.  Zisk,  153  N.  Y.  188;  People  v. 
GiUson,  109  N.  T.  389 ;  People  v.  Marx,  99  N.  Y.  377 ;  In 
re  Jacobs,  98  N.  Y.  98.) 

The  recent  case  of  Zochner  v.  State  of  New  York  (198 
U.  S.  45)  is  far  reaching  in  its  scope  and  effect.  The  princi- 
ple that  the  individual  right  to  make  contracts  in  relation  to 
business  is  a  part  of  that  liberty  protected  by  the  Constitution 
was  asserted  and  maintained,  and  a  statute  of  this  state  which 
made  it  a  penal  offense  for  a  master  to  permit  his  servant  to 
work  more  than  ten  hours  in  the  day  has  been  held  to  be  in 
conflict  with  that  right,  and  was,  therefore,  unconstitutional 
and  void.  That  case  amply  vindicates  the  right  of  the  indi- 
vidual to  freedom  in  the  conduct  of  any  legitimate  business 
and  his  right  to  make  contracts  concerning  the  same. 

It  cannot  be  denied  that  the  statute  in  question  operates  to 
prohibit  two  persons,  situated  as  the  firm  in  this  case  was,  to 
enter  into  partnership  for  conducting  a  legitimate  business. 

It  prohibits  a  business  man,  with  financial  means  and  busi- 
ness ability,  and  a  registered  master  plumber,  with  the  requisite 
mechanical  skill,  from  uniting  the  financial  and  business 
ability  of  the  one  with  the  energy  and  mechanical  skill  of  the 
other  in  a  partnership  for  conducting  a  legitimate  business. 
The  right  to  form  partnerships  for  the  conduct  of  business 
has  existed  from  time  immemorial  and  any  interference  with 
that  right  must  be  regarded  as  an  unwarranted  interference 
with  individual  freedom  condemned  by  the  Constitution. 
The  feature  of  the  statute  to  which  I  have  referred  would 
deprive  a  firm  engaged  in  the  plumbing  business,  composed 
of  half  a  dozen  persons,  from  enforcing  contracts  and  collect- 
ing their  bills  for  work  done  unless  they  could  show  that  each 
and  every  member  of  the  firm  was  a  registered  plumber,  and 
if,  as  in  this  case,  it  was  impossible  for  one  of  them  to  become 
registered,  the  firm  must  dissolve.  A  law  that  produces  such 
results  in  its  operation  cannot  be  valid. 

In  the  case  of  People  ex  rd.  Nechamcus  v.  Warden,  etc. 
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(supra),  when  the  general  plumbing  statute  first  came  before 
this  court  Judge  Gray,  who  wrote  for  the  majority  of  the 
court,  used  the  following  very  significant  language  concerning 
the  law  then  before  the  court.     The  italics  are  my  own. 

"  It  seems  to  me  that  the  constitutionality  of  this  act  is  to 
be  tested  by  its  effect  upon  the  citizen's  right  to  pursue  a 
lawful  employment.  If  it  imposes  an  arbitrary  restriction 
and  if  it  has  no  reference  to  the  welfare  and  health  of  the 
people,  it  must  be  condemned.  /  am,  not  unwilling  to  con- 
cede  that  the  act  skirts  pretty  closely  that  border  line,  beyond 
which  legislation  ceases  to  be  within  the  powers  conferred  by 
the  people  of  the  state,  through  the  Constitution,  upon  its 
legislative  body." 

If  the  statute  then  under  consideration  "skirted  pretty 
closely  that  border  line"  what  is  to  be  said  of  the  later  statute 
upon  which  this  case  rests  ?  The  former  act  merely  provided 
that  every  person  who  actually  carried  on  the  business  or 
trade  of  master  plumber  should  be  registered.  What  the  act 
now  under  consideration  does  or  attempts  to  do  has  been 
clearly  shown.  It  goes  far  beyond  the  line  which  the  first 
act  skirted  closely,  and  cannot  be  sustained  as  a  valid  exercise 
of  legislative  power.  It  is  not  within  any  reasonable  or 
proper  exercise  of  the  police  power,  since  a  provision  for  the 
registration  of  the  firm  as  such,  or  for  the  registration  of  one 
or  more  members  of  the  firm  who  were  skilled  plumbers  to 
act  for  the  firm,  would  be  a  sufficient  protection  to  the  public 
from  all  the  dangers  that  the  legislation  was  supposed  to  pre- 
vent or  mitigate.  The  judgment  should  be  reversed  and 
judgment  directed  for  the  plaintiff  on  the  submission,  with 
costs  in  all  courts. 

Gray,  J.  I  vote  for  the  reversal  of  this  judgment.  The 
legislature  has  the  power  to  require  of  a  person,  before  he 
engages  in  the  work  of  a  plumber,  or  as  a  master,  or  employ- 
ing, plumber,  that  he  should  be  examined,  and  registered,  as 
to  his  competency.  It  was  so  held  in  People  ex  rel.  Necham- 
cus  v.  Warden  etc.  (144  N.  Y.  529),  and,  for  reasons  which 
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were  there  expressed,  such  legislation  seems  to  me  to  be  prop 
erly  within  the  exercise  of  the  legislative  prerogative,  as  a 
measure  in  the  interest  of  the  public  health.  But  I  am  clear 
in  my  opinion  that  the  legislature  cannot  prevent  an  associa- 
tion of  persons  in  a  partnership  from  carrying  on  the  plumb- 
ing business,  because  some  of  the  partners,  although  having 
nothing  to  do  with  the  plumbing  work,  or  its  supervision,  are 
not  registered  as  plumbers.  That  would  be  an  unjustifiable 
interference  with  fundamental  rights,  against  which  the  Con- 
stitution furnishes  a  guaranty.  The  question  turns,  as  I  think, 
upon  the  act  of  1900,  and  it  is  not,  when  reasonably  read, 
open  to  such  a  construction.  The  act  continued  to  require,  as 
did  the  original  act  of  1892,  examination  and  registration  as 
before ;  but,  only,  as  to  such  persons  who  were  plumbers,  or 
who  were  acting  as  employing,  or  as  master,  plumbers.  In 
the  present  case,  the  fact,  as  stipulated,  is  that  one  partner, 
exclusively,  attended  to  the  plumbing  part  of  the  firm  busi- 
ness and  that  the  other,  exclusively,  attended  to  the  book- 
keeping and  financial  part  of  it.  The  law  applied  to  the 
former ;  but  not  to  the  latter.  It  discloses  no  intent,  and 
none  should  be  presumed,  to  impair  the  common-law  right  of 
a  person  to  engage  in  a  lawful  business  pursuit.  He  may 
contribute  his  capital,  or  his  clerical  services,  to  the  business 
concern  and  become  a  partuer  and,  if  not  a  plumber,  nor  pro- 
posing to  act  as  a  master  plumber  in  the  undertaking  of  the 
concern,  the  act  has  no  reference  to  him.  I  think  the  law 
governing  the  case  should  be  construed  as  it  is  enacted  and 
defined  in  the  act  of  1900 ;  but  should  the  act  of  1896  be 
deemed  to  be,  nevertheless,  applicable  and  not  limited  in  its 
meaning  by  the  later  act,  then  I  agree  with  Judge  O'Brien 
that  it  was  not  a  valid  exercise  of  the  legislative  power. 

Bartlett,  Haight  and  Vann,  JJ.,  concur  with  O'Brien, 
J. ;  Cdllen,  Ch.  J.,  and  Werner,  J.,  concur  with  Gray,  J. 

Judgment  reversed,  etc. 


92  Matter  of  Cooksey.  [June, 

Statement  of  case.  [Yol.  182. 


In  the  Matter  of  the  Appraisal  under  the  Transfer  Tax  Act 
of  the  Estate  of  Linda  Dows  Cooksey,  Deceased. 

Alexander  £.  Orr  et  ah,  as  Executors  of  and  Trustees 
under  the  Will  of  David  Dows,  Sr.,  Deceased,  et  ah, 
Appellants ;  Otto  Kelsey,  as  Comptroller  of  the  State  of 
New  York,  Respondent. 

1.  Transfer  Tax— When  Imposed  upon  Property  Passing  under 
Power  of  Appointment.  Where  a  testator,  who  died  in  1890,  gave  his 
property  to  his  executors  in  trust,  divided  the  trust  estate  into  eight  separate 
trusts  and  directed  his  trustees  to  pay  to  his  daughter  the  income  from  one 
of  such  trusts  during  her  life,  the  principal  and  remainder  thereof,  upon  her 
death,  to  vest  in  her  children,  or  the  issue  of  such  children,  as  she  by  her 
"  last  will  and  testament  shall  designate  and  appoint  and  in  such  manner 
and  upon  such  terms  as  she  may  legally  impose,"  and  provided,  in  case 
she  should  die  intestate,  that  such  trust  fund  should  vest  absolutely  and 
at  once  in  her  children,  or  their  issue,  share  and  share  alike,  tr>  be  paid  to 
them  in  certain  proportions,  not  to  exceed  designated  amounts,  as  they 
should  arrive  at  designated  ages,  until  they  should  arrive  at  a  certain  age 
when  the  remainder  of  the  trust  fund,  with  all  accumulations  of  inter- 
est and  income,  should  be  divided  between  them,  except  that  such  chil- 
dren, or  their  issue,  should  each  of  them  receive  from  his  or  her  share  the 
entire  income  thereof  after  they  became  of  age  and  during  minority  such 
sum  or  sums,  not  to  exceed  a  certain  amouut  in  any  year,  as  his  or  her 
guardian  should  deem  sufficient  for  his  or  her  education  and  support,  the 
daughter's  children,  or  their  issue,  could  only  become  vested  with  the 
principal  or  remainder  of  such  trust  fund  in  case  of  the  death  of  the 
daughter,  intestate,  without  exercising  the  power  of  appointment,  so 
that,  when  she  did  exercise  such  power  in  her  last  will  and  testament, 
they  must  take  under  the  provisions  of  her  will  and  cannot  take  under  the 
will  of  their  grandfather,  and  the  transfer  is  liable  to  a  tax  under  sub- 
division 5  of  section  220  of  the  Tax  Law  (L.  1896,  ch.  908,  as  amd.  by  L. 
1897,  ch.  284). 

2.  When  Exercise  of  Power  of  Appointment  Is  Necessary,  It  Can. 
not  Be  Treated  as  a  Nullity  and  Thereby  Escape  Transfer  Tax. 
Especially  is  this  true  in  a  case  where  such  daughter  died,  leaving  a  last  will 
and  testament,  in  which  she  exercised  the  power  of  appointment,  provided 
for  in  the  will  of  her  father,  by  giving  that  part  of  her  father's  estate  held  in 
trust  for  her  benefit,  during  her  life,  to  her  children  or  their  issue,  share 
and  share  alike,  substantially  following  the  provisions  of  her  father's  will 
for  the  vesting  of  such  trust  fund  in  her  children  or  their  issue,  in  case 
she  should  die  intestate,  but  making  material  changes  in  the  manner  of 
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paying  over  the  remainder  to  the  children  by  fixing  definitely  the  amount 
to  be  paid  to  each  of  them  upon  arriving  at  designated  ages,  thereby 
leaving  no  discretion  in  the  trustees  as  to  the  amounts  to  be  paid,  and 
then  vesting  in  the  trustees,  instead  of  the  guardian  of  the  children,  the  dis- 
cretionary power  to  determine  how  much  shall  be  used  for  their  support 
and  education  during  minority;  there  was  a  necessity,  therefore,  for  exer- 
cising the  power  and  it  cannot  be  treated  as  a  nullity,  and  a  transfer  tax 
avoided. 
Matter  of  Cooksey,  100  App.  Div.  516,  affirmed. 

(Argued  April  18,  1905;  decided  June  6,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Jan- 
nary  17,  1905,  which  affirmed  an  order  of  the  New  York 
County  Surrogate's  Court  assessing  a  transfer  tax  upon  the 
property  passing  nnder  the  will  of  the  decedent,  by  virtue  of 
her  exercising  a  power  of  appointment  created  by  the  will  of 
David  Dows,  Sr.,  deceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Horace  K  Demmg  and  William  Underhitt  Moore  for 
appellants.  So  far  as  the  Dows  residuary  is  concerned,  there 
is  no  will  but  the  Dows  will.  (L.  1896,  ch.  547,  §  31 ;  Fow- 
ler's Real  Prop.  Law  [2d  ed.],  234 ;  2  Sugden  on  Powers 
[3d  Am.  ed.],  4-6 ;  Fearne  on  Contingent  Remainders 
[4th  Am.  ed.],  230 ;  Daw  v.  Martin,  4  T.  R.  65 ;  2  L.  Raym. 
1150;  Camjfastt  v.  Stokes,  142  N.  Y.  23.)  A  power  of 
appointment  in  its  very  nature  requires  as  an  essential  of  its 
exercise  that  it  should  revoke  an  estate  already  vested  and 
substitute  either  a  different  estate  or  a  different  recipient  or 
both.  Powers  of  appointment  originated  as  a  device  to 
accomplish  this  very  purpose.  (Sugden  on  Powers,  ch.  1, 
§  1 ;  Powell  on  Powers,  1 ;  Coke  on  Litt.  237a ;  Fowler's 
Real  Prop.  Law  [2d  ed.],  462.)  The  provision  in  Mrs.  Cook- 
sey's  will  formally  appointing  to  each  of  her  children  the  pre- 
cise interest  in  her  father's  property  that  he  had  already 
given  them  by  his  will  subject  to  her  power  to  appoint  other- 
wise if  she  saw  fit,  was  conclusive  evidence  of  her  deliberate 
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intention  not  to  disturb  her  father's  distribution  of  his  resid- 
nary  among  her  children  and  of  her  desire  to  emphasize  her 
satisfaction  witli  and  approval  of  the  disposition  of  his  prop- 
erty which  her  father  had  already  made.  (4  Kent's  Comm. 
[14th  ed.]  507 ;  2  Black.  Comm.  ch.  15,  p.  241 ;  Washb.  on 
Keal  Prop.  [6th  ed.]  §  2476 ;  Williams  on  Eeal  Prop.  181 ; 
1  Jarman  on  Wills  [6th  ed.],  75 ;  1  Powell  on  Devises,  414 ; 
Van  Kleech  v.  Dutch  Church,  20  Wend.  469.) 

George  M.  Judd  and  Edward  B.  Fallows  for  respondent. 
The  2d  paragraph  of  the  last  will  and  testament  of  Linda 
Dows  Cooksey  is  an  exercise  of  the  power  of  appointment 
conferred  upon  her  by  the  8th  paragraph 'of  the  last  will  and 
testament  of  David  Dows,  Sr.  Therefore,  the  appointees 
named  in  said  will  of  the  donee  of  the  power  take  their 
respective  shares  thereunder  and  not  under  the  will  of  the 
creator  of  the  power.  (1 R.  S.  732,  §  74 ;  Matter  of  Moehring, 
154  N.  T.  423  ;  Farwell  on  Powers  [2d  ed.],  275  ;  2  Sngden 
on  Powers,  294  ;  Matter  of  Stewart,  131  N.  Y.  274  ;  Matter 
of  Vanderbilt,  50  App.  Div.  246;  163  N.  Y.  597;  Matter 
of  Dows,  167  N.  Y.  231 ;  Matter  of  Delano,  176  K  Y.  486.) 
The  taxation  of  a  transfer  of  property,  passing  under  and  by 
virtue  of  the  exercise  of  a  power  of  appointment,  under  the 
provisions  contained  in  subdivision  5  of  section  220  of  the 
Tax  Law  (L.  1896.  ch.  908),  as  added  by  chapter  284  of  the 
Laws  of  1897,  has  been  repeatedly  sustained  by  the  courts* 
{Matter  of  Vanderbilt,  163  N.  Y.  597 ;  50  App.  Div.  246 ; 
Matter  of  Potter,  51  App.  Div.  212;  Matter  of  Seaver,  63 
App.  Div.  283  ;  Matter  of  Walworth,  66  App.  Div.  171 ; 
Matter  of  Rogers,  71  App.  Div.  461.)  The  contention  that 
for  the  purpose  of  the  imposition  of  a  transfer  tax  and  within 
the  meaning  of  6aid  subdivision  5  of  section  220  of  the  Tax 
Law,  the  property  over  which  Linda  Dows  Cooksey  by  will 
exercised  the  power  of  appointment  was  transferred  not  by 
and  under  the  will  of  Linda  Dows  Cooksey,  but  by  the  will 
of  David  Dows,  Sr.,  is  not  sound  nor  tenable.  {Matter  of 
Dows,  167  N.  Y.  231 ;  Matter  of  MilUr,  110  N.  Y.  216.) 
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Haight,  J.  David  Dows,  Sr.,  died  in  the  year  1890,  leaving 
a  last  will  and  testament,  which  has  been  duly  proved  and 
admitted  to  probate  by  the  surrogate  of  the  county  of  New 
York.  Under  the  provisions  of  the  will,  after  making  cer- 
tain specific  bequests,  he  gives  and  devises  all  the  rest,  residue 
and  remainder  of  his  estate  to  his  executors  in  trust,  author- 
izing them  to  sell,  convey  and  invest,  to  collect  and  reinvest 
such  estate  and  to  receive  the  rents,  income  and  profits  there- 
from. He  then  divides  the  trust  estate  into  eight  separate 
individual  trusts,  and  from  such  rents,  profits  and  income  he 
directs  his  trustees  to  pay  over  to  his  daughter,  Linda  Dows, 
afterwards  Linda  Dows  Cooksey,  the  income  from  one-eighth 
part  of  such  trust  estate  during  her  life,  and  then  after  her 
decease  he  provides  that  all  of  such  remainder  shall  vest  in 
the  children  of  such  Mary  Dows  Cooksey  or  the  issue  of  such 
children  as  she  by  her  "  last  will  and  testament  shall  desig- 
nate and  appoint  and  in  such  manner  and  upon  such 
terms  as  he  or  she  may  legally  impose;  but  in  case  such 
person  dies  intestate  then  said  one-eighth  part  of  my  said 
residuary~estate  which  had  been  held  in  trust  as  aforesaid 
for  and  during  the  lifetime  of  such  person  shall  there- 
upon vest  absolutely  and  at  once  in  his  or  her  children  him 
or  her  surviving,  share  and  share  alike,  and  the  issue  of  his  or 
her  deceased  children  (such  dssue  to  take,  share  and  share 
alike,  the  portion  which  would  have  been  received  by  their 
parent  by  the  terms  hereof  if  living),  to  be  paid  to  them  in 
the  proportions  following,  to  wit,  as  each  attains  the  age  of 
twenty -one  years  there  shall  be  paid  to  him  or  her  a  sum  not 
to  exceed  fifty  thousand  dollars ;  as  each  attains  the  age  of 
twenty-five  years  a  "further  sum  not  to  exceed  one  hundred 
thousand  dollars ;  as  each  attains  the  age  of  thirty  years  the 
remainder,  if  any,  of  the  share  of  said  one-eighth  part  of  my 
residuary  estate  with  all  accumulations  of  interest,  income  and 
profits  to  which  he  or  she  may  be  entitled,  excepting,  how- 
ever, that  said  children  and  said  issue  of  deceased  children 
shall  each  of  them  receive  from  his  or  her  respective  share  of 
said  one-eighth   part  of  my  said  residuary  estate  which  is 
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herein  provided  shall  vest  in  said  child  or  said  issue  of  a 
deceased  child  the  entire  income  from  and  after  he  or  she 
shall  have  attained  the  age  of  twenty-one  years  and  during 
the  minority  such  sum  or  sums  not  to  exceed  live  thousand 
dollars  in  any  one  year,  as  in  the  judgment  and  discretion  of 
his  or  her  guardian  may  seem  right  and  proper  for  the  main- 
tenance, education  and  support  of  such  child  or  said  issue  of 
a  deceased  child." 

Linda  Dows  Cooksey  died  in  the  city  of  New  York  on  the 
7th  day  of  March,  1903,  leaving  a  last  will  and  testament 
which  has  been  duly  proved  and  admitted  to  probate,  in 
which  she  exercised  the  power  of  appointment  provided  for 
by  the  will  of  her  father,  by  giving  and  devising  the  one- 
eighth  share  of  the  residuary  estate  of  her  father  held  in 
trust  for  her  benefit  during  life  to  herjhen_  living_  children 
and  the  issue  of  any  such  child  as  should  be  deceased,  share 
and  share  alike,  the  issiie  of  a  deceased  child  to  take  their 
parents'  portion,  substantially  following  the  provision  made  in 
the  will  of  her  father  for  the  vesting  of  such  estate  in  her 
children  in  case  she  should  die  intestate  and  without  exercis- 
ing the  power  of  appointment;  but  as  to  the  time  payments 
should  be  made  to  them  she  provides  that  upon  each  child 
attaining  the  age  of  twenty-one  years  there  shall  be  paid 
to  him  or  her  the  sum  of  fifty  thousand  dollars,  and  upon 
arriving  at  the  age  of  twenty-five  years  the  further  sum  of 
one  hundred  thousand  dollars,  and  upon  attaining  the  age  of 
thirty  years  the  remainder,  if  any ;  thus  depriving  the  trus- 
tees of  the  right  to  exercise  any  discretionary  power  as  to 
the  amount  of  such  payments ;  and  by  another  provision  relat- 
ing to  the  determination  of  the  amount  that  shall  be  used  for 
the  support  and  maintenance  of  her  children  during  their 
minority  she  gives  the  same  to  the  trustees  under  her  will 
instead  of  to  the  guardian  of  the  children,  who  was  the  person 
authorized  to  exercise  such  discretion  under  the  will  of  her 
father. 

Under  the  Real  Property  Law  a  power  "  is  an  authority  to 
do  an  act  in  relation  to  real  property,  or  to  the  creation  or 
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revocation  of  an  estate  therein,  or  a  charge  thereon,  which 
the  owner,  granting  or  reserving  the  power,  might  himself 
lawfully  perform."  (Laws  of  1896,  ch.  547,  §  111.)  This 
provision  applies  also  to  powers  concerning  personal  prop- 
erty. {Matter  of  Moehring,  154  N.  Y.  423.)  Under  the 
will  of  David  Dows,  Sr.,  the  power  of  appointment  given  to 
his  daughter,  Mrs.  Cooksey,  was  limited  to  her  children  and 
the  issue  of  any  of  her  deceased  children,  so  that  it  became  a 
special  power  in  trust  under  section  115  of  the  Keal  Property 
Law. 

Section  220,  subdivision  5,  of  the  Tax  Law  (Ch.  908  of  the 
Laws  of  1896,  as  amended  by  ch.  284  of  the  Laws  of  1897) 
provides  as  follows:  "Whenever  any  person  or  corpora- 
tion shall  exercise  a  power  of  appointment  derived  from 
any  disposition  of  property  made  either  before  or  after 
the  passage  of  this  act,  such  appointment  when  made  shall 
be  deemed  a  transfer  taxable  under  the  provisions  of  this  act 
in  the  same  manner  as  though  the  property  to  which  such 
appointment  relates  belonged  absolutely  to  the  donee  of  such 
power  and  had  been  bequeathed  or  devised  by  such  donee  by 
will." 

So  that,  under  the  provisions  of  this  statute,  when  Mrs. 
Cooksey  exercised  the  power  of  appointment  under  the  will 
of  her  father  we  must,  for  the  purposes  of  the  transfer  tax, 
deem  the  property  transferred  under  the  power,  to  which 
the  appointment  relates,  as  having  belonged  absolutely  to 
her  and  bequeathed  or  devised  by  her  under  her  will. 
Under  the  will  of  David  Dows,  Sr.,  the  residuary  estate, 
as  we  have  seen,  was  vested  in  his  executors,  as  trustees, 
and  so  remained  vested  until  the  death  of  the  life  tenant, 
at  which  time  he  provided  that  the  same  should  at  once 
vest  absolutely  in  such  of  the  children  or  the  issue  of  such 
children  of  the  life  tenant  as  he  or  she,  by  his  or  her  last 
will  and  testament,  should  designate  and  appoint.  It  was  only 
in  case  of  the  failure  of  a  life  tenant  to  appoint,  by  dying 
intestate,  that  he  vested  the  remainder  in  the  children  of  such 
life  tenant.  The  specifically  vesting  of  the  estate  in  the 
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executors  during  the  continuance  of  the  trust,  and  then  upon 
the  death  of  the  life  tenant  vesting  it  in  such  children  as  the 
life  tenant  appoints,  and  then  in  the  absence  of  the  exercise 
of  the  power  of  appointment  the  vesting  of  the  estate  in  the 
children  surviving  wo  think  indicates  a  purpose  on  the  part 
of  the  testator  to  include  all  of  such  children,  whether  in 
being  at  the  time  of  his  death  or  after  born.  Under  the  pro- 
visions of  this  will  the  children  can  become  vested  with  the 
remainder  only  in  case  of  the  death  of  Mrs.  Cooksey  intes- 
tate, without  exercising  the  power  of  appointment.  In  other 
words,  if  she  did  exercise  the  power  of  appointment  in  her 
last  will  and  testament  they  must  take  under  the  provisions 
of  that  will  and  cfennot  take  under  the  will  of  their  grand- 
father, and  in  proving  their  title  to  such  estate  they  would 
have  to  produce  and  put  in  evidence  the  will  of  their  mother 
showing  the  exercise  by  her  of  the  power. 

Again,  as  we  have  seen,  under  the  will  of  Mrs.  Cooksey,  in 
exercising  the  power  of  appointment  she  made  material 
changes  with  reference  to  paying  over  the  remainder  to  her 
children  from  that  incorporated  in  the  will  of  her  father. 
While  each  of  her  children  may  ultimately  receive  the  6ame 
amount,  yet  she,  by  her  will,  fixes  definitely  the  amounts 
that  shall  be  paid  to  each  of  her  children  upon  their  arriving 
at  the  ages  of  twenty-one  and  twenty-five  years,  leaving  no 
discretion  in  the  trustees  as  to  the  amounts  that  shall  be  paid 
over  to  them,  and  then  vests  in  the  trustees  the  discretionary 
power  to  determine  how  much  shall  be  used  for  the  support 
and  education  of  the  children  during  their  minority.  It 
appears  to  us,  therefore,  that  there  was  a  necessity  for  exer- 
cising the  power,  that  it  cannot  be  treated  as  a  nullity,  and 
that,  therefore,  the  transfer  tax  under  the  statute  was  prop- 
erly assessed. 

In  Matter  of  Dows  (167  N.  Y.  227)  we  had  under  con- 
sideration the  same  provisions  of  the  will  of  David  Dows,  Sr. 
that  we  have  in  this  case.     In  that  case  David  Dows,  Jr.? 
had  died  leaving  a  last  will  and  testament,  by  which  he  had 
exercised  a  power  of  appointment  given  him  by  the  will  of 
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his  father,  in  favor  of  his  three  sons.  To  each  of  his  sons  he 
gave  the  income  of  three  undivided  forty-eighths  until  his 
son  Robert  attained  the  age  of  twenty-one  years  or  sooner 
died ;  of  four  forty-eighths  until  Robert  attained  twenty-five 
years  or  sooner  died,  and  nine  forty-eighths  until  Robert 
attained  the  age  of  thirty  years  or  sooner  died ;  thus  each 
6on  was  given  the  income  of  sixteen  forty-eighths  or  one-third 
of  the  property.  Upon  Robert  arriving  at  the  age  of 
thirty  years  or  in  case  of  his  sooner  death,  the  life  estates  ter- 
minated and  the  principal  was  given  to  the  sons  in  such  man- 
ner that  each  received  one-third  of  the  property  absolutely. 
In  that  case  the  power  of  appointment  differed  from  that  of 
the  provision  made  by  the  will  of  David  Dows,  Sr.,  as  to  the 
manner  of  payment  only  ;  each  of  the  grandchildren  received 
an  equal  amount  and  yet  we  held  that  the  power  was  properly 
exercised  and  that  the  transfer  tax  was  correctly  assessed. 

The  order  should  be  affirmed,  with  costs. 

Cullen,  Ch.  J.,  O'Brien,  Bartlett,  Vann  and  Werner, 
JJ.,  concur ;  Gray,  J.,  absent. 

Order  affirmed. 


The  City  of  Rochester,  Appellant,  v.  Rochester  Railway 
Company,  Respondent. 

1.  Street  Surface  Railroads — Legislative  Direction  as  to 
Pavement  of  Streets  an  Exercise  of  Taxing  Power.  That  pro- 
vision of  the  General  Railroad  Law  (L.  1890,  ch.  565,  §  98)  requiring  street 
surface  railroad  companies  to  pay  the  cost  of  paving  between  their  tracks 
is  an  exercise  of  the  taxing  power  of  the  legislature. 

2.  Construction  of  Statutes  Exempting  from  Taxation.  Exemp- 
tions from  taxation  will  not  be  sustained  unless  the  intent  of  the  legis- 
lature is  clearly  apparent;  and  in  cases  of  doubt  the  rule  "that  courts  are 
astute  to  seize  upon  evidence  tending  to  show  that  either  such  exemp- 
tions were  not  originally  intended  or  that  they  have  become  inoperative," 
is  applicable. 

3.  Municipality,  in  Consenting  to  Construction  of  Road,  Cannot 
Grant  Away  or  Limit  the  Taxing  or  Police  Powers  of  the  Legis- 
lature. The  Railroad  Law  of  1850  (Ch.  140)  required  the  consent  of 
a  municipality  to  the  construction  of  a  surface  railroad  through  its 
streets.    Whatever  may  have  been  the  effect  of  conditions  attached  to 
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such  consent  by  the  municipality,  it  had  no  power  to  contract  away  or 
limit  the  taxing  or  police  powers  of  the  legislature.  A  consent,  however, 
notwithstanding  unauthorized  conditions,  became  effective  and  conferred 
a  valid  franchise. 

4.  Construction  of  Chapter  84,  Laws  of  1869,  Exempting  a  Rail- 
road  Company  from  the  Expense  of  New  Pavements  in  the  City  of 
Rochester.  The  immunity  from  contribution  to  the  expense  of  new 
pavements  in  the  city  of  Rochester,  conferred  by  chapter  84  of  the  Laws 
of  1869  upon  the  Rochester  City  and  Brighton  Railroad  Company,  a  street 
surface  railroad  incorporated  in  1868  under  the  Railroad  Law  of  1850, 
which,  by  purchase  at  foreclosure  sale,  had  acquired  the  franchises  of  a  prior 
company  organized  under  the  same  act,  and  which  had  constructed  the 
road,  was  not  a  contract  right  of  which  the  company  could  not  be  deprived 
by  subsequent  legislation.  The  fact  that  the  conditions  attached  to  the 
original  consent  were  modified  by  the  city,  they  being  deemed  too  oner- 
ous for  the  company,  by  an  ordinance  passed  prior  to  the  act,  which 
exempted  it  from  the  expense  of  new  pavements  for  five  years,  and  also 
provided  that  the  fare  for  children  between  twelve  and  five  years  should 
be  reduced,  and  that  both  parties  united  in  submitting  it  to  the  legislature 
which  enacted  the  law  in  question,  except  as  to  the  five-year  limitation,  and 
that  after  its  passage  the  company  extended  its  lines  into  other  streets,  as 
permitted  by  the  statute,  does  not  render  it  an  irrevocable  agreement  by 
the  state  to  exempt  the  company  from  such  expense  as  to  those  streets. 
The  statute  did  not  recite  that  application  was  made  to  the  legislature 
by  either  party  for  the  adoption  of  any  contract  between  the  city  and 
the  company.  It  did  not  ratify  or  assume  to  ratify  any  contract.  It  did 
not  grant  a  franchise,  since  that  had  already  been  acquired.  It  did  not 
amend  or  assume  to  amend  the  charter  of  the  company,  and  if  it  had,  the 
charter  would  have  been  subject  to  repeal.  No  acceptance  by  the  rail- 
road company  was  requisite,  and,  therefore,  the  fact  that  it  continued  to 
operate  its  road  and  to  construct  lines  in  other  streets,  in  alleged  reliance 
upon  perpetual  exemption  as  to  such  streets,  cannot  be  regarded  as  fur- 
nishing a  consideration  therefor.  The  statute  did  give  an  exemption,  but 
being  without  a  consideration,  a  mere  gratuity  or  privilege  was  conferred 
which  was  revocable  at  the  pleasure  of  the  legislature.  When,  therefore, 
by  section  9  of  chapter  252  of  the  Laws  of  1884,  the  provisions  of  which 
were  re-enacted  in  the  General  Railroad  Lfiw  (L.  1890,  ch.  565.  §  98),  the 
cost  of  repavement  as  specified  was  imposed  upon  all  street  surface  rail- 
roads operating  in  cities,  a  contention  by  the  lessee  of  such  railroad  com- 
pany that  it  did  not  apply  to  streets  in  which  the  lessor  had  constructed 
and  operated  its  lines  before  its  enactment,  and  that  as  to  these  a  contract 
of  exemption  existed,  the  obligation  of  which  could  not  be  impaired  by 
subsequent  legislation,  is  untenable. 

5.  The  Right  to  Exemption  from  Taxation  Is  Personal  Unless 
the  Contrary  Clearly  Appears  and  Does  Not  Pabs  to  the  Lessee. 
Assuming,  however,  that  the  statute  constituted  a  contract,  exemptions 


1905.]     City  of  Rochester  v.  Rochester  Railway  Co.    101 

N.  Y.  Rep.]  Statement  of  case. 

from  taxation  or  from  the  exercise  of  the  police  power  are  to  be  construed 
strictusimi  juris;  they  arc  against  common  right  and  must  be  held  to  be 
personal  and  limited  to  the  grantee  unless  a  contrary  intention  clearly 
appears.  The  right  to  exemption,  therefore,  did  not  pass  to  the  lessee, 
the  language  being  personal  and  not  attached  to  the  property,  the  statute 
enacting  that  "said  company,"  not  "said  company,  its  successors  and 
assigns/'  shall  not  be  required  to  bear  any  part  of  the  expense  of  repay- 
ing the  streets. 

City  of  Rochester  v.  Rochester  By.  Co.,  98  App.  Div.  521,  reversed. 

(Argued  April  18,  1905;  decided  June  6,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  6,  1904,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint  by  the  court  at 
a  Trial  Term  without  a  jury. 

This  action  is  brought  to  recover  of  the  defendant  the 
expense  of  paving  between  the  tracks,  the  rails  of  the  tracks 
and  two  feet  outside  of  the  tracks  of  the  defendant's  railway, 
on  North  St.  Paul  street  and  Park  avenue  in  the  city  of 
Rochester. 

The  findings  of  fact  were  stipulated  by  the  parties.  On  or 
about  May  31st,  1862,  the  Kochester  City  &  Brighton  Rail- 
road Company  was  incorporated  under  the  provisions  of  the 
Cxeneral  Railroad  Act  of  1850  (L.  1850,  chap.  140).  The  route 
described  in  its  articles  of  association  is  identical  with  certain 
of  the  routes  described  in  the  articles  of  association  of  the 
defendant.  In  June,  1862,  the  common  council  of  the  city 
of  Rochester,  by  resolution,  consented  to  the  construction  of 
a  street  surface  railroad  upon  the  routes  designated  and  one 
of  the  conditions  of  the  grant,  (section  2),  was  that  the  grantee 
should  improve  with  suitable  materials  as  required  by  the 
common  council  of  the  city,  and  in  a  proper  manner,  between 
its  tracks,  the  rails  of  its  tracks  and  for  two  feet  four  inches 
outside  thereof,  and  should  keep  the  surface  of  the  street 
inside  the  rails  and  for  two  feet  four  inches  outside  thereof  in 
good  repair.  The  railroad  company  was  authorized  in  the 
resolution  to  collect  from  every  person  for  riding  any  distance 
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upon  said  road  a  sum  not  exceeding  five  cents,  except  children 
under  five  years  of  age,  who  were  to  ride  free. 

In  October,  1862,  the  railroad  company  mortgaged  its 
rights,  privileges,  property  and  franchises.  This  mortgage 
was  duly  foreclosed  and  at  the  foreclosure  6ale  the  rights, 
privileges,  property  and  franchises  were  purchased  by  Chaun- 
cey  B.  Woodworth ;  who,  on  or  about  March  5th,  1868,  asso- 
ciated with  himself  as  such  purchaser  certain  persons  and  duly 
incorporated  a  company  by  the  name  of  the  Rochester  City  & 
Brighton  Railroad  Company  to  continue  ninety-nine  years, 
for  the  purpose  of  operating  the  railroad  theretofore  operated 
by  its  predecessor  corporation,  the  Rochester  City  &  Brighton 
Railroad  Company.  Immediately  after  the  incorporation,  the 
company  petitioned  the  common  council,  protesting  against 
the  onerous  conditions  of  the  resolution  of  .1862,  and  setting 
forth  the  inability  of  the  new  corporation  to  proceed  with  the 
operation  of  the  railroad  subject  to  such  conditions  and  the 
fact  that  the  road  had  never  paid,  owing  to  the  existence  of 
such  conditions.  Thereafter  the  common  council  in  January, 
1869,  duly  amended  section  two  of  the  ordinance  of  1862,  so 
as  to  read  as  follows :  "  The  track  of  said  railroad  shall  be 
laid  so  as  to  permit  the  free  passage  of  vehicles  and  carriages 
over  the  same,  and  the  rails  shall  be  laid  even  with  the  sur- 
face of  the  streets  and  shall  conform  to  the  grades  thereof  as 
now  established,  or  as  they  shall  from  time  to  time  be  estab- 
lished, or  altered.  Said  company  shall,  as  soon  after  the 
adoption  of  this  ordinance  as  the  condition  of  the  streets 
through  which  their  track  is  laid  will  permit,  put  the  surface 
of  said  streets  inside  the  rails  and  for  one  foot  outside  thereof, 
in  good  and  thorough  repair,  under  the  direction  of  the  com- 
mittee on  streets  and  bridges  of  the  common  council,  and 
shall  thereafter  keep  said  streets  in  good  repair  inside  its 
tracks  or  between  the  rails  of  their  tracks,  only  during  the 
term  of  five  years,  and  whenever  it  becomes  necessary  to 
improve,  by  ordinance  or  otherwise,  any  of  the  streets  through 
wjiich  their  track  is  laid,  with  a  new  or  permanent  improve- 
ment, said  company  shall  not  be  required  to  make  any  part 
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or  portion  thereof,  nor  bear  any  part  or  portion  of  the  expense 
of  making  the  same,  during  the  term  of  five  years  from  the 
adoption  of  this  ordinance." 

Shortly  after  the  adoption  of  this  resolution  the  Rochester 
City  &  Brighton  Railroad  Company  submitted  to  the  city 
authorities  a  proposed  act  of  the  legislature;  whereupon  the 
common  council  adopted  the  following  resolution :  "  Resolved, 
That  the  clerk  of  this  board  be  authorized  to  transmit  a  copy 
of  the  bill  relating  to  street  railroads  presented  by  the  mayor 
to  this  board,  to  the  legislature,  requesting  said  body  to  legal- 
ize the  action  of  the  common  council  by  the  passage  of  said 
bill."  On  or  about  the  12th  day  of  February,  1869,  the  act 
was  passed  by  the  legislature  and  is  entitled,  "  An  Act  for  the 
relief  of  i  The  Rochester  City  &  Brighton  Railroad  Comany,' " 
and  is  known  and  designated  as  chapter  34  of  the  Laws  of 
1869.  Its  provisions,  so  far  as  material,  are  these :  "  Section 
1.  The  Rochester  City  &  Brighton  Railroad  Company  is 
hereby  authorized  and  empowered  to  maintain  and  operate  a 
railroad  in  alt  of  the  streets  of  the  city  of  Rochester  in  which 
it  has  a  track  now  laid,  and  with  the  permission  of  the  com- 
mon council  of  said  city,  in  such  other  streets  in  said  city  as 
it  shall  elect  to  use  for  that  purpose ;    *     *     * 

"  Section  2.  Said  company,  by  and  with  the  consent  of  the 
common  council  of  6aid  city,  may  at  any  time  hereafter,  abandon 
the  use  of  any  street  now  used,  or  which  may  hereafter  be 
used  by  it  for  the  operation  of  its  road,     *     *     * 

"  Section  4.  Said  company  may,  and  is  hereby  authorized  to 
charge,  collect  and  receive  from  each  and  every  passenger  for 
riding  any  distance  upon  its  said  road,  towards  or  from  the 
intersection  of  Buffalo  street  with  State  and  Exchange  streets, 
in  said  city,  the  sum  of  five  cents,  except  that  children  under 
twelve  years  of  age  shall  only  be  required  to  pay  three  cents 
fare,  and  children  under  five  years  of  age,  accompanied  by 
parents  or  other  persons  having  them  in  charge,  shall  ride 
free. 

"  Section  5.  Said  company  shall  put,  keep  and  maintain  the 
surface  of  tlie  streets  inside  the  rails  of  its  track,  in  good  and 
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thorough  repair,  under  the  direction  of  the  committee  on 
streets  and  bridges  of  the  common  council  of  said  city  of 
Rochester ;  but  whenever  any  of  said  streets  are  by  ordinance 
or  othewise  permanently  improved,  said  company  shall  not  be 
required  to  make  any  part  or  portion  of  such  improvement, 
or  bear  any  part  of  the  expense  thereof,  but  it  shall  make  its 
rails  in  such  street  or  streets  conform  to  the  grade  thereof." 

Thereafter,  the  Rochester  City  &  Brighton  Railroad  Com- 
pany continued  to  maintain  and  operate  its  street  surface 
railroad  and,  with  the  consent  of  the  common  council,  extended 
its  railroad  into  many  other  streets  and  parts  of  streets  in  the 
city  of  Rochester,  incurring  thereby  large  expense  and  expend- 
ing large  sums  of  money  therefor,  the  exact  amount  of  which 
does  not  appear.  The  company  kept  in  repair  the  pavement 
as  required ;  but  whenever  a  street  was  improved  by  a  new 
pavement  it  was  not  called  upon  by  the  authorities  of  the 
city  of  Rochester  to  make,  or  to  pay  for,  any  part  of  such 
improvement.  On  the  18th  of  May,  1880,  the  common 
council  of  the  city  of  Rochester  re-enacted  the  ordinance  of 
1862,  as  amended  in  1869.  ^ 

On  the  21st  of  January,  1890,  the  Rochester  City  & 
Brighton  Railroad  Company  petitioned  the  common  council 
for  permission  to  change  its  motive  power  from  horses  to  the 
overhead  system  of  electricity,  commonly  known  as  the 
"trolley  system."  The  prayer  of  the  petition  was  duly 
granted  by  resolution  of  the  common  council.  The  material 
to  be  used  and  the  manner  of  construction  and  maintenance 
were  particularly  6et  forth  in  the  resolutions,  and  it  was 
further  provided  that,  before  the  grant  and  consent  should 
become  operative,  the  said  company  should  deliver  a  written 
agreement  with  the  city  to  comply  with  each  and  all  of  the 
provisions  contained  in  the  resolutions  and  to  well  and  truly, 
at  all  times,  comply  with  all  ordinances  and  resolutions  of 
the  common  council  of  said  city  not  in  conflict  therewith, . 
which  had  been  at  any  time  before,  or  which  might  at  any 
time  thereafter  be,  passed,  relating  to  the  rate  of  speed,  etc., 
and  to  the  general  repairs  of  the  streets  within  and  for  two 
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feet  outside  of  and  adjoining  said  company's  track  or  tracks. 
In  accordance  with  and  pursuant  to  said  resolutions  the 
Rochester  City  <fe  Brighton  Railroad  Company,  oh  the  25th 
of  February,  1890,  made  and  entered  into  the  proposed 
contract  in  writing,  by  which  the  company  accepted  the 
conditions  imposed. 

On  the  25th  of  February,  1890,  the  Rochester  City  & 
Brighton  Railroad  Company  duly  executed,  and  delivered  to 
the  defendant,  a  lease  of  all  its  property,  franchises,  rights  and 
privileges  of  every  kind  and  description,  for  the  unexpired 
term  of  its  charter.  Thereafter,  in  the  year  1890,  the  defend- 
ant applied  to  the  board  of  railroad  commissioners  of  the 
state  of  New  York  for  permission  to  change  the  motive 
power  of  the  railroad  so  acquired  by  it,  and  the  board  duly 
granted  such  permission.  The  defendant,  at  great  expense, 
proceeded  to,  and  did,  reconstruct  the  entire  railroad  and 
equipped  the  same  with  electrical  appliances.  The  defend- 
ant, in  acquiring  the  capital  stock  of  the  Rochester  City  & 
Brighton  Railroad  Company,  in  the  conversion  of  said  rail- 
road from  a  horse  railroad  to  an  electrical  railroad  and  in  the 
reconstruction  and  re-equipment  thereof,  had,  prior  to  the 
commencement  of  this  action,  expended  upwards  of  four 
millions  of  dollars  and  such  expenditure  was  made  by  the 
defendant  in  reliance  upon  the  provisions  of  said  act  of  1869, 
and  in  reliance  upon  6aid  contract  of  February  25th,  1890. 

The  Rochester  City  &  Brighton  Railroad  Company  duly 
complied  with  and  performed  all  the  conditions  of  the  said 
contracts  by  it  agreed  to  be  performed,  and,  since  the  making 
of  said  lease,  the  defendant  has  duly  complied  with  and  per- 
formed all  the  conditions  and  obligations  of  said  contracts  on 
its  part  to  be  performed.  Since  the  passage  of  the  act  of 
1869  and  up  to  March  16th,  1897,  neither  the  Rochester  City 
&  Brighton  Railroad  Company,  nor  the  defendant,  has  ever 
been  assessed  for,  or  required  to  pay,  any  portion  of  the 
expense  of  a  new  or  permanent  improvement  of  any  portion 
of  any  street,  avenue  or  highway  in  which  the  Rochester  City 
&  Brighton  Railroad  Company  obtained  its  franchise  and  con- 
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structed  its  road  prior  to  the  6th  day  of  May,  1884.  After  the 
passage  of  chapter  252  of  the  Laws  of  1884,  the  Rochester  City 
&  Brighton  Railroad  Company  obtained  from  the  municipal 
authorities  of  the  city  of  Rochester  various  consents  to  extend 
its  tracks  and  railroads  into  various  streets  of  the  city  upon 
the  condition  provided  for  in  chapter  252  of  the  Laws  of 
1884,  as  follows:  "  Upon  the  express  condition  that  the  pro- 
visions of  Chapter  252  of  the  Laws  of  1884  pertinent  t/iereto 
shall  be  complied  with."  Since  the  lease,  the  defendant  has 
applied  to  the  municipal  authorities  of  the  city  for  consents  to 
extend  its  railroad  into  various  streets  of  the  city,  named  in 
its  articles  of  association,  or  in  certificates  of  extension  filed 
by  it,  and  the  municipal  authorities  have  granted  such  right 
or  franchise  to  make  such  extension  since  the  passage  of  the 
General  Railroad  Act,  known  as  the  Railroad  Law,  and  such 
consents  had  annexed  the  condition  required  by  the  provisions 
of  the  General  Railroad  Act,  as  follows :  "That  the  foregoing 
consent  is  given  upon  the  following  conditions  expressly, 
to  wit :  that  the  provisions  of  Article  IV  of  the  Railroad  Law 
pertinent  thereto  shall  be  complied  with."  Both  the  Roches- 
ter City  &  Brighton  Railroad  Company  and  the  defendant 
acted  upon  such  consents  and  built  the  extensions  into  such 
various  streets  under  such  consents. 

In  December,  1894,  the  defendant  presented  to  the  com- 
mon council  a  petition,  stating  that  the  location  of  the  tracks 
of  the  Rochester  City  &  Brighton  Railroad  Company  and 
other  railroad  companies,  to  the  rights  of  which  the  defend- 
ant had  succeeded,  and  the  tracks  of  the  railroad  of  the 
defendant  as  laid  had  not  been  fixed  with  due  and  proper 
formality,  although  resolutions  from  time  to  time  granting 
the  right  had  been  passed  by  the  common  council  and  the 
consents  of  property  owners  had  been  obtained,  and  that,  as 
the  defendant  had  substantially  completed  its  system  of  oper- 
ating its  cars  with  electric  motive  power,  it  seemed  right  and 
proper  that  a  formal  resolution  of  the  common  council  should 
be  passed,  ratifying  and  approving  of  the  location  of  its 
tracks,  poles,  wires  and  appurtenances,  as  then  at  present 
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located  and  constructed.  Thereupon,  the  common  council 
passed  an  ordinance,  containing  the  conditions  upon  which 
the  city  would  grant  the  prayer  of  the  petition  and  directing 
the  city  attorney  to  prepare  a  contract  in  accordance  there- 
with. The  contract  was  so  made  and  executed  by  and  on 
behalf  of  the  city  and  the  defendant  on  the  31st  of  Decem- 
ber, 1894.  The  conditions  imposed,  including  the  consideration 
moving  to  the  city,  so  far  as  material,  were  as  follows : 

"  Resolved,  That  the  location  of  the  railroad  and  tracks  of 
the  said  Rochester  Railway  Company,  as  now  operated  and 
used  by  the  said  company  in  the  streets,  avenues  and  high- 
ways hereinafter  specifically  described,  is  hereby  ratified  and 
approved,     .     .     .     upon  the  following  conditions : 

"  First — That  the  provisions  of  Article  Four  of  the  Railway 
Law  of  the  State  of  New  York,  being  an  act  in  relation  to 
railroads  constituting  Chapter  39  of  the  General  Laws  of  the 
State  of  New  York,  be  complied  with. 

"Second — In  order  to  increase  the  efficiency  of  the  police 
system  of  said  city,  .  .  .  that  the  said  company,  its  suc- 
cessors and  assigns,  furnish  transportation  ...  to  not 
more  than  two  policemen  at  a  time  upon  each  of  the  cars  of 
said  company,  .  .  .  and  .  .  .  shall  issue  to  the  active 
detectives  of  the  police  force,  to  the  number  of  not  more  than 
nine,  tickets     ...     on  the  cars  of  the  company     .     .     . 

"Third —  .  .  .  that  said  company  shall  furnish  like 
transportation  for  the  same  consideration  hereinbefore 
expressed  to  not  more  than  two  firemen  at  a  time  upon  each 
of  the  cars  of  said  compauy,     .     .     . 

"Fourth  —  That  all  the  provisions  of  any  agreement 
between  the  City  of  Rochester  and  any  street  railroad  com- 
pany, and  all  ordinances,  resolutions,  grants  and  consents 
heretofore  passed  by  said  city,  with  reference  to  the  construc- 
tion, maintenance  or  operation  of  street  railroads  within  said 
city  shall  remain  in  full  and  binding  force ;  and  these  resolu- 
tions shall  not  be  construed  as  extending  or  affecting  the 
franchise  of  any  such  company,  or  the  time  of  the  expiration 
of  any  such  franchise,  or  the  moneys  required  to  be  paid  to 
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said  city  by  such  company,  or  as  repealing,  modifying  or 
changing  in  any  respect  the  terms  or  provisions  of  any  agree- 
ment previously  entered  into  between  said  city  and  any  street 
railroad  company." 

Thereafter,  and  from  March  16th,  1897,  the  plaintiff  claimed 
that  the  defendant  was  liable  to  pay  for  all  paving,  when  a 
street  was  improved  with  a  new  pavement  between  its  tracks, 
the  rails  of  its  tracks  and  two  feet  outside.  The  legislature, 
on  the  26th  of  April,  1901,  passed  chapter  562  of  the  laws 
of  that  year ;  entitled  "  An  Act  to  authorize  and  empower  the 
City  of  Rochester  to  enter  into  a  contract  with  the  Rochester 
Railway  Company,  adjusting  and  settling  all  differences 
between  the  city  and  said  railway  company  as  to  the  amount 
due  and  owing  from  the  company  to  the  city  for  certain 
pavements  heretofore  made  by  the  city,  pursuant  to  section 
98  of  the  Railroad  Law,  and  providing  for  the  payment  of 
the  same." 

Thereafter  and  on  the  27th  day  of  April,  1901,  plaintiff 
and  the  defendant  entered  into  an  agreement,  which  recited 
the  matters  in  difference  between  the  city  and  the  defendant 
and,  in  settlement  thereof,  provided  that  the  defendant  should 
pay  to  the  city,  in  full  satisfaction  and  discharge  of  its  claims 
for  paving,  the  sum  of  three  hundred  eighty-six  thousand  six 
hundred  thirty-two  dollars  and  forty-six  cents.  The  defend- 
ant agreed  therein  to  waive  any  claim  for  exemption  from 
paying  for  pavements  thereafter  laid  in  streets,  in  which  it,  or 
the  Rochester  City  <fe  Brighton  Railroad  Company,  obtained 
a  franchise  and  constructed  tracks  after  May  7th,  1884 ;  but, 
"as  to  all  claims  which  may  hereafter  be  made  by  the  city 
against  the  railway  company  for  all  pavements  hereafter  made 
in  streets  or  parts  of  streets  in  the  said  city,  in  which  the 
Rochester  City  &  Brighton  Railroad  Company  obtained  its 
franchise,  or  constructed  a  railroad,  prior  to  the  7th  day  of 
May,  1884,  the  question  of  the  liability  of  the  railway  com- 
pany to  pay  for  making  pavements  in  such  streets,  or  parts  of 
streets,  between  its  tracks,  the  rails  of  its  tracks  and  two  feet 
outside,  or  any  part  thereof,  shall  be  litigated  and  determined 
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in  a  court  having  jurisdiction.  ...  It  being  expressly 
agreed  and  understood  between  the  parties  that  the  question 
of  the  liability  of  the  railway  company  to  pay  for  paving 
hereafter  made  in  any  such  streets  or  parts  of  streets  in  which 
the  Rochester  City  &  Brighton  Railroad  Company  obtained 
its  franchise  or  constructed  a  railroad  prior  to  the  7th  day  of 
May,  1884,  is  not  conceded  by  the  railway  company,  or  waived 
by  the  city,  but  shall  be  judicially  determined  finally  as 
aforesaid." 

At  the  Special  Term  the  defendant  recovered  a  judgment, 
which  dismissed  the  complaint  upon  the  merits,  and  that 
judgment  has  been  affirmed  by  the  Appellate  Division  in  the 
fourth  department. 

William  W.  Webb  {Corporation  Counsel),  for  appellant. 
Every  street  surface  railroad  corporation  is  under  the  duty 
of  complying  with  the  provisions  of  section  98  of  the  Railroad 
Law,  no  matter  what  its  franchise  or  contract  obligations  were 
previous  thereto.  {Conway  v.  City  of  Rochester,  157  N.  Y. 
33 ;  Binninger  v.  City  of  New  York,  177  N.  Y.  199 ;  Vil. 
of  Mechanioville  v.  S.  <&  M.  S.  By.,  35  Misc.  Rep.  513  ;  67 
App.  Div.  628;  174  N.  Y.  507;  S.  C.  B.  Co.  v.  Sioux  City, 
138  U.  S.  98.)  The  only  exemption  of  the  railway  company 
from  paying  its  share  of  paving  streets  through  which  the 
railway  is  operated,  was  granted  by  an  ordinance  of  the 
common  council  adopted  in  1869,  and  such  exemption  was 
expressly  limited  by  the  terms  of  said  ordinance  to  a  period 
of  five  years  from  the  date  of  its  adoption.  {S.  C  S.  By. 
Co.  v.  Sioux  City,  138  0.  S.  98 ;  People  ex  rel.  Met.  St. 
By.  Co.  v.  Tax  Comrs.,  174  N.  Y.  417;  Stanislaus  Co.  v. 
S.  J.  ds  KB.  O.db  I.  Co.,  192  U.  S.  201.)  The  defend- 
ant has  contracted  away  any  right  or  claim  which  it 
might  have  had  to  exemption  from  bearing  its  share  of 
the  expense  of  paving  streets  in  which  its  tracks  are  laid. 
{People  ex  rel.  McLaughlin  v.  Police  Comrs.,  170  N.  Y. 
450 ;  Wormser  v.  Brown,  149  N.  Y.  163 ;  Eoey  v.  Gilroy, 
129  N.  Y.  132 ;  Spafford  v.  PearsaU,  138  N.  Y.  57 ;  City  of 
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Rochester  v.  Coe,  25  App.  Div.  300  ;  Trustees  of  East  Hamp- 
ton v.  Vail,  151  N.  Y.  463.)  The  act  under  which  the  defend- 
ant is  incorporated  provides  that  all  corporations  incorporated 
thereunder  shall  keep  in  permanent  repair  the  space  between 
the  tracks,  the  rails  of  the  tracks  and  two  feet  in  width  out- 
side thereof,  of  the  railways  operated  by  such  corporation 
and  the  defendant  is  bound  thereby.  (Minor  v.  Erie  ft.  ft. 
Co.,  171  N.  T.  566 ;  O.  ft.  &  I.  ft.  ft.  Co.  v.  Osbom,  193 
U.  S.  17.)  The  defendant  has  extended  its  railroad  under 
the  provisions  of  the  Railroad  Act,  and,  therefore,  has  become 
subject  to  the  liabilities  imposed  by  that  act.  (L.  1895,  ch. 
933 ;  L.  1892,  ch.  676.)  The  legislature  had,  by  virtue  of  its 
reserved  power,  (;he  right  to  repeal  the  law  which  it  is  claimed 
exempted  the  Rochester  City  and  Brighton  Railroad  Com- 
pany from  liability  to  bear  its  share  of  constructing  new  pave- 
ments. (N.  Y.  Const,  of  1846,  art.  8,  §  1 ;  N.  Y.  Const,  of 
1894,  art.  8,  §  1 ;  People  ex  rel.  Cayadutta  Plank  Road  Co. 
v.  Cummings,  166  N.  Y.  110 ;  S.  C  S.  ft.  Co.  v.  Sioux  City, 
138  U.  S.  98 ;  Stanislaus  Co.  v.  S.  J.  &  K.  ft.  C.  <&  I.  Co., 
192  U.  S.  201.) 

Charles  J.  Bissell  and  William  C.  Trull  for  respondent. 
The  General  Railroad  Acts,  in  imposing  liability  upon  the 
defendant  and  the  railroad  and  property  of  the  defendant  for 
the  permanent  improvement  of  the  streets  mentioned  in  the 
complaint,  impair  the  obligation  of  the  contract  existing 
between  the  defendant  and  the  state  of  New  York  aud  the 
city  of  Rochester,  relieving  defendant  from  liability  to  pay  or 
bear  any  portion  of  such  expense.  {People  v.  B.,  F.  dk  C.  I. 
ft.  Co.,  89  N.  Y.  75 ;  People  v.  Sturtevant,  9  N.  Y.  273 ; 
Milhau  v.  Sharp,  27  N.  Y.  611;  Potter  v.  Collis,  156 
N.  Y.  16 ;  B.  C  ft.  ft.  Co.  v.  B.  C.  ft.  ft.  Co.,  32  Barb. 
358 ;  People  v.  O'Brien,  111  N.  Y.  1 ;  State  ex  rel  Kansas 
v.  C.  C.  St.  ft.  Co.,  85  Mo.  263 ;  Kansas  v.  Corrigan,  86 
Mo.  67.)  Neither  the  reservation  contained  in  the  Constitu- 
tion of  the  state,  nor  that  contained  in  the  Revised  Statutes, 
nor  that  contained  in  the  act  of  1850  authorizes  or  justifies 
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the  imposition  by  the  Railroad  Act  of  the  liability  in  question 
upon  the  property  of  the  defendant.  (Const,  of  N.  T.  art.  8, 
§  1 ;  R.  S.  [7th  ed.]  ch.  18,  tit.  3,  §  8 ;  L.  1850,  ch.  140,  §  48* 
People  v.  O'Brien,  111  N.  Y.  1;  Coram,  v.  Fssex  Co.,  13 
Gray,  239;  A.  R.  R.  Co.  v.  Brownell,  24  N.  Y.  345; 
City  of  Detroit  v.  D.  c&  F  P.  Co.,  43  Mich.  140 ;  Green- 
wood v.  F  Co.,  105  U.  S.  13  ;  New  Jersey  v.  Yard,  95 
U.  S.  104 ;  Bank  v.  Knoop,  16  Wall.  380 ;  Steams  v.  Min- 
nesota, 179  U.  S.  223 ;  D.  <&  I.  R.  Ry.  Co.  v.  County  of  St 
Louis,  179  U.  S.  392 ;  Chicago  v.  Sheldon,  9  Wall.  50 ;  Peo- 
ple v.  G*Brien,  111  N.  Y.  1.)  The  various  extensions  made 
by  the  Rochester  City  and  Brighton  Railroad  Company  of  its 
railroad,  under  the  General  Railroad  Act  (L.  1884,  ch.  252), 
and  the  changing  of  its  motive  power  to  electricity,  under  the 
provisions  of  that  act,  did  not  amount  to  a  waiver  of  its 
rights  under  the  ordinances  and  chapter  34  of  the  Laws  of 
1869.  {Minor  v.  K  R.  Co.,  171  N.  Y.  566 ;  G.  R.  &  I.  R. 
R.  Co.  v.  Osborn,  193  U.  S.  17 ;  Matter  of  T.  A.  R.  R.  Co., 
121  N.  Y.  536.)  The  act  of  the  defendant  in  applying  for 
and  obtaining  extensions  of  its  railroad,  and  of  that  of  the 
Rochester  City  and  Brighton  railroad,  leased  to  and  merged 
by  it,  under  the  provisions  of  the  General  Railroad  Acts  of 
1890,  1892  and  the  several  acts  amendatory  thereof,  did  not 
operate  as  a  waiver  of  its  rights  in  the  railroad  of  the  Roches- 
ter City  and  Brighton  Railroad  Company,  given  by  chapter 
34  of  the  Laws  of  1869,  nor  make  the  whole  of  its  railroad 
subject  to  the  provisions  of  section  98  of  the  Railroad  Law. 
{Gilmore  v.  City  of  Utica,  121  N.  Y.  561;  Parker 
v.  K,  C.  <&  If.  R.  R.  Co.,  165  N.  Y.  274.)  The  peti- 
tion by  the  defendant  to  the  common  council  of  the  city 
of  Rochester  for  confirmation  of  the  location  of  its  tracks 
and  the  execution  by  it  of  the  agreement  of  the  31st  of 
December,  1894,  and  the  ordinance  of  that  date,  did  not 
amount  to  an  agreement  by  it  to  waive  the  constitutional  pro- 
tection of  its  rights  under  the  act,  chapter  34  of  the  Laws  of 
1869.  (B.  C.  R.  R.  Co.  v.  B.  C.  R.  Co.,  32  Barb.  358; 
People  v.  Sturtevant,  9  N.  Y.  273 ;  Milhau  v.  Sharp,  27 
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N.  Y.  611 ;  People  v.  O'Brien,  111  N.  Y.  1.)  The  General 
Railroad  Acts  as  construed,  in  connection  with  the  city  charter, 
violate  the  provisions  of  the  Federal  Constitution  in  that  they 
deny  to  the  defendant  the  equal  protection  of  the  laws. 
(County  of  Santa  Clara  v.  S.  P.  P.  P.  Co,  118  IT.  S.  394; 
Pembina  Co.  v.  P.  P.  P.  Co.,  125  U.  S.  181 ;  M.  P.  P.  Co. 
v.  Mackey,  127  U.  S.  205  ;  M.  &  St.  L.  Py.  Co.  v.  Henrick, 
127  U.  S.  210 ;  M.  cfe  St.  L.  Py.  Co.  v.  Beckwith,  129  U.  S. 
26;  R.  Ins.  Co.  v.  People,  134 U.  S.  594;  C.  <&  C.  P.  Co.v. 
Oibhes,  142  U.  S.  386 ;  C.  de  L.  T.  Co.  v.  Sanford,  164  U.  S. 
578 ;  Smith  v.  Ames,  169  U.  S.  522 ;  Fire  Dept.  v.  Stanton, 
159  N.  Y.  225.) 

Cullen,  Ch.  J.  I  concur  in  the  view  of  Judge  Gray  that 
this  defendant  cannot  in  any  way  be  foreclosed  by  our  deci- 
sion in  the  action  of  Conway  v.  City  of  Pochester  (157  N.  Y. 
33)  (an  action  to  which  it  was  not  a  party),  from  asserting 
that  the  immunity  from  contributions  to  the  expense  of  new 
pavements  in  the  city  of  Rochester,  enacted  by  chapter  34  of 
the  Laws  of  1869,  was  a  contract  right  of  which  it  could  not 
be  deprived  by  subsequent  legislation.  On  the  merits,  how- 
ever, I  am  of  opinion,  first,  that  the  statute  mentioned  did 
not  constitute  a  contract  between  the  state  and  the  railroad 
company ;  second,  that  if  it  did,  the  exemption  granted  by 
the  statute  was  personal  to  the  defendant's  predecessor  in 
title  and  has  not  passed  to  it. 

I  assume  that  the  provision  of  the  General  Railroad  Law  (sec- 
tion 98)  requiring  street  surface  railroad  companies  to  pay  the 
cost  of  paving  between  their  tracks  and  for  two  feet  outside 
thereof  is  an  exercise  of  the  taxing  power  (Sioux  City  St.  Py. 
Co.  v.  Sioux  City,  138  U.  S.  98 ;  Worcester  v.  Worcester  St.  Py. 
Co.,  196  U.  S.  539),  though  if  an  exercise  of  the  police  power 
the  result  would  be  the  same.  The  statute  of  1869  (sec.  5) 
enacted  that  the  defendant's  predecessor  should  put,  keep  and 
maintain  the  surface  of  the  street  inside  the  rails  of  its  tracks 
in  thorough  repair,  but  whenever  any  of  said  streets  was  by 
ordinance  permanently  improved  said  company  should  not  be 
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required  to  bear  any  part  or  portion  of  such  improvement  or 
of  the  expense  thereof,  but  should  make  its  rails  conform  to 
the  grade  of  the  street.  This  certainly  did  exempt  the  com- 
pany from  any  expense  of  repavement  so  long  as  the  statute 
remained  in  force,  but  the  question  is,  did,  the  statute  confer 
upon  the  company  any  contract  right  immnne  from  sul>se- 
quent  recall  or  was  it  the  mere  exercise  by  the  legislature  of 
the  taxing  power,  which  could  at  any  time  be  changed,  modi- 
fied or  repealed  ?  To  determine  this  question  it  is  necessary 
to  consider  the  condition  of  the  parties  when  the  statute  was 
enacted  and  in  that  consideration  to  keep  constantly  in  view 
the  well-settled  rule  for  the  construction  of  statutory  exemp- 
tions from  taxation  as  declared  by  the  Supreme  Court  of  the 
Uuited  States  in  a  long  and  unbroken  line  of  decisions.  In 
Yazoo,  etc.,  Ry.  Co.  v.  Adams  (180  U.  S.  1)  it  is  said : 
"Exemptions  from  taxation  are  not  favored  by  law,  and  will 
not  be  sustained  unless  such  clearly  appears  to  have  been  the 
intent  of  the  legislature.  Public  policy  in  all  the  states  has 
almost  necessarily  exempted  from  the  scope  of  the  taxing 
power  large  amounts  of  property  used  for  religious,  educa- 
tional and  municipal  purposes ;  but  this  list  ought  not  to  be 
extended  except  for  very  substantial  reasons ;  and  while,  as 
we  have  held  in  many  cases,  legislatures  may,  in  the  interest 
of  the  public,  contract  for  the  exemption  of  other  prop- 
erty, such  contract  should  receive  a  strict  interpretation 
and  every  reasonable  doubt  be  resolved  in  favor  of  the  taxing 
power.  Indeed,  it  is  not  too  much  to  say  that  courts  are 
astute  to  seize  upon  evidence  tending  to  show  either  that  such 
exemptions  were  not  originally  intended,  or  that  they  have 
become  inoperative  by  changes  in  the  original  constitution  of 
the  companies."  (See  cases  there  cited,  particularly  New 
Orleans  City  <&  Z.  R.  R.  Co.  v.  New  Orleans,  143  IT.  S.  192, 
and  Memphis  Gas  Light  Co.  v.  Shelby  Co.,  109  U.  S.  398.) 

In  1862  the  Rochester  City  &  Brighton  Railroad  Com- 
pany was  incorporated  under  the  General  Railroad  Act  of 
1850  (Ch.  140)  for  the  purpose  of  operating  a  street  railroad 
on  certain  streets  in  the  city  of  Rochester  extending  into  an 
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adjoining  town.  That  statute  authorized  the  incorporation 
under  it  of  street  surface  railroad  companies.  {Matter  of 
Washington  St.  A.  &  P.  R.  R.  Co.,  115  N.  Y.  442.)  This 
proposition  was  never  questioned  till  the  decision  of  this 
conrt  in  Matter  of  New  York  Cable  Company  v.  Mayor, 
etc,  of  N.  T.  (104  N.  Y.  1),  and,  in  fact,  most  of  such 
companies  outside  of  the  old  city  of  New  York  were  organ- 
ized under  that  statute.  Whatever  doubts  were  cast  on  the 
application  of  the  General  Railroad  Act  to  street  railroads 
by  the  opinion  in  the  Cable  Company  case  were  removed 
by  the  decision  in  the  Washington  Street  case,  where  the 
remarks  in  the  earlier  case  were  expressly  retracted.  By 
the  General  Railroad  Act  plenary  power  was  given  to  any 
railroad  company  incorporated  under  it  to  lay  out  and  con- 
struct its  road  between  the  termini  mentioned  in  the  articles 
of  association,  except  that  subdivision  5  of  section  28  pro- 
vided that  the  statute  should  not  be  construed  to  authorize 
the  construction  of  any  railroad  upon,  along  or  across  any 
streets  in  any  city  without  the  assent  of  the  corporation 
of  the  city.  It  was,  therefore,  necessary  for  the  construc- 
tion of  any  street  railroad  within  a  city  that  the  company 
should  obtain  the  consent  of  the  city  to  the  use  of  the  street. 
The  city  of  Rochester  by  an  ordinance  consented  to  the  con- 
struction of  the  proposed  railroad.  It  exacted  by  that  ordi-r 
nance  compliance  with  the  terms  and  conditions  which  appear 
in  Judge  Gray's  opinion.  The  road  was  built,  the  company 
failed  and  its  road  and  franchise  were  sold  in  1868  under  a 
foreclosure,  the  purchaser  at  which  conveyed  to  a  new  com- 
pany, bearing  the  same  name,  also  organized  under  the  gen- 
eral statute  of  1850.  In  1869  the  new  company  represented 
to  the  common  council  that  the  terras  of  the  ordinance  under 
which  the  road  was  built  and  being  operated  were  too  onerous 
and  asked  for  relief.  Thereupon  the  common  council  passed 
a  new  ordinance,  the  most  material  points  of  which  were 
that  the  fare  for  children  was  fixed  at  three  cents,  and  the 
company  was  relieved  for  the  term  of  five  years  from  its 
obligation  to  contribute  to  the  expense  of  the  repavement  or 
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improvements  of.  the  streets,  though  it  was  required  to  keep 
the  space  between  its  tracks  and  one  foot  additional  on  each 
side  in  good  repair.  Both  parties  sought  the  action  of  the 
legislature  and  the  statute  of  1869  was  passed.  Now,  let  us 
see  what  were  the  rights  of  the  parties  at  the  time  of  the 
enactment  of  this  statute.  The  company  had,  by  the  con- 
struction of  the  railroad  by  its  predecessor,  under  the  consent 
of  the  common  council,  and  its  own  purchase  on  the  fore- 
closure, acquired  a  valid  franchise  to  operate  its  railroad.  It 
is  not  necessary  to  determine  what  was  the  effect  of  the  con- 
ditions attached  by  the  city  of  Rochester  to  its  consent.  If 
there  was  no  authority  to  impose  those  conditions,  neverthe- 
less the  consent  was  effective  and  the  franchise  valid.  (Mat- 
ter of  Kings  Co.  El.  R.  R.  Co.,  105  N.  Y.  97.)  On  the 
other  hand,  it  is  equally  clear  that  under  the  power  given  by 
the  General  Railroad  Act  to  the  municipality  to  consent  to  the 
construction  of  such  a  road,  the  municipality  could  in  no  degree 
contract  away  or  limit  the  taxing  power  or  the  police  power 
possessed  by  the  legislature.  (People  ex  rel.  Met.  St.  Ry.  Co.  v. 
Tax  Comrs.,  174  K  Y.  417 ;  Sioux  City  St.  By.  Co.  v.  Sioux 
City,  supra.  See,  also,  Worcester  v.  Worcester  St.  Ry.  Co., 
supra.)  The  rights  and  immunities,  therefore,  of  the  company 
at  that  time  must  be  determined  by  the  provisions  of  the  act 
of  1850,  which  gave  no  exemption  from  the  future  exercise  by 
the  legislature  of  either  power.  In  the  exercise  of  the  police 
power  the  legislature  could  prescribe  the  maximum  fares  to 
be  charged  by  the  company  (Buffalo  E.  S.  R.  R.  Co.  v.  B. 
S.  R.  R.  Co.,  Ill  N".  Y.  132;  Railroad  Commission  Cases, 
116  P.  S.  307;  Norfolk  <&  Western  R.  R.  Co.  v.  Pendleton, 
156  U.  S.  667),  and  such  right  was  reserved  by  section  23  of 
the  statute  subject  to  the  qualification  that  the  fare  should  not 
be  reduced  so  that  the  net  returns  to  the  company  should  be 
less  than  ten  per  cent  on  the  sum  actually  invested.  So 
equally  in  the  exercise  of  the  taxing  power  it  could  relieve 
the  company  from  the  burden  of  any  provisions  imposed  on  it 
by  the  ordinance  of  the  common  council  in  1862.  (  Worcester 
v.  Worcester  St.  Ry.  Co.,  supra?)    Neither  of  these  powers  was 
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necessarily  to  be  exercised  once  for  all.  Unless  contracted 
away  the  right  to  their  exercise  was  continuous  and  statutes 
passed  under  them  could  be  varied  or  altered  from  time  to 
time.  The  statute  does  not  assume  to  ratify  or  authorize  any 
contract  between  the  railroad  company  and  the  common  coun- 
cil of  the  city.  It  does  not  recite  that  application  has  been 
made  to  the  legislature  by  either  party  for  its  adoption.  It 
merely  enacts  what  the  legislature  was  empowered  to  enact, 
whether  with  or  without  the  consent  of  either  or  of  both 
parties.  Indeed,  it  would  seem  a  conclusive  objection  to  con- 
sidering the  statute  as  ratifying  any  contract  of  the  common 
council  that  the  ordinance  of  the  common  council  gave  the 
railroad  company  immunity  from  contribution  to  the  expense 
of  improvement  of  the  street  only  for  five  years,  a  term  long 
since  expired,  while  that  enacted  in  the  statute  is  not  limited 
in  duration.  The  statute  did  not  grant  the  franchise  ;  that 
had  been  already  acquired.  Nor  does  the  record  disclose 
even  a  suggestion  that  there  was  entertained  any  question  as 
to  its  validity.  It  is  settled  by  authority  that  an  exemption 
from  taxation  or  regulation  of  charges  granted  by  statute  to 
be  irrevocable  must  be  based  on  a  consideration ;  when  a 
mere  gratuity  or  privilege  it  may  be  recalled  at  any  time. 
(Rector ,  etc.,  of  Christ  Church  v.  County  of  Philadelphia, 
24  How.  [U.  S.]  301 ;  Tucker  v.  Ferguson,  22  Wall.  527.) 
When  such  exemptions  are  granted  in  the  charter  of  a 
corporation  then  the  acceptance  of  the  charter  is  assumed 
to  be  the  consideration  for  the  grant  of  the  exemption. 
(Home  of  Friendless  v.  House,  8  Wall.  430.)  But  the 
act  of  1869  neither  amends  nor  assumes  to  amend  the  char- 
ter of  the  company,  and  if  it  did  it  would  be  subject  to 
the  constitutional  reservation  of  amendment  or  repeal.  The 
true  test  of  whether  there  was  any  consideration  for  the 
exemption  granted  by  the  statute  is  whether  any  acceptance 
of  its  terms  and  provisions  was  necessary  to  make  it  effectual. 
If  not,  how  can  it  be  said  that  the  exemption  is  other  than  a 
privilege  ?  Here  lies  the  distinction  between  this  case  and  that 
of  New  Jersey  v.  Yard  (95  IT.  S.  104).     In  the  case  cited  the 
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statute  of  New  Jersey  required  the  written  acceptance  of  its 
terms  by  the  company  or  else  it  became  wholly  inoperative.  It 
is  to  be  further  noticed  that  there  was  no  provision  in  the  New 
Jersey  Constitution  similar  to  that  in  ours,  which  reserved  the 
unqualified  right  to  alter  or  repeal  charters,  and  the  decision 
proceeded  in  part  on  this  last  ground.  It  is  also  settled  that 
neither  corporations  nor  individuals  have  a  vested  right  that 
the  law  shall  continue  to  be  unchanged.  Had,  in  1869, 
instead  of  the  special  statute,  a  general  law  been  passed  exempt- 
ing railroad  companies  from  contribution  towards  the  cost  of 
repaving  the  streets,  it  is  clear  that  such  law  might  have 
been  thereafter  repealed,  and  there  might  be  imposed  on 
the  company  a  reasonable  and  proper  tax  for  the  improve- 
ment. {Pennsylvania  li.  R.  Co.  v.  Miller,  132  U.  S.  75.) 
Now,  how  does  it  differ  that  instead  of  a  general  statute  a 
special  law  was  enacted  ?  In  my  opinion  it  only  goes  to  the 
intent  of  the  legislature.  If  I  am  right  in  the  position  that 
the  legislature  could  have  enacted  the  statute  of  1869,  so  far 
as  its  provisions  are  under  examination  here,  without  any 
assent  from  the  railroad  company,  then  had  the  act  concluded, 
"  this  statute  is  passed  in  the  exercise  of  the  powers  of  taxa- 
tion and  police  and  not  as  a  grant,"  it  could  not  well  be  con- 
tended that  the  railroad  company  acquired  thereby  any  con- 
tract  or  property  right.  I  imagine  that  a  continuous  power 
vested  in  the  legislature  may  be  exercised  and  its  exercise 
recalled  or  modified  as  well  by  special  legislation  as  by  general 
legislation  if  no  provision  of  the  State  Constitution  forbids, 
which  was  the  case  in  1869.  If  to-day  a  statute  were  passed 
repealing  section  98  of  the  present  General  Railroad  Law  and 
enacting  that  street  railroad  companies  shall  not  be  compelled 
to  pay  any  portion  of  the  expense  of  paving  the  streets  within 
their  tracks,  will  it  be  denied  that  subsequently  the  legis- 
lature might  change  that  policy  and  impose  on  the  companies 
a  burden  of  which  it  had  previously  relieved  them  ? .  If  this 
be  so,  why  equally  may  not  the  legislature  relieve  to-day  a 
particular  railroad  company  from  that  burden  and  next  year 
reimpose  the  burden   upon  it?    The  only  difference  that  I 
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can  see  between  the  two  cases  is  that  in  the  case  of  a  statute 
applicable  to  a  particular  corporation,  when  that  statute  gives 
the  charter  an  intent  to  grant  away,  the  right  to  tax  may  be 
implied,  which  would  not  be  implied  in  the  case  of  general 
legislation.  But  if  the  question  comes  to  one  merely  of 
intent,  then  the  rule  already  quoted,  "  that  courts  are  astute  to 
seize  upon  evidence  tending  to  show  that  either  such  exemp- 
tions were  not  originally  intended  or  that  they  have  become 
inoperative,"  should  be  decisive  of  the  question. 

I  am  further  of  the  opinion  that  any  right  to  exemption 
from  the  cost  of  paving  the  streets,  which  may  have  been  held 
by  the  Rochester  City  &  Brighton  Railroad  Company,  was  per- 
sonal and  did  not  pass  to  this  defendant.  This  has  been  so  held 
in  a  number  of  decisions  by  the  Supreme  Court  of  the  United 
States.  (Shields  v.  Ohio,  95  IT.  S.  319;  Railroad  Co.  v. 
Maine,  96  U.  S.  499 ;  Railroad  Company  v.  Georgia,  98 
U.  S.  359 ;  Norfolk  cfe  Western  R.  R.  Co.  v.  Pendleton,  156 
U.  S.  667;  Yazoo  dfc  M.  V.  Ry.  Co.  v.  Adams,  180  U.  S.  1 ; 
Moi'gan  v.  Louisiana,  93  D.  S.  217 ;  Wilson  v.  Gaines,  103 
U.  S.  417;  Chesapeake  &  Ohio  Ry.  Co.  v.  Miller,  114  U.  S. 
176  ;  Tucker  v.  Ferguson,  22  Wall.  527.)  In  the  Norfolk  dk 
Western  Railroad  case  it  was  said :  "  We  have  frequently  held 
that,  in  the  absence  of  express  statutory  direction,  or  of  an 
equivalent  implication  by  necessary  construction,  provisions,  in 
restriction  of  the  right  of  the  state  to  tax  the  property  or  to 
regulate  the  affairs  of  its  corporations,  do  not  pass  to  new  cor- 
porations succeeding,  by  consolidation  or  by  purchase  under 
foreclosure,  to  the  property  and  ordinary  franchise  of  the  first 
grantee ;  *  *  *  this  we  have  stated  to  be  a  salutary  rule 
of  interpretation,  founded  upon  an  obvious  public  policy, 
which  regards  such  exemptions  as  in  derogation  of  the  sover- 
eign authority  and  of  common  right,  and,  therefore,  not  to  be 
extended  beyond  the  exact  and  express  requirements  of  the 
grant  construed  strictissimi  juris."  That  privilege  is  not  at 
all  similar  to  such  franchises  as  the  right  to  construct  and  oper- 
ate a  railroad,  to  lay  gas  mains  and  supply  gas,  and  to  main- 
tain a  ferry.     Those  franchises  when  granted  become  prop- 
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erty  similar  in  their  general  attributes  to  other  property.  The 
grant  of  such  a  franchise,  even  without  consideration,  is,  unless 
a  right  to  revoke  is  reserved,  as  effectual  to  vest  an  indefea- 
sible title  in  the  grantee  as  a  voluntary  conveyance  of  a  piece 
of  land.  Not  so,  however,  as  to  an  exemption  from  taxation 
or  from  the  exercise  of  the  police  power.  It  is  property  only 
when  granted  on  a  consideration  and  if  granted  without  con- 
sideration may  be  recalled.  (See  cases  cited  supra.)  Doubt- 
less such  exemptions  if  attached  to  property  itself  would 
increase  its  value,  but  because  they  are  against  common  right 
they  will  be  construed  to  be  personal  and  limited  to  the 
grantee  unless  a  contrary  intention  clearly  appears.  The  lan- 
guage of  the  statute  before  us  is  personal,  not  attached  to 
the  property.  It  enacts  that  "said  company,"  not  "said  com- 
pany, its  successors  or  assigns,"  shall  not  be  required  to  bear 
any  part  of  the  expense  of  repaving  the  streets. 

The  other  questions  presented  on  this  appeal  are  disposed 
of  by  our  decision  in  the  Conway  Case  (supra)  and,  there- 
fore, do  not  require  examination. 

I  vote  for  reversal  of  the  judgments  below  and  for  the 
granting  of  a  new  trial,  costs  to  abide  event. 

Gray,  J.  (dissenting).  I  am  of  the  opinion  that  the  trans- 
actions in  1869  between  the  defendant,  the  city  and  the  state 
resulted  in  a  valid  contract,  of  which  chapter  34  of  the  Laws 
of  1869  was  the  complete  expression  and  final  sanction,  and 
that  it  was  beyond  the  power  of  the  legislature  to  impair  its 
obligations  by  subsequent  legislation.  Neither  the  provisions 
of  the  General  Railroad  Act  of  1884,  nor  those  of  the  Rail- 
road Law  of  1890,  could  avail  to  recall,  or  to  modify,  the 
grant  of  the  right  of  exemption  from  the  burdens  of  future 
assessments  for  improving  the  streets  of  the  city  of  Rochester. 
As  a  vested  right  under  the  contract,  it  was  within  the  pro- 
tection of  the  State  and  Federal  Constitutions.  For  28  years 
the  city  observed  this  contract  and,  upon  two  occasions,  by 
ordinances,  recognized  the  right  it  had  conferred.  It  forbore 
to  request,  or  to  require  of,  the  Rochester  City  &  Brighton 
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Railroad  Company,  or  the  defendant,  that  either  should  bear 
any  portion  of  the  expenses  of  street  improvements  in  streets, 
where  tracks  had  been  laid  prior  to  1884,  and,  doubtless, 
would  have  continued  to  maintain  that  attitude  of  respect  for 
its  agreement,  had  not  our  decision  in  the  case  of  Conway  v. 
City  of  Rochester,  (157  N.  Y.  33),  been  regarded  as  warrant- 
ing a  different  view  of  the  relations  established  by  the  resolu- 
tion and  legislation  of  1869.  I  think,  too,  that  a  precise 
consideration  of  the  General  Railroad  Act  of  1884,  under 
which  the  defendant  was  incorporated  and  upon  whose  pro- 
visions the  plaintiffs  claim  is,  mainly,  rested,  aids  in  the  con- 
clusion that  it  was  not  necessarily  applicable,  in  the  respect 
we  are  considering,  to  a  street  railroad  company,  whose  street 
franchises  and  construction  antedated  1884. 

The  decision  in  the  Conway  case,  in  1898,  could  not  affect 
what  rights  were  possessed  by  the  defendant  based  upon  the 
legislation  of  1869  ;  for  it  was  not  a  party  to,  nor  represented 
in,  that  action.  In  that  case,  the  plaintiff,  an  abutting  owner 
upon  a  street  in  which  the  Rochester  Railway  Company  was 
operating  its  road,  sought  to  prevent  the  city  of  Rochester 
from  awarding  any  contract  for  the  pavement  of  the  street, 
until  it  had  required  the  company  to  do  the  paving  within, 
and  two  feet  outside  of,  its  tracks,  under  the  provisions  of 
section  98  of  the  Railroad  Law.  The  questions  certified  to  this 
court  in  that  case  were  whether  the  plaintiff  and  the  other 
abutting  owners  were  assessable  for  the  cost  of  that  portion 
of  the  new  pavement ;  or  whether  the  municipal  authorities 
were  not  obliged  to  require  the  railway  company  to  do  that 
much  of  the  proposed  work.  It  is  true  that  the  act  of  1869 
was  relied  upon,  in  the  argument  for  the  city,  as  exempting 
the  company ;  but  it  was  not  discussed  in  the  opinion.  What 
we  considered  and  determined  was  the  nature  of  the  statutory 
direction  to  the  local  authorities,  with  respect  to  a  street  rail- 
way company,  when  they  exercised  their  power  to  repave  a 
street,  within  which  it  was  in  operation.  We  held  it  to  be 
mandatory  upon  them  to  require  the  company  to  do  the  par- 
ticular portion  of  the  work  specified  in  the  statute  and  the 
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argument  based  upon  the  case  of  Oilmore  v.  City  of  Utica, 
(121  N.  Y.  561),  was  answered  by  pointing  out  that  there  the 
statute  was  permissive  and  left  it  discretionary  with  the 
municipal  authorities  to  require  the  street  railway  company 
to  bear  a  portion  of  the  expense  of  the  repaying.  The  con- 
tractual status  of  the  defendant  and  the  city,  if  at  all  in  mind, 
was  not  shown,  as  it  has  been  here ;  otherwise  than  as  the 
act.  of  1869  might  be  deemed  to  disclose  it.  What  the 
defendant  might  claim  and  establish  for  itself  was  not  before 
us.  There  was  no  complaint  of  an  unconstitutional  invasion 
of  any  contract  right  in  the  application  of  the  General  Rail- 
road Acts  and  when  the  objection  of  the  unconstitutionality 
of  a  law  is  not  raised  by  a  party,  who  has  the  right  to  make 
it,  the  court  will  not  raise  it.  (People  v.  £.>  F.  dk  C.  I.  Ry, 
Co.,  89  N.  Y.  75,  92.)  That  the  defendant  might  invoke 
the  constitutional  guarantees,  when  it  was  sought  to  deprive 
it  of  the  enjoyment  of  a  right  secured  by  contract,  or  that  it 
might  waive  them,  was  not  a  matter  of  assumption  for  the 
court. 

That  there  existed  the  essentials  to  a  valid  contract,  I 
regard  as  clear  upon  the  facts.  There  was  nothing  to  take  it 
out  of  the  application  of  those  legal  principles,  which  govern 
transactions  between  persons.  The  grant  of  a  right  to  exe- 
cute the  corporate  purpose  was  made  upon  the  agreement  of 
the  grantee  to  comply  with  certain  conditions.  A  considera- 
tion moved  each  party  to  the  transaction  and  there  was  per- 
formance. The  situation  is  to  be  considered,  which  existed  at 
the  time  when  the  convention  between  the  defendant's  prede- 
cessor in  interest,  the  Rochester  City  &  Brighton  Railroad 
Company,  and  the  city  of  Rochester  was  reached ;  as  well  as 
what  was  then  agreed  upon  between  them  and,  eventually, 
sanctioned  by  the  act  of  1869.  The  Rochester  City  &  Bright 
ton  Railroad  Company  was  organized,  in  1862,  under  the 
General  Railroad  Act  of  1850,  as  a  horse  railroad  company. 
The  act  of  1854  had  been  passed,  (Chap.  140,  Laws  of  1854), 
to  regulate  the  construction  of  railroads  in  cities;  but  its 
application,  by  its  terms,  was  to  such  as  commenced  and  ended 
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within  the  city.  The  company  constructed  and  operated  a 
railroad  between  points  on  either  side  of  the  city  of  Roches- 
ter ;  passing  to  them  through  the  streets  of  the  city.  Upon 
its  incorporation,  the  common  council  of  the  city  gave  its 
consent  by  resolution,  as  required  by  the  act  of  1850,  to  the 
construction  of  a  street  surface  railroad  upon  the  routes  in 
the  city  designated,  with  various  stipulations  and  conditions. 
One  of  them  required  that  the  company  should  improve  with 
suitable  materials,  as  might  be  required  by  the  common  coun- 
cil, within  its  tracks  and  for  two  feet  and  four  inches  outside 
thereof,  and  that  it  should  keep  so  much  of  the  surface  of  the 
street  in  good  repair.  It  authorized  the  company  to  collect 
a  fare  of  five  cents  from  every  person  ;  except  children  under 
five  years  of  age,  who  should  ride  free.  This  resolution, 
being  accepted  and  acted  upon,  undoubtedly,  constituted  a 
valid  contract  between  the  company  and  the  city,  so  far  as 
the  consent  was  given  to  construction  and  operation  ;  just  as 
there  would  have  been  a  contract  had  the  incorporation  been 
one  under  the  act  of  1854.  (People  v.  Sturtevant,  9  N.  T. 
273;  Milhau  v.  Sharp,  27  ib.  611,  620;  Potter  v.  Colli*, 
156  ib.  16.)  But  that  the  common  council  could  do  more 
than  consent  and  that  it  could  confer  rights  and  make  stipu- 
lations, in  the  absence  of  other  legislative  authority,  was,  at 
least,  doubtful.  In  that  situation  of  affairs,  however  the 
status  of  contract  may  be  regarded,  the  company,  in  1868, 
"  failed  and  its  franchises  and  properties  came,  through  a  fore- 
closure sale,  into  the  possession  of  a  successor  bearing  the 
same  name.  Then  it  was  that  negotiations  with  the  city  to 
be  relieved  of  the  onerous  conditions  of  the  resolution  of 
1862  resulted  in  an  amendatory  ordinance;  by  which  the 
company  was  only  required  to  lay  its  tracks  even  with  the 
surface  of  the  streets  and  to  put  the  surface  of  the  streets, 
inside  the  rails  and  for  one  foot  outside  thereof,  in  good 
an  1  thorough  repair,  under  the  direction  of  the  committee 
of  the  common  council.  It  was  provided  that,  thereafter, 
.  it  should  keep  the  streets  in  good  repair  inside  its  tracks 
!  and  between  the  rails  during  the  term  of  five  years,  and  that 
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it  should  be  exempt,  for  that  period  of  time,  from  any  part 
of  the  expense  of  a  new,  or  permanent,  street  improvement. 
Another  requirement  of  the  original  ordinance  was  amended, 
so  as  to  reduce  the  fare  for  children  between  twelve  and  five 
years  of  age  to  three  cents.  Both  parties,  however,  subse- 
quently, united  in  the  submission  to  the  legislature  of  a  pro- 
posed law,  legalizing  the  action  of  the  common  council,  and 
the  passage  of  chapter  34  of  the  Laws  of  1869,-  in  question, 
was  the  result.  This  act  empowered  the  company  to  main- 
tain and  operate  a  railroad  in  all  of  the  city  streets,  in  which 
it  had  a  track,  or  whicli  the  municipal  authorities  might  per- 
mit it  to  enter  upon.  It  authorized  the  collection  of  a  fare 
of  five  cents  from  a  passenger  over  twelve  years  of  age, 
reduced  the  fare  of  a  passenger  between  twelve  and  five 
years  of  age  to  three  cents  and  provided  that  children  under 
five  might  ride  free.  It  required  the  company  to  "  put,  keep 
and  maintain  the  surface  of  the  streets  inside  the  rails  of  its 
tracks,  in  good  and  thorough  repair,  under  the  direction  of  the 
committee  of  the  common  council,"  and  exempted  it  from 
making,  or  bearing  any  part  of  the  expense  of,  permanent 
street  improvement,  beyond  conforming  its  rails  to  the  grade. 
This  act  was  an  express  grant  of  a  franchise  and  it  removed 
what  doubt  may  have  existed  as  to  the  company's  legal 
status  ;  or  as  to  its  rights  and  powers  under  the  General  Rail- 
road Act  of  1850,  or  under  the  resolution  of  the  common 
council.  It  was  a  grant  upon  conditions  ;  which  was  accepted 
and  acted  upon  by  the  extension  of  the  company's  railroad 
into  other  streets,  with  the  expenditure  of  large  sums  of 
money.  It  was  more  than  a  mere  validation  of  the  municipal 
ordinance;  which  was  merged  in  the  comprehensive  and 
higher  legislative  enactment.  There  was  a  compact  with  the 
state,  to  which  the  city  had  assented  ;  whereby  franchises  and 
powers  were  conferred  upon  the  corporation,  as  of  original 
grant.  The  corporation  was  obliged  to  carry  passengers 
between  twelve  aud  five  years  of  age  for  three  cents,  instead 
of  five ;  it  was  to  keep  the  surface  of  the  streets  inside  the 
rails  of  its  track,  in  good  and  thorough  repair,  without  limita- 
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tion  of  time  and  it  was  exempted  from  the  burden  of  the 
expense  of  future  street  pavements.  There  was  no  reservation 
of  any  right  to  alter  the  conditions,  or  to  repeal  the  grant  of  an 
exemption,  and  no  such  right  existed  under  the  Constitution, 
or  in  the  statutes,  of  the  state ;  for  whatever  reservation  of 
powers  was  contained  therein  related  to  the  alteration,  or 
repeal,  of  general  laws,  or  of  special  acts,  passed  for  the  forma- 
tion of  corporations ;  to  the  alteration  and  repeal  of  charters ; 
or  to  the  annulment  and  dissolution  of  corporations.  (Consti- 
tution, art.  VIII,  sec.  1 ;  R.  S.  chap.  18,  title  3,  sec.  8 ;  chap. 
140,  Laws  of  1850,  sec.  48.)  Such  reservations  of  power  did 
not  touch  the  case  of  a  contract  right,  which  had  become  prop- 
erty. (People  v.  O'Brien,  111  N.  Y.  1, 44 ;  Albany  Northern 
JR.  R.  Co.  v.  BrowneU,  24  ib.  345.)  This  contract,  therefore, 
was  not  subject  to  recall,  or  to  modification.  The  covenant 
was  implied  on  the  part  of  the  government  not  to  invade  the 
rights  vested  and  on  the  part  of  the  grantee  to  execute  the 
duties  and  conditions  prescribed  in  the  grant.  The  govern- 
ment could  not  do  any  act  to  impair  the  grant  without  breach  of 
the  contract.  (3  Kent,  458 ;  Dartmouth  College  v.  Woodward, 
4  Wheat.  519  ;  People  v.  Sturtevant,  9  N.  Y.  273.)  The  city 
and  the  railroad  company  regarded  this  legislation  as  consti- 
tuting a  contfact,  inviolable  in  its  provisions,  and  gave  practi- 
cal construction  to  it  from  1869  to  1897.  The  company 
extended  its  operations  and  it  and  the  defendant,  as  its  suc- 
cessor in  interest,  have  performed  what  was  required  of  them  ; 
while  the  city  never  questioned  the  company's  right  of  exemp- 
tion from  the  burden  of  the  expense  of  permanent  street 
improvements,  until  compelled  thereto  by  the  action  of  abut- 
ting property  owners.  Nor  was  the  provision  of  the  act  of 
1869  in  the  nature  of  a  gratuitous  exemption  from  taxation, 
as  it  is  argued.  The  company  was  not  relieved  from  taxation  ; 
it  was  relieved  of  an  obligation,  with  which  its  grant  from  the 
city  had  been  burdened,  in  consideration  of  its  agreement, 
during  its  corporate  existence,  to  do  the  things  required  of  it 
by  the  act.  It  was  not  "  a  mere  continuing  gratuity,  which 
the  Legislature  was  at  liberty  to  terminate  and  withdraw  at 
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any  time ; "  as  the  legislative  enactment  was  termed  in  Stan- 
islaus Co.  v.  San  Joaquin,  etc.,  Co.,  (192  U.  S.  201).  If  it 
were  merely  that,  there  would  be  lacking  the  contractual 
essential  of  consideration.  In  return  for  the  grant  of  the 
franchise  by  the  state,  the  defendant  agreed  to  charge  a  lesser 
rate  of  fare  than  before  authorized  for  its  passengers  under 
the  age  of  twelve,  and  to  permanently  keep  the  street  surface 
in  good  repair.  The  public  was  the  gainer  by  the  provisions 
of  the  act,  in  those  respects,  as  in  the  encouragement  given 
to  the  extension  by  the  company  of  its  railroad  tracks 
throughout  the  city.  In  view  of  the  protest  and  negotiations 
of  the  reorganized  company  for  a  less  onerous  franchise ;  the 
resolution  of  the  common  council  assenting  to  a  modification, 
upon  conditions  to  be  accepted  by  the  company  ;  the  legisla- 
tive enactment,  ratifying  the  action  of  the  city  and  conferring, 
directly,  a  franchise  and  an  exemption  from  the  previous 
burden  attaching  to  its  right  to  operate  its  road,  and  the  action 
of  the  company  in  accepting  the  new  rights  and  powers  and 
in  expending  large  sums  of  money  in  reliance  thereupon,  the 
argument  that  there  was  no  contract,  founded  upon  a  con- 
sideration and  beyond  the  power  of  the  legislature  to  affect, 
or  to  recall,  seems  quite  untenable.  The  doctrine  of  the  cases 
of  Binninger  v.  City  of  New  York,  (177  N.  Y.  199),  and  of 
Village  of  MechanicviUe  v.  S.  cfe  M.  Street  By.  Co.,  (174  ib. 
507),  lias  no  application.  In  those  cases,  the  question  was  one 
of  the  power  of  the  municipalities,  from  which  the  railroad 
companies  had  received  grants  of  rights  upon  conditions  as  to 
the  kind  of  pavement  to  be  laid  within  and  outside  of  their 
tracks,  to  require  the  laying  of  a  different  pavement.  In  the 
Binninger  case,  the  grant,  or  contract,  relied  upon  was  ques- 
tionable, because  without  the  sanction  of  the  legislature, 
(having  been  made  in  1853),  and  the  decision  went  upon  the 
ground  that  it  was  charter  legislation.  In  the  second  case,  the 
decision  below,  which  was  affirmed  here  without  opinion, 
held,  substantially,  that  the  condition  of  the  franchise  was  of 
a  nature  that  required  the  pavement  to  be  such  "  as  made  a 
good  condition,"  or  of  the  kind  adopted  by  the  village.     In 
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neither  case  was  there  the  legislative  sanction  of  the  contract, 
under  which  the  railroad  company  derived  rights ;  nor  was 
the  question  now  before  us  raised. 

There  being,  therefore,  a  valid  contract  with  the  city,  which 
was  confirmed  by  the  state  in  a  legislative  enactment,  of  itself 
conferring  upon  the  company  its  franchises  and  rights  and  an 
exemption  from  the  burden  of  the  expense  of  future  perma- 
nent street  improvements,  upon  the  consideration  of  acts  to 
be  performed  by  the  railroad  company,  this  defendant,  in 
February,  1890,  succeeded,  by  lease,  to  its  properties,  rights, 
privileges  and  franchises  "  without  change,  or  diminution,  as 
they  were  before  held  and  enjoyed,"  by  virtue  of  the  pro- 
visions of  the  statute  authorizing  the  leasing.  (Chap.  503, 
Laws  of  1879,  sec.  1.)  The  defendant,  thereupon,  proceeded 
to  reconstruct  its  entire  railroad  for  operation  bf  electric 
power,  or  the  "  trolley  system,"  instead  of  by  horse  power; 
permission  for  which  had  been  granted  by  the  municipal 
authorities  to  the  defendant's  lessor  and  by  the  state  railroad 
commissioners  to  the  defendant,  and  there  were  expended 
four  millions  of  dollars  in  the  work.  It  was  expressly  found, 
upon  the  evidence,  that  this  expenditure  was  made  in  reli- 
ance upon  the  provisions  of  the  act  of  1869  and  upon  the 
agreement  with  the  city,  relating  to  the  right  to  change  the 
motive  power.  The  agreement  referred  to  had  been  made 
just  prior  to  the  lease  and  provided,  inter  alia^  for  the  com- 
pany's compliance  with  ordinances  relating  to  "  the  general 
repairs  of  the  streets  within  and  for  two  feet  outside  and 
adjoining  the  company's  tracks."  But  repairs,  it  is  to  be 
observed,  only,  had  been  required  by  the  act  of  1869. 

The  contractual  rights  vested  in  the  Rochester  City  & 
Brighton  Railroad  Company  through  the  act  of  1869  were 
property,  of  which  the  defendant  became  possessed ;  and  it 
was  not  competent  for  the  legislature  to  affect,  or  to  impair, 
them.  The  contract  existed,  which  the  legislature  had  vali- 
dated and  re-enacted,  and  it  was  within  the  protection  of  the 
Federal  and  State  Constitutions.  There  was  neither  an  express, 
nor  an  implied,  right  reserved  to  the  state  to  alter,  or  to  repeal, 
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it.  The  obligation  upon  the  city  to  observe  the  provision  for 
exemption  as  to  future  expenses  of  street  improvements  was 
as  permanent  and  unalterable,  as  was  the  obligation  upon  the 
company,  during  its  corporate  life,  to  carry  passengers  between 
certain  ages  for  a  reduced  fare  and  to  keep  the  6treet  surface 
within  its  tracks  in  thorough  repair.  The  discussion  by  the 
United  States  Supreme  Court,  in  the  cases  of  New  Jersey  v. 
Tard^S  TJ.  S.  104),  and  of  Stearns  v.  Minnesota,  (179  ib. 
223),  is  much  in  point  upon  the  power  of  the  legislature  of  a 
state  to  alter,  or  to  repeal,  contracts  created  by  legislative 
enactments  and  granting  exemptions  in  consideration  of  the 
performance  of  some  obligation  imposed  upon  the  grantee. 

The  General  Railroad  Act  of  1884,  under  which  the 
defendant  was  incorporated,  should  not  be  construed  as 
applying  to  existing  railroad  systems,  whose  tracks  were  con 
structed  prior  to  1884,  and  its  plain  provisions  do  not  require 
such  a  construction.  Although  organized  under  the  act  of 
1884,  the  defendant  took  over  the  franchises  and  rights  of  its 
lessor,  as  they  were  previously  enjoyed,  and  operated  the  rail- 
road property  by  right  thereof  and  not  under  its  act  of  incor- 
poration. In  so  far  as  its  lessor  had  constructed  extensions  of 
its  tracks,  under  consents  obtained  from  the  municipal  author- 
ities, after  the  passage  of  the  general  act  of  1884,  to  that 
extent,  the  provisions  of  that  act  would  control  in  their  oper- 
ation. But,  as  to  previously  constructed  tracks,  their  opera- 
tion would  be  within  the  provisions  of  the  legislative  contract 
of  1869.  It  may  be  observed  that  the  requirement  of  section 
9  of  the  act  of  1884,  as  to  a  corporation  constructing,  extend- 
ing, or  operating,  a  railroad  constructed,  or  extended,  under 
the  provisions  of  the  act,  is  to  "  have  and  keep  in  permanent 
repair  the  portion  of  every  street "  etc. ;  which  would  be, 
indeed,  but  the  obligation  resting  upon  the  defendant,  as  les- 
see, and  would  impose  no  greater  burden,  apparently.  But 
section  18  of  the  act  expressly  provides  that  nothing  therein 
"  shall  interfere  with,  or  repeal,  or  invalidate,  any  rights  here- 
tofore acquired  under  the  laws  of  this  state  by  any  horse  rail- 
road company,  or  affect,  or  repeal,  any  right  of  any  existing 
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street  surface  railroad  company  to  .  .  .  operate  .  .  . 
its  road  in  accordance  with  the  terms  and  provisions  of  its 
charter  "  etc.  The  consents,  under  which  the  extensions  were 
granted  to  the  defendant's  lessor,  were  upon  the  condition,  as 
required  by  the  act  to  be  expressed,  in  such  a  case,  "  that  the 
provisions  of  chapter  252  of  the  laws  of  1884 pertinent  thereto 
shall  be  complied  with,"  and  those  granted  to  the  defendant 
since  the  lease  were  upon  the  condition  "that  the  pf*>visions 
of  Article  IV  of  the  Railroad  Law  pertinent  thereto  shall  be 
complied  with."  That  new  extensions  of  tracks  and  the  oper- 
ation of  the  railroad  franchise  therewith  should  bring  the  cor- 
poration within  the  government  of  the  provisions  of  the  Gen- 
eral Railroad  Acts  is  not  unreasonable  and  I  do  not  understand 
the  defendant  to  raise  any  question  as  to  that. 

As  to  the  Railroad  Law  of  1890,  and  its  amendments,  we 
must  assume,  in  view  of  our  decision  in  the  Conway  Case, 
(supra),  that  section  90,  in  making  its  provisions  applicable 
"  to  every  corporation,  which  under  the  provisions  thereof,  or 
of  any  other  law,  has  constructed,  or  shall  construct  or  oper- 
ate, etc.,  a  street  surface  railroad  "  etc.,  is  unconstitutional  and 
void  as  to  the  defendant.  The  argument  is  that  the  defend- 
ant has  waived,  or  "contracted  away,"  any  claim  to  exemp- 
tion, in  extending  its  railroad  into  various  streets  under  con- 
sents, which  are  so  conditioned  as  to  require  compliance  with 
the  provisions  of  article  4  of  the  Railroad  Law,  and  in  the 
proceedings  for  the  confirmation  of  the  location  of  its  tracks. 
With  respect  to  the  defendant's  extensions  of  its  railroad 
under  the  Railroad  Law  of  1890, 1  am  of  the  opinion  that  it 
is  entitled  to  insist  upon  the  limitation  that  only  such  of  the 
provisions  of  article  IV  apply  as,  in  the  language  of  the  stat- 
ute, are  "pertinent  thereto"  and  that  the  provision  as  to 
street  repairs,  if  more  is  required  of  the  company  than  it  is 
already  obligated  to  do,  is  not  pertinent  as  to  tracks  laid  under 
franchises,  prior  to  1884  ;  because  of  the  exemption  contained 
in  the  act  of  1869.  Furthermore,  I  think  that  the  defendant's 
undertaking,  in  obtaining,  and  in  carrying  out,  the  extensions 
of  its  road,  should  be  regarded  as  having  relation  only  to  so 
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much  of  the  railroad  system,  as  was  constructed  and  put  into 
operation  after  the  passage  of  the  General  Act  of  1884,  and 
not  as  an  agreement  to  waive  what  benefit,  or  privilege,  had 
been  secured  through  the  act  of  1869  to  its  lessor.  There 
were  no  words  of  waiver  and  there  is  nothing  to  justify  an 
implication  of  such.  What  the  defendant  applied  for  was 
the  franchise  to  extend  an  existing  road  into-  other  streets  and 
the  consents  had  reference  to  such  extensions,  and  the  terms 
upon  which  they  were  given  brought  the  operation  of  such 
new  tracks  within  the  requirements  of  the  General  Railroad 
Law. 

As  to  the1  proceedings  for  the  confirmation  by  the  munici- 
pal authorities  of  the  location  of  the  tracks  of  the  companies, 
under  whose  franchises  the  defendant  was  operating,  I  am 
unable  to  find  any  agreement  to  waive  the  protection  of 
the  Constitution  as  to  any  right  secured  by  the  act  of  1869. 
The  defendant's  petition  set  fortli  the  lack  of  formality  in 
fixing  the  location  of  the  tracks  in  the  streets,  notwithstand- 
ing that  the  rights  had  been  granted  and  that  the  consents  of 
the  property  owners  had  been  obtained,  and  a  formal  resolu- 
tion of  ratification  and  approval  was  prayed  for.  The  com- 
mon council  passed  an  ordinance  directing  a  contract  to  be 
prepared,  containing  the  terms  upon  which  the  prayer  of  the 
petition  would  be  granted,  which  was  to  be  executed  by  both 
parties.  The  contract,  as  drawn  and  executed,  ratified  the 
location  of  the  railroad  as  then  operated  and  stated  the  condi- 
tions to  be  observed.  They  were,  in  brief,  that  the  provisions 
of  article  IV  of  the  Railroad  Law  should  be  complied  with ; 
that  the  company  should  furnish  transportation  to  two  police- 
men at  a  time  upon  each  car  and  should  issue  tickets  to  detec- 
tives, and  that  it  should  furnish  like  transportation  to  two  fire- 
men on  each  car.  It  was  then,  finally,  provided  by  a  clause  of 
the  contract  that  "  all  the  provisions  of  any  agreement  between 
the  city  of  Rochester  and  any  street  railroad  company  and  all 
ordinances,  resolutions,  grants  and  consents  heretofore  passed 
by  said  city,  with  reference  to  the  construction,  mainte- 
nance,  or  operation  of  street  railroads  within  said  city,  shall 
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remain  in  full  and  binding  force  and  these  resolutions  shall 
not  be  construed  as  .  .  .  repealing,  modifying,  or  chang- 
ing in  any  respect,  the  terms  or  provisions  of  any  agreement 
previously  entered  into  between  said  city  and  any  street  rail- 
road company."  There  appear  to  be  two  sufficient  answers 
to  the  claim  of  the  plaintiff  that  by  this  agreement  the  defend- 
ant had  "  contracted  away  "  the  right  to  exemption  conferred 
by  the  act  of  1869.  The  provision  for  compliance  with  article 
IV  of  the  Railroad  Law  was  but  the  formal  insertion  of  a  con- 
dition, which  the  Railroad  Law  required  to  be  inserted  in 
grants,  consents,  or  franchises,  and  it  is  qualified,  as  a  general 
provision,  by  the  final  and  saving  clause  of  the  contract.  This 
was  but  a  simple  contract  between  the  parties,  which  had  for 
its  purpose  the  settlement  of  any  question  about  the  actual 
location  of  the  tracks  in  the  streets.  The  city  was  asked  for  no 
franchise,  nor  did  it  grant  any.  The  franchises  existed  and 
were  being  lawfully  operated  by  the  defendant.  The  contract, 
while  desired  by  the  defendant  to  prevent  any  question  as  to 
the  proper  location  of  its  tracks,  obtained  for  the  city  the 
right  to  have  members  of  its  police  and  fire  departments  car- 
ried free.  But  the  final  clause  clearly  operated  to  preserve 
whatever  contractual  rights  the  defendant  had  become  pos- 
sessed of  under  the  lease,  and  it  expressly  provided  that  the 
resolution  should  not  be  considered  as  repealing,  or  changing, 
any  agreement  previously  entered  into.  There  would  appear 
to  be  little  if  any  reason  for  the  insertion  of  this  saving  clause, 
unless  to  qualify  the  broad  application  of  the  provisions  of 
article  IV  of  the  Railroad  Law. 

Without  further  discussion  of  the  questions,  I  think  enough 
has  been  said  to  show  that  the  defendant  is  entitled  to  insist 
upon  the  right  to  be  exempted  from  the  burden  of  the  expense 
of  any  new,  or  permanent,  improvements  in  streets,  wherein 
tracks  were  constructed  and  operated  under  franchises  prior 
to  1884.     I,  therefore,  advise  the  affirmance  of  the  judgment. 

Haight,  Vann  and  Werner,  J  J.,  concur  with  Cullen, 
Oh.  J. ;  O'Brien  and  Bartlett,  JJ.,  concur  with  Gray,  J. 

Judgment  reversed,  etc. 
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The  People  of  the  State  of  New  York,  Respondent,  v. 
Albkrt  T.  Patrick,  Appellant. 

1.  Murder  —  Sufficiency  of  Evidence  —  Corroboration  of  Accom- 
plice—  Corpus  Delicti — Forgery  —  New  Trial.  The  evidence 
reviewed  upon  the  trial  of  an  indictment  for  murder  charging  the 
defendant  with  having  effected  the  death  of  the  deceased  by  means 
of  poison  administered  by  an  accomplice;  consisting  of  the  latter's 
testimony,  which  gave  the  details  of  the  crime,  charged  that  its  com- 
mission was  induoed  by  the  defendant,  narrated  circumstances  tending 
to  show  that  it  was  the  result  of  a  conspiracy  between  the  defendant 
and  himself  to  secure  possession  of  the  property  of  the  deceased,  evi- 
denced by  a  will  in  favor  of  defendant  and  by  various  transfers  to 
him  of  property,  all  purporting  to  have  been  executed  by  the  deceased, 
but  which  in  fact  were  forged  by  the  defendant  with  the  aid  of  his  accom- 
plice, such  evidence  also  embracing  facts  and  opinions,  expert  and  lay, 
tending  to  corroborate  such  testimony,  and  lull  sufficient  to  warrant 
its  submission  to  the  jury,  and  the  finding  that  the  testimony  of  the 
accomplice  was  corroborated  by  proof  of  independent  and  material  facts 
connecting  the  defendant  with  the  crime;  and  as  corroborated,  justified 
the  findings  that  the  accomplice  with  the  intent  to  kill  administered 
chloroform  to  the  deceased;  that  death  resulted  from  the  effects  of  the 
chloroform  and  from  no  other  cause;  that  the  defendant  with  the  intent 
to  procure  the  death  of  the  deceased,  aided,  abetted,  counseled,  advised  or 
procured  such  accomplice  tc  kill  him.  The  facts  particularly  consid- 
ered were  those  relating:  1.  To  the  corpus  delicti;  2,  to  the  corroboration 
of  the  testimony  of  the  accomplice;  3,  to  the  various  forgeries  involved. 
Also  field,  that  the  interests  of  justice  do  not  demand  the  exercise  in  this 
case  of  the  broad  powers  conferred  by  the  state  upon  the  Court  of  Appeals 
to  reverse  a  judgment  of  conviction  upon  the  facts  and  to  grant  a  new  trial. 
In  the  absence  of  legal  error,  therefore,  affecting  some  substantial  right  of 
the  defendant,  a  judgment  entered  upon  a  verdict  convicting  Mm  of  the 
crime  of  murder  in  the  first  degree,  based  upon  such  findings,  must  be 
affirmed. 

2.  Basis  for  Hypothetical  Question.  A  hypothetical  question  to  a 
medical  expert  assuming  a  congestion  of  the  lungs  "  that  was  not  exactly 
co-extensive,"  when  the  testimony  shows  that  the  congestion  was  co-exten- 
sive, is  properly  objected  to  and  justifies  the  trial  court  in  compelling  the 
alteration  of  its  phraseology. 

3.  Hearsay.  Where  the  issue  was  whether  as  part  of  the  scheme  to 
obtain  possession  of  the  property,  a  letter  from  the  deceased  to  defendant 
requesting  the  cremation  of  his  body  had  been  forged,  statements  by  the 
deceased  to  an  intimate  acquaintance  who  was  called  as  a  witness,  express- 
ing himself  in  conversation  as  in  favor  of  cremation,  have  no  relevancy  to 
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the  question  of  the  genuineness  of  the  letter,  and  are  properly  excluded 
upon  cross-examination. 

4.  Competency  of  Attempt  by  Accomplice  at  Suicide  Advised  by 
Defendant.  Evidence  of  an  attempt  at  suicide  by  the  accomplice  by 
means  of  a  penknife,  he  having  testified  that  the  defendant  had  advised 
their  jointly  committing  suicide,  and  had  furnished  him  with  a  knife  for 
the  purpose,  some  months  after  the  death  of  the  deceased,  while  both 
were  confined  in  prison  under  a  charge  of  forgery,  is  competent:  it  tended 
at  least  to  show  the  continuance  of  the  conspiracy:  to  prove  an  attempt  by 
the  defendant  to  destroy  proof  of  his  guilt:  and  bore  upon  the  credibility 
of  the  accomplice  in  testifying  that  the  defendant  had  advised  suicide 
and  had  furnished  him  with  a  knife  for  the  purpose. 

5.  Admissibility  of  Conversation  at  Interviews  with  Counsel. 
Permitting  the  accomplice  to  testify  to  conversations  at  interviews  when 
he,  the  defendant,  and  counsel  were  together,  do  not  constitute  reversible 
error,  when  the  relation  of  counsel  was  not  shown  to  exist  or  the  conver- 
sation was  conducted  between  him  and  the  defendant,  so  as  not  to  be  over- 
heard by  the  counsel,  or  the  objection  to  the  testimony  was  too  genera); 
especially  when  the  trial  court  excluded  so  much  of  the  testimony  as  was 
offered  to  prove  admissions  on  the  part  of  the  defendant. 

6.  Waiver  of  Privilege  as  to  Communications  to  Counsel. 
Where,  upon  the  cross-examination  of  the  accomplice,  it  was  shown  that 
he  had  made  false  statements  to  the  district  attorney  concerning  the  death 
of  the  deceased,  it  is  not  erroneous  to  allow  the  prosecution  to  show  that 
at  a  date  prior  to  the  statements  he  had  told  his  counsel,  who  was  also 
counsel  for  the  defendant,  that  he  had  chloroformed  the  deceased,  he 
being  allowed  to  testify  only  to  the  fact  that  he  had  told  the  counsel  of 
his  own  guilt;  the  fact  that  both  had  the  same  counsel  did  not  prevent' 
him  from  waiving  the  privilege  accorded  by  the  statute,  and  permit  the 
extension  of  the  defendant's  privilege  so  as  to  exclude  his  statement 

7.  Comparison  of  Handwritings.  Where  a  clerk  of  the  deceased's 
bankers,  who  was  familiar  with  his  handwriting  for  many  years,  had  been 
examined  by  the  prosecution  and  had  testified  to  the  spuriousness  of  sig- 
natures of  the  deceased  upon  disputed  instruments,  and  the  defendant  sub- 
mit £d  to  him  certain  signatures  purporting  to  have  been  made  by  the 
deceased,  which  were  visible  only  through  slits  or  openings  made  in  envel- 
opes and  he  pronounced  his  opinion  on  them,  and  one  of  the  signatures, 
whicL  he  pronounced  genuine,  had  been  written,  inferentially,  by  an  expert 
in  handwriting,  who  was  called  as  a  witness,  and  was  shown  the  signature 
but  without  the  envelope,  but  was  not  allowed  to  testify  about  it  or  to  the 
effect  that  he  had  written  it,  the  exclusion  of  the  expert's  testimony,  even 
if  erroneous,  must  be  regarded  as  of  negligible  importance,  where  a  large 
amount  of  expert  evidence  was  admitted  upon  the  subject  and  the  jury 
must  have  inferred  from  the  questions  that  their  purpose  was  to  prove 
that  the  clerk  had  made  a  mistake  in  the  comparison  of  signatures. 
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8.  Errors  Not  Affecting  Defendant's  Substantial  Rights,  No 
Cause  for  Reversal  of  Judgment  of  Conviction  —  Code  Cr.  Pro. 
§  542.  Conceding  that  some  of  the  rulings  of  the  trial  judge  were  erro- 
neous, they  affect  no  substantial  right  of  th^  defendant,  and.  under  section 
542  of  the  Code  of  Criminal  Procedure,  they  must  be  regarded  as  tech- 
nical «nd  a  judgment  of  conviction  affirmed. 

9.  New  Trial  upon  the  Ground  op  Newly-Discovered  Evidence. 
A  motion  for  a  new  trial  upon  the  ground  of  newly -discovered  evidence 
upon  allegations  that  complete  immunity  had  been  accorded  to  defendant's 
accomplice;  that  two  coroners'  physicians,  who  testified  as  medical  experts 
concerning  the  autopsy,  had  stated  to  others  thereafter  that  death  resulted 
from  old  age  and  that  no  suspicious  cause  of  death  had  been  revealed*,  that 
they  had  been  paid  by  the  county  for  their  services  to  the  prosecution  in 
preparing  themselves  as  medical  witnesses  for  the  trial  and  that  there  was 
an  Intimate  connection  between  the  proponents  of  a  will,  which  if  the  will 
alleged  to  have  been  forged  was  valid,  was  supplanted  thereby,  and  the 
prosecution,  is  properly  denied  where  the  record  shows  nothing  which  if  true 
is  either  entitled  to  be  regarded  as  newly-discovered  evidence,  or  if  it  might 
be  so  regarded  went  further  than  to  affect  the  credibility  of  the  witnesses. 
The  trial  judge  denied  the  motion  upon  the  ground  that  substantially  all 
the  matters  and  conditions  claimed  to  have  been  newly  discovered  since 
the  trial  were  within  the  knowledge  of  one  or  all  of  the  counsel  for  the 
defendant  from  the  inception  of  the  criminal  charge,  and  that  the  cross- 
examination  of  the  witnesses  for  the  prosecution  indicated  the  possession 
of  knowledge  or  that  it  could  have  been  acquired  by  use  of  the  oppor- 
tunities afforded.  Whether  or  not  a  new  trial  should  be  granted  was  a 
a  matter  within  his  discretion,  which  was  fairly  exercised,  and  with  which 

-the  Court  of  Appeals  will  not  interfere. 

(Argued  March  14,  1905;  decided  June  9,  1905.) 

Appeal  from  a  judgment  of  the  Court  of  General  Sessions 
of  the  Peace  in  and  for  the  county  of  New  York,  rendered 
April  7,  1902,  upon  a  verdict  convicting  the  defendant  of  the 
crime  of  murder  in  the  first  degree  and  from  an  order  deny- 
ing a  motion  for  a  new  trial. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

David  B.  mil  for  appellant.  The  formal  motion  for  a 
new  trial,  which  was  made  by  the  defendant  after  judgment 
herein  on  affidavits,  should  have  been  granted  by  the  court. 
{Union  Bank  v.  Mott,  17  How.  Pr.  354;  Comrs.  of  Excise 
v.  Purdy,  13  Abb.  Pr.  437 ;  People  v.  Briggs,  60  How.  Pr. 
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17 ;  People  v.  Price,  6  N.  T.  Cr.  Rep.  141 ;  Ward  v.  Town 
of  Southfield,  102  N.  Y.  2S7 ;  People  v.  Vanderhoff,  71  Mich. 
158 ;  Hurd  v.  People,  25  Mich.  416 ;  Wellar  v.  People,  30 
Mich.  23 ;  People  v.  Fielding,  158  N.  Y.  542 ;  People  v. 
MuU,  167  N.  Y.  255.)  The  motion  for  a  new  trial  should 
have  been  granted  upon  the  ground  that  there  was  disclosed 
on  the  motion  the  real  and  negative  character  of  the  autopsy 
and  the  true  relation  of  Dr.  Williams  and  Dr.  Donlin  to  the 
prosecution  as  distinguished  from  their  tender  and  descrip- 
tion at  the  trial  as  disinterested  witnesses  and  unbiased  public 
officials.  {People  v.  Vanderhouse,  71  Mich.  175 ;  Corley  v. 
JV.  T.  &  II.  R.  R.  Co.,  12  App.  Div.  409 ;  Hatch  v.  Mann, 
15  Wend.  44;  McCarthy  v.  Bonynge,  12  Daly,  356;  101 
N.  Y.  668 ;  Lyon  v.  Hussey,  82  Hun,  15 ;  Harris  v.  More, 
70  Cal.  502 ;  People  ex  rel.  Whitman  v.  Goldenkram,  38 
Misc.  Rep.  682 ;  People  ex  rel.  Williams  v.  Zucca,  36  Misc. 
Rep.  260 ;  People  ex  rel.  Hamilton  v.  Bd.  Suprs.,  35  App. 
Div.  239 ;  People  ex  rel.  Tripp  v.  Bd.  Suprs.,  22  Misc.  Rep. 
616.)"  The  authority  of  the  court  to  grant  new  trials  after 
judgment  is  not  only  conferred  by  statute,  but  is  inherent  in 
the  court  itself.  Whenever  there  has  been  fraudulent  con- 
cealment or  artitice  practiced  to  the  injury  of  a  defeated 
suitor,  the  subsequent  discovery  thereof  presents  a  case  enti- 
tling such  suitor  to  a  new  trial  upon  proper  application  to  the 
court.  ( Wolf  v.  Malian,  57  Texas,  171 ;  Corley  v.  N.  Y.  cfe 
//.  R.  R.  Co.,  12  App.  Div.  409;  Brooks  v.  R.  Ry.  Co.,  63 
N.  Y.  S.  R.  508 ;  RaphaeUky  v.  lynch,  2  J.  &  S.  31 ;  Harris 
v.  Ditson,  .13  N.  Y.  S.  R.  337 ;  Ward  v.  Town  of  South- 
field,  102  N.  Y.  287;  U.  S.  v.  Throckmorton,  98  U.  S.  61 ; 
People  v.  Mull,  167  N.  Y.  255;  People  v.  Coombs,  158 
N.  Y.  532 ;  People  v.  Bissert,  71  App.  Div.  133.)  View- 
ing the  motion  for  a  new  trial  as  an  ordinary  application 
to  the  court  on  the  ground  of  newly-discovered  evidence,  and 
independently  of  the  concealment  and  artifice  practiced  at  the 
trial,  a  new  trial  should  have  been  granted  in  furtherance  of 
justice.  (U.  S.  v.  Dunlop,  165  U.  S.  486;  W.  S.  P.  Co.  v. 
Barclay,  14  N.  Y.  S.  R.  879 ;  Holmes  v.  Rogers,  32  N.  Y. 
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S.  R.  470;  Oorley  v.  N.  Y.  &  11.  R.  R\  Co.,  12  App.  Div. 
409;  Guyot  v.  Butts,  4  Wend.  579;  Mies  v.  Brackett,  15 
Mass.  378.)  The  conviction  was  not  justified  by  the  evi- 
dence, and  cannot  be  sustained  in  law.  (State  v.  Nesenhener, 
65  S.  W.  Rep.  230 ;  Pitts  v.  State,  43  Miss.  472 ;  Joe  v. 
State,  6  Fla.  591;  Hatchett  v.  Corn.,  76  Va.  1030;  2  Bishop 
on  Crim.  Proc.  §  650;  Wills  on  Cir.  Ev.  §  233;  20  Am.  & 
Eng.  Ency.  of  Law  [2d  ed.],  544 ;  Steve?is  v.  People,  4  Park. 
Cr.  Rep.  396 ;  People  v.  Ledwon,  153  N.  Y.  20 ;  People  v. 
Buchanan,  145  N.  Y.  1 ;  People  v.  Harris,  136  N.  Y.  423 ; 
People  v.  Benham,  160  N".  Y.  425 ;  People  v.  Kerrigan,  32 
N.  Y.  Supp.  367.)  The  court  should  have  instructed  the  jury 
as  matter  of  law  to  disregard  the  evidence  of  the  witness 
Jones.  (People  v.  Davis,  15  Wend.  607 ;  People  v.  Ledwon, 
153  N.  Y.  10 ;  People  v.  Evans,  40  K  Y.  1 ;  The  Santissima, 
7  Wheat.  283.)  The  action  of  the  court  in  refusing  to  permit 
the  defense  to  phrase  a  hypothetical  question  which  did  not 
contain  the  recital,  as  an  element,  of  a  "co-extensive  con- 
gestion of  the  lungs"  and  in  ruling  out  the  questions  which 
used  the  language  of  Dr.  Donlin's  testimony,  "congestion 
that  was  not  exactly  co-extensive,"  was  error  of  the  most  preju- 
dicial character.  (Stewart  v.  Field,  90  N.  ,Y.  640 ;  People 
v.  Conroy,  151  N.  Y.  543 ;  Cole  v.  Fall  Brook  Coal  Co.,  159 
N.  Y.  59 ;  Steams  v.  Field,  90  N.  Y.  640 ;  Cowley  v.  People, 
83  N.  Y.  464;  Dilleber  v.  H.  L.  Ins.  Co.,  87  N.  Y.  79;  11 
N.  Y.  Ann.  Cas.  37 ;  Gray  v.  B.  II.  R.  R.  Co.,  72  App.  Div. 
424 ;  Woodward  v.  C,  M.  &  S.  P.  Ry.  Co.,  122  Fed.  Rep.  66.) 
The  exclusion  of  the  testimony  of  the  witness  Charles  T. 
Adams  was  a  serious  error  which  greatly  prejudiced  the 
defendant's  rights.  (Bean  v.  Tonnele,  94  N.  Y.  381 ;  Cos- 
tello  v.  Crowell,  183  Mass.  352;  1  Taylor  on  Ev.  §  576; 
Rice  on  Ev.  328 ;  McKeon  v.  People,  1  N.  Y.  Cr.  Rep. 
457  ;  People  v.  Choy  Ah  Sing,  84  Cal.  276 ;  Plummer  v. 
Coram.,  1  Ky.  76 ;  Arnold  v.  State,  9  Tex.  App.  435 ;  Peo- 
ple v.  Driscoll,  107  N.  Y.  414 ;  Donohue  v.  People,  56 
N.  Y.  208 ;  People  v.  Jones,  106  N.  Y.  523 ;  People  v. 
Gehmde,  1    Sheid.   251.)      There  was  no  adequate  or  legal 
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evidence  amounting  to  a  corroboration  of  the  testimony  of 
the  accomplice  Jones,  connecting  the  defendant  with  the 
commission  of  the  crime  of  murder;  and  the  court  should 
have  60  advised  the  jury.  (Code  Crim.  Pro.  §  399;  People 
v.  Page,  162  N.  Y.  272 ;  People  v.  O'Farrell,  175  N.  Y. 
323 ;  People  v.  Ledwon,  153  N.  Y.  20 ;  People  v.  Courtney, 
28  Hun,  594;  People  v.  White,  62  Hun,  114.)  It  was 
reversible  error  and,  in  any  event,  an  abuse  of  discretion  for 
the  court  to  have  refused  to  receive  evidence  as  to  Dr.  Don- 
lin's  statements  at  the  autopsy,  and  to  refuse  to  allow  Dr. 
Donlin  to  be  recalled  and  asked  whether  he  did  not  make 
statements  at  the  time  of  the  autopsy,  to  the  effect  that  Rice 
had  died  of  old  age.  (People  ex  rel.  Burr  v.  Zeyst,  23  N.  Y. 
142 ;  People  v.  Johnson.  140  N.  Y.  350 ;  Comm.  v.  Dun- 
neen,  128  Mass.  422;  People  v.  Wilson,  109  N.  Y.  345; 
Matter  of  Ilesdra,  119  N.  Y.  615 ;  Pyle  v.  Pyle,  108  111. 
289 ;  People  v.  Gonzalez,  35  N.  Y.  49 ;  Greenfield  v.  People, 
85  N.  Y.  75;  People  v.  Deacons,  109  K  Y.  374;  State  v. 
Morley,  102  Mo.  374.)  The  rulings  of  the  court  permitting 
evidence  as  to  Short's  being  under  indictment,  and  thereafter 
excluding  evidence  on  the  part  of  the  defense  as  to  the 
circnmstances  and  causes  of  the  indictment,  were  grossly 
prejudicial.  (Van  Bokkelen  v.  Berdell,  130  N.  Y.  140; 
People  v.  Sullivan,  34  App.  Div.  544;  Wilson  v. 
Eveline,  35  App.  Div.  92 ;  People  v.  Dorthy,  20  App. 
Div.  308 ;  Uirschman  v.  Cohn,  38  App.  Div.  351 ; 
People  v.  Glennon,  37  Misc.  Rep.  1 ;  Sacia  v.  Decker,  1  Civ. 
Pro.  Rep.  47 ;  Carlson  v.  Winterson,  147  N.  Y.  652.)  The 
admission  in  evidence  of  Jones'  alleged  attempts  at  suicide 
was  error.  (People  v.  Davis,  56  N.  Y.  95 ;  People  v.  Ball, 
94  Cal.  595 ;  People  v.  Kraft,  148  N.  Y.  631 ;  People  v. 
Sharp,  107  X.  Y.  427.)  Serious  errors,  prejudicial  in  charac- 
ter, were  committed  in  rulings  as  to  privileged  communica- 
tions between  attorney  and  client.  (Weeks  on  Attorneys 
[2d  ed.],  379 ;  People  v.  Atkinson,  40  Cal.  284 ;  Bacon  v. 
Frisbie,  80  N.  Y.  394  ;  Feeney  v.  Z.  L  B.  B.  Co.,  116  N.  Y. 
375.;  Dechert  v.  M.  F.  L.  Co.,  39  App.  Div.  490 ;  Jackson  v. 
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Denison,  4  Wend.  558 ;  Jackson  v.  Burtis,  14  Johns.  391, 
399 ;  Hex  v.  Dixon,  3  Burr.  1687 ;  State  v.  James,  34  S.  C. 
49 ;  Sutton  v.  State,  16  Tex.  App  490 ;  Ai%mstrong  v.  Peo- 
ple, 70  N.  Y.  38,  47.)  The  court  erred  in  admitting  the 
declarations  and  conversations  of  the  witness  Jones  in  the 
absence  of  the  defendant.  (Ormsby  v.  People,  53  N.  Y. 
472 ;  People  v.  Pavlik,  7  N.  Y.  Criin.  Rep.  30.) 

William  Travera  Jerome,  District  Attorney  (Judson  S. 
Landon  and  Howard  S.  Gans  of  counsel),  for  respondent. 
The  motion  for  a  new  trial  was  properly  denied.  (Code  Crim. 
Pro.  §  465 ;  People  v.  Priori,  164  N.  Y  459 ;  People  v. 
Shea,  16  Misc.  Eep.  111.)  Whether  the  recorder  should 
grant  a  new  trial  was  within  his  discretion,  with  which  this 
court  wi/J  not  interfere,  if  he  fairly  exercised  it.  (People  v 
Buchanan,  145  N.  Y.  1-30.)  The  dead  body  was  found  with 
marks  of  fatal  violence  upon  it,  and  satisfactory  evidence  was 
introduced  as  to  the  criminal  infliction  of  such  violence,  and 
thus  the  corpus  delicti  was  proved.  {People  v.  Burness,  178 
N.  Y.  429  ;  People  v.  Deacons,  109  N.  Y.  374  ;  Comm.  v. 
Cosiley,  118  Mass.  1;  Comm.  v.  Hackett,  2  Allen,  136.) 
The  conviction  was  justified  by  the  evidence.  (People  v. 
Buchanan,  145  N.  Y.  1 ;  People  v.  Harris,  136  N.  Y.  423 ; 
People  v.  Benham,  160  N.  Y.  402 ;  People  v.  Jones,  99 
N.  Y.  667 ;  People  v.  O'Sullivan,  104  N.  Y.  481.)  The 
testimony  of  an  accomplice,  if  there  is  any  other  evidence 
tending  to  corroborate  it  which,  if  believed  by  the  jury,  would 
tend  to  support  their  verdict  of  conviction,  must  be  submitted 
to  them.  (People  v.  (TNeil,  109  N.  Y.  251 ;  People  v. 
Chapleau,  121  N.  Y.  266.)  The  refusal  of  the  court  on 
defendant's  direct  examination  "to  permit  the  defense  to 
phrase  a  hypothetical  question  which  did  not  contain  the 
recital,  as  an  element,  of  a  co-extensive  congestion  of  the  lungs, 
and  in  ruling  out  the  questions  which  used  the  language  of 
Dr.  Donlin's  testimony,  i  congestion  that  was  not  exactly  co-ex- 
tensive,' "  was  no  error.  (People  v.  Harris,  136  N.  Y.  423 ; 
Stearns  v.  Field,  90  N.  Y.  640.)    The  court  did  not  err  in 
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excluding  testimony  of  Mr.  Adams,  offered  by  the  defendant, 
as  to  what  Mr.  Rice  said  to  him  upon  the  subject  of  crema- 
tion. (Throckmorton  v.  Holt,  180  U.  S.  552  ;  Matter  of 
Kennedy,  167  N.  Y.  163 ;  Johnson  v.  Hicks,  1  Lans.  150; 
Watermem  v.  Whitney,  11  N.  Y.  157 ;  Marx  v.  McGlynn, 
88  N.  Y.  357 ;  Jackson  v.  Betts,  6  Cow.  376  ;  Jackson  v. 
Knifen,  2  Johns.  31 ;  People  v.  Tuczkewitz,  149  N.  Y.  240 ; 
11  Am.  &  Eng.  Ency.  of  Law  [2d  ed.],  504;  Comm.  v.  Web- 
ster,  5  Gush.  295  ;  Gardiner  v.  People,  6  Park.  Cr.  Rep.  155 ; 
Comm.  v.  Socket,  22  Pick.  394.)  There  was  adequate  legal 
evidence  amounting  to  a  corroboration  of  the  testimony  of  the 
accomplice  Jones.  (People  v.  CFarreU,  175  N.  Y.  323; 
People  v.  Way  man,  128  N.  Y.  585 ;  People  v.  IIooghkerkt 
96  N.  Y.  149 ;  People  v.  Ryland,  97  N.  Y.  126  ;  People  v! 
Ogle,  104  N.  Y.  511 ;  People  v.  Everhardt,  104  K  Y.  591 ; 
People  v.  Elliott,  106  N.  Y.  288 ;  People  v.  J*odA7^,  103 
N.  Y.  182;  P^Z*  v.  Mayhew,  150  N.  Y.  346;  People  v. 
CPNeil,  109  N".  Y.  251.)  There  was  no  error  in  refusing  to 
receive  evidence  as  to  Dr.  Donlin's  statements  at  the  autopsy 
and  in  refusing  to  allow  Dr.  Donlin  to  be  recalled  and  asked 
whether  he  did  not  make  statements  at  the  time  of  the  autopsy 
to  the  effect  that  Rice  had  died  of  old  age.  (Hart  v.  H.  R. 
B.  Co.,  84  K  Y.  56  ;  Palmer  v.  Haight,  2  Barb.  210 ;  Kim- 
loll  v.  Bams,  19  Wend.  437 ;  Martin  v.  N.  Y,  N.  II.  dkll. 
R.  R.  Co.,  103  N.  Y.  626 ;  Waldele  v.  N.  Y.  C.  <&  H.  R. 
R.  R.  Co.,  95  N.  Y.  274 ;  People  v.  Bi*iscoll,  107  N.  Y.  414 ; 
People  v.  Smith,  172  N.  Y.  210.)  It  was  competent  upon 
cross-examination  of  the  witness  David  L.  Short  to  show  his 
interest  in  this  case,  and  also  his  relations  to  it,  as  tending  to 
show  his  bias.  (Ryan  v.  People,  79  N.  Y.  593  ;  Newton  v. 
Harris,  6  N.  Y.  345 ;  People  v.  Brooks,  131  N.  Y.  321.) 
The  admission  of  evidence  of  Jones'  alleged  attempt  to  com- 
mit suicide  was  not  error.  (People  v.  Gonzalez,  35  N.  Y.  49 ; 
King  v.  N.  Y.  C.  R.  R.  Co.,  72  N.  Y.  607 ;  People  v. 
Gardner,  144  N.  Y.  119  ;  Cowley  v.  People,  83  N.  Y.  464; 
People  v.  Johnson,  140  N.  Y.  350 ;  People  v.  Buddensieck, 
103  N".  Y.  487.)    No  error  was  committed  by  the  court  in 
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ruling  as  to  alleged  privileged  communications  between  the 
defendant  and  Mr.  Potts.  (Renihan  v.  Dennin,  103  N.  T. 
573 ;  Rosseau  v.  Bleau,  131  N.  Y.  177  ;  Doheny  v.  Lacy,  166 
K  T.  213 ;  People  ex  rel.  Mitchell  v.  Sheriff,  29  Barb.  622 ; 
Coveney  v.  Tannahill,  1  Hill,  33 ;  Jackson  v.  Mc  Vey,  18 
Johns.  330 ;  Brandt  v.  Klein,  17  Johns.  335  ;  Greenl.  on 
Ev.  §  245 ;  State  v.  Tall,  43  Minn.  273 ;  Oliver  v.  Pate,  43 
Ind.  132  ;  Jones  v.  State,  65  Miss.  179  ;  People  v.  Gallagher, 
75  Mich.  512.)  There  was  no  error  in  rejecting  the  testimony 
of  Dr.  Millican  as  to  information  obtained  by  him  as  a  result 
of  his  studies  of  chloroform  poisoning.  {Harris  v.  P  P.  R. 
Co.,  3  Bosw.  7 ;  Foggett  v.  Fischer,  23  App.  Div.  207 ; 
McEvoy  v.  Lommel,  78  App.  Div.  324  ;  Pahl  v.  T.  C.  R.  R. 
Co.,  81  App.  Div.  308;  Comm.  v.  Wilson,  1  Gray,  338; 
Comm.  v.  Sturtivant,  117  Mass.  122.) 

Gray,  J.  The  defendant  was  charged  in  the  indictment 
with  murder,  in  the  first  degree,  committed  upon  William  M. 
Rice  by  administering  to  him  mercury,  chloroform,  and  other 
poisons.  When  arraigned,  he  pleaded  "  not  guilty."  A  trial 
was  had,  in  the  Court  of  General  Sessions  of  the  Peace  of  the 
city  and  county  of  New  York,  at  which  he  was  convicted, 
upon  the  verdict  of  a  jury,  as  charged  in  the  indictment. 
Upon  the  trial,  the  prosecution  relied  upon  the  administration 
of  chloroform  as  the  means  employed  for  causing  death. 
From  the  judgment  of  conviction,  and  from  an  order  deny- 
ing him  a  new  trial,  the  defendant  has  appealed  to  this  court. 
It  is  his  contention  that  the  evidence  was  insufficient  %>  justify 
the  verdict  and  that  errors  were  committed  upon  the  trial, 
which  require  that  this  court  should  reverse  the  judgment  and 
award  him  a  new  trial.  Especially  does  he  insist  upon  being 
granted  another. trial,  because  of  certain  evidence,  which,  he 
alleges,  was  discovered  after  the  judgment  and  so  affects  the 
proof  relied  upon  by  the  prosecution,  as  to  make  it  probable 
that  a  different  verdict  would  be  rendered.  This  is  a  very 
serious  charge  and,  in  order  that  justice  shall  appear  to  have 
been  done  upon  the  trial  of  the  defendant,  an  examination  and 
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Ik  consideration  of  the  evidence  become  necessary,  which  must 
be  somewhat  extended.  The  enormous  size  of  this  record 
casts  upon  us  a  burden,  which  might  well  have  been  lightened 
by  eliminating  from  the  appeal  book  much  of  discussion 
between  court  and  counsel  and  much  of  repetition  in  testi- 
mony. The  matter  could  have  been  of  beuefit  neither  to  the 
defendant,  nor  to  the  People.  This  case  has  the  interest  and 
it  is  invested  with  the  seriousness,  which  characterize  all 
cases,  in  which  the  infliction  of  the  death  penalty  depends 
upon  presumptive  proof  of  the  crime  charged.  The  theory 
of  the  People  was  that  the  defendant  had  conspired  with 
Charles  F.  Jones,  the  valet,  or,  as  sometimes  called,  the  secre- 
tary, of  Rice,  to  kill  Rice  and  that  the  defendant  procured 
Jones  to  administer  chloroform  to  him  in  accomplishment  of 
their  joint  purpose.  This  purpose,  they  say,  was  motived  by 
the  desire  to  obtain  possession  of  Rice's  estate,  through  a  will 
in  favor  of  the  defendant  and  through  various  transfers  to 
him  of  properties ;  all  purporting  to  have  been  executed  by 
Rice,  but  which  had,  in  fact,  been  forged  by  the  defendant 
with  Jones'  aid.  The  defense  is  based  upon  a  denial  that 
Rice's  death  was  effected  by  violent  means,  or  that  it  was  by 
the  procurement  of  the  defendant;  and  the  proposition  is 
advanced  that  the  forgeries  were  not  brought  home  to  the 
defendant,  or,  if  the  evidence  warranted  the  finding  that  they 
were,  that  that  fact  did  not,  necessarily,  fasten  upon  him  a 
criminal  agency  in  the  murder. 

A  careful  reading  of  this  record  and  a  grave  consideration 
of  the  igatters  of  proof  have  convinced  me  that  the  jury 
reached  a  just  conclusion  and  that  there  is  no  warrant  for,  nor 
do  the  interests  of  justice  demand,  our  interference  with  the 
judgment.  I  see  no  occasion  for  tlio  exercise  in  this  case  of 
the  broad  power  conferred  by  the  state  upon  this  court,  in 
capital  cases,  to  reverse  a  conviction  and  to  grant  a  new  trial 
upon  the  indictment. 

In  the  evolution  of  the  common  law,  it  became  essential, 
in  order  to  convict  a  person  accused  of  homicide,  to  prove 
that  the  crime  had,  in  fact,  been  committed.     The  corpus 
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delicti,  which  is  to  say,  the  body  of  the  crime,  or  the  fact  that  [ 
a  murder  had  been  committed,  was  required  to  be  satisfac-l 
torily  established  by  proof  of  the  death  and  that  the  death  was 
caused  by  the  criminal  agency  of  the  accused.  The  rule' 
existed  under  the  Roman  civil  law  and  the  English  judges 
adopted  it,  because  of  the  number  of  deplorable  instances  of 
the  execution  of  innocent  persons,  upon  convictions  resting 
upon  merely  incriminating  circumstances  and  having  no  sup- 
port, either,  in  some  certain  proof  of  the  death  of  the  sup- 
posed victim,  or  in  that  of  the  fact  of  a  homicide.  (2  Hale 
P.  C.  290 ;  1  Starkie  on  Evid.  575 ;  3  Greenl.  Evid.  sees.  30, 
131.)  This  humane  rule  of  the  common  law  was  early  incor- 
porated in  the  body  of  our  laws  and  is  now  embodied  in  sec- 
tion 181  of  the  Penal  Code  ;  which  provides  that  "  no  person 
can  be  convicted  of  murder,  or  manslaughter,  unless  the  death 
of  the  person  alleged  to  have  been  killed  and  the  fact  of  the 
killing  by  the  defendant,  as  alleged,  are,  each,  established  as 
independent  facts;  the  former  by  direct  proof  and  the  latter 
beyond  a  reasonable  doubt."  The  death  of  Rice  being  undis- 
puted, the  question,  which  we  have  to  consider,  is  whether  the 
evidence  was  so  strong  and  so  cogent  that  the  jurors  might, 
justly  and  intelligently,  6ay  that,  beyond  a  reasonable  doubt, 
the  death  was  caused  by  the  criminal  agency  of  the  defendant. 
It  was  not  claimed  that  he  committed  the  act,  by  which  Rice 
was  made  to  die ;  for  the  prosecution  had  the  voluntary  con- 
fession of  Jones  that  it  was  he  who  did  it,  being  induced  and 
aided  thereto  by  the  defendant.  But  the  defendant  was  a 
principal  in  the  commission  of  the  crime,  under  our  law,  if  he 
aided  and  abetted  it,  whether  present,  or  absent ;  or  if  he, 
directly,  or  indirectly,  counselled,  commanded,  induced,  or 
procured  another  to  commit  it.  (Penal  Code,  sec.  29.)  The 
trial,  therefore,  presented  these  questions  to  the  jury  upon  the 
evidence,  whether  it  was  established  that  the  death  was  the 
result  of  poisoning  and  whether  that  result  was  aided,  or 
abetted,  induced,  or  procured,  by  the  defendant.  Circum- 
stantial evidence  was  sufficient  for  their  determination,  the 
death  being  admitted,  if  it  was  of  such  a  character  as  to  leave 
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the  inference  of  guilt  the  only  reasonable  one  possible  from 
the  facts  disclosed.  In  other  words,  the  whole  question  of 
fact  was  the  personal  guilt  of  the  defendant  and  it  was  per- 
fectly competent  for  the  jury  to  act  upon  presumptive  proof 
in  its  determination.  (1  Starkie  on  Evid.  719,  720 ;  Rulojf 
v.  People,  18  K  Y.  179;  People  v.  Bennett,  49  ib.  137, 
144;  People  v.  Harris,  136  ib.  423,  429.)  It  was  only  nec- 
essary to  a  veadict  of  guilty,  if  they  found  the  cause  of  death 
to  have  been  through  the  administration  of  chloroform,  upon 
evidence  pointing  with  conclusive  force  to  that  result,  that 
the  jurors  should,  further,  find  that  the  defendant  acted  with 
Jones  in  the  pursuance  of  a  common  design  to  effect  the 
death.  His  presence  in  the  felony  was  constructive,  if  the 
evidence  established  that  he  worked  with  Jones  towards  the 
preconcerted  end  and  if  he  was  so  situated  as  to  be  able  to 
move,  and  to  aid,  his  accomplice  in  the  execution  of  their 
common  design.    (See  People  v.  Bliven,  112  N.  Y.  79,  86.) 

As  I  have  said,  the  testimony  of  Jones  was  relied  upon  by 
the  People  to  establish  the  criminal  agency  of  the  defendant 
in  the  homicide ;  but,  it  being  the  testimony  of  an  accomplice, 
it  was  essential  to  a  conviction  that  he  should  be  corroborated 
by  such  other  evidence  as  would  tend  to  connect  the  defend- 
ant with  the  commission  of  the  crime.  (Code  Crim.  Prpc. 
sec.  399.) 

I  shall  consider,  in  first  order,  the  death  of  Rice,  the  facts 
preceding  and  attending  it  and  the  opinions  of  medical  wit- 
nesses as  to  its  cause.  Jones  had  been  employed  by  Rice  in 
the  general  capacity  of  a  secretary  and  a  man  of  all  work, 
for  several  years.  He  was  twenty-6even  years  of  age.  Rice 
was  a  man  of  eighty-four  years  of  age  and  occupied  an  apart- 
ment in  the  city  of  New  York.  At,  and  prior  to,  the  time  of 
his  death,  none  other  than  Jones  was  a  member  of  his  house- 
hold ;  although  a  colored  woman  came  in  the  daytime  to  do 
chores  in  the  way  of  cleaning.  He  had  no  physician  in 
attendance  upon  him  ;  until  in  the  spring,  or  in  the  early  part 
of  the  summer,  of  1900,  when  Dr.  Curry,  the  friend  and  the 
physician  of  the  defendant,  at  the  latter's  instance,  was  brought 
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in  by  Jones,  upon  an  occasion.  Jones  testified  that  Bice's 
attention  had  been  arrested  by  a  magazine  article  on  chloro- 
form and  its  use ;  that  he,  Jones,  mentioned  it  to  defendant 
and  that,  after  several  conversations  with  defendant  upon  the 
subject,  the  latter  proposed  that  mercury  should  be  given  to 
Rice,  as  a  mode  of  weakening  his  system,  preparatory  to 
administering  chloroform.  The  designs  upon  Rice's  property, 
which  his  death  was  to  further,  will  be  discussed  later.  Jones 
got  the  deceased,  occasionally,  a  few  weeks  before  his  death, 
to  take  some  mercurial  pills,  which  he  obtained  upon  a  pre- 
scription that  Dr.  Curry  had  given  him  during  some  attack  of 
his  own.  Their  effect  was  to  cause  a  light  diarrhoea,  which 
soon  passed  over.  The  defendant,  then,  as  Jones  testifies, 
furnished  him  with  some  stronger  mercurial  pills,  which 
affected  Rice  by  causing  a  severe  diarrhoea.  Dr.  Curry 
attended  upon  him  ;  but  was  in  ignorance  of  his  having  taken 
the  pills.  Seme  days  before  his  death,  the  deceased  being 
made  ill  by  eating  bananas,  suggested  by  a  friend  as  a  cure 
for  indigestion,  again,  had  resort  to  the  mercurial  pills; 
with  the  result,  however,  of  benefiting  his  physical  condition. 
On  Friday  and  Saturday,  September  21st  and  22d,  he  was 
rather  ill,  weak  and  at  times,  on  Saturday,  delirious.  On 
Sunday,  having  slept  well,  he  felt  better,  and  Dr.  Curry  said 
lie  was  getting  along  very  well,  at  a  little  before  noon.  In 
the  evening,  Rice  was  sleeping  soundly  ;  when,  at  about  eight 
o'clock,  while  still  sleeping,  Jones  saturated  a  sponge  with  the 
contents  of  a  bottle  containing  about  two  ounces  of  chloroform, 
given  him  by  the  defendant,  as  he  says,  with  instructions  for  its 
use,  placed  it  within  a  cone  made  irom  a  towel  and  put  it  over 
the  face  of  the  sleeper.  He  left  the  room  for  thirty  minutes  and, 
then,  returning,  removed  the  towel-cone  from  the  face,  threw 
it  into  the  kitchen  range  and  burned  it  up.  He  opened  the 
windows,  straightened  out  the  room  to  its  usual  appearance,  tele- 
phoned to  the  defendant  that  the  deceased  was  very  ill  and  sent 
a  messenger  for  Dr.  Cuny.  The  latter  arrived  some  twenty 
minutes  afterwards,  in  company  with  the  defendant,  and 
stated,  after  an  examination,  that  death  had  occurred  thirty 
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minutes,  or  more,  before.  An  undertaker  was  sent  for  by 
the  defendant,  who,  shortly  after,  arrived  with  an  assistant. 
Dr.  Carry  filled  out  a  blank  certificate  with  statements  of 
death  from  "  old  age  and  weak  heart "  and  as  "  immediate 
causes  indigestion  followed  by  collocratal  diarrhoea,  with 
mental  worry."  The  defendant  directed  the  undertaker  to 
have  the  remains  cremated  and  not  to  embalm  them ;  but, 
afterwards,  when  it  was  explained  that  cremation  could  not 
be  arranged  for  within  twenty-four  hours,  he  ordered  them  to 
be  embalmed.  The  assistant  embalmed  them  that  night  by 
injecting  an  embalming  fluid  into  the  arteries ;  which  had  the 
effect,  he  testified,  of  driving  the  blood  back  into  the  heart. 
The  cremation  was  to  have  been  on  Tuesday  morning ;  but, 
before  it  could  be  done,  the  remains  were  taken  charge  of  by 
the  authorities  and  removed  to  the  Morgue,  where  an  autopsy 
was  performed  on  Tuesday,  September  25th. 

As  bearing  upon  the  probabilities  of  the  death  being  due, 
not  to  the  operation  of  natural  causes,  but  to  some  criminal 
agency,  and  before  considering  the  medical  testimony,  a  few 
facts  and  circumstances,  in  part,  appearing  in  Jones'  testimony 
and,  in  part,  in  that  of  other  witnesses,  might,  not  inappropri- 
ately, be  referred  to.  Jones  testified  that,  in  August,  when 
he  told  the  defendant  that  Rice  was  improving  in  health,  the 
defendant  said  to  him  "don't  you  think  Rice  is  living  too 
long  for  our  interest."  Upon  his  assenting,  he  was  asked  to 
"  suggest  some  way  to  get  him  out  of  the  way  .  .  .  that 
if  he  would  let  him  (defendant)  in  some  night,  when  Mr.  Rice 
was  sleeping  soundly,  he  would  come  and  put  him  out  of 
the  way."  Before  that,  in  the  summer,  there  had  been  some 
conversation  between  them  about  chloroform.  The  defend- 
ant asked  him  if  he  could  get  some ;  that  he  wanted  it  for 
a  purpose  and  that  the  law  was  too  strict  to  get  it  here. 
Jones  procured  some  to  be  sent  on  by  his  brother  m  Texas 
and  gave  it  to  the  defendant.  The  sending  and  the  receipt  of 
it  were  testified  to  by  his  brother  and  by  the  express  agents. 
Jones,  further,  testified  that,  in  the  afternoon  of  the  day  of 
the  death,  the  defendant,  after  being  told  by  him  of  Rice's 
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improvement  in  health,  gave  him  a  bottle  of  oxalic  acid  to 
administer ;  being  a  vegetable  poison,  which  would  paralyze 
the  heart.  Witness  tried  to  induce  Rice  to  take  some  diluted 
in  water;  but,  upon  testing  it, he  "spit  it  out."  The  defend- 
ant, though  not  known  to  have  any  acquaintance,  or  relations, 
with  Rice,  was  solicitous  in  frequent  inquiries  of  Dr.  Curry, 
as  the  latter  testified,  about  Rice's  health.  On  the  day  before 
the  death,  he  called  upon  him  in  the  afternoon  and  learned 
from  the  doctor  that,  though  very  weak,  physically,  he 
thought  Rice  would  be  able  to  go  out  in  the  following  week. 
Letters  were  written  by  the  defendant  to  friends  of  the 
deceased  in  Texas,  about  the  middle  of  September,  with  state- 
ments that  the  deceased  was  "  sick,"  "  growing  very  weak ; " 
that  "  he  could  not  live  very  long ; "  that  "  heart  action  was 
growing  very  weak,"  or  "  that  it  was  evident  he  could  not  hold 
out  long." 

The  autopsy  was  performed,  about  forty-three  hours  after 
the  death  occurred,  by  Dr.  Donlin,  a  coroner's  physician,  in 
the  presence  of  Dr.  Williams,  also  a  coroner's  physician,  and 
of  Professor  R.  A.  Wittljaus,  an  expert  chemist.  The  two 
physicians  testified  that  the  organs  of  the  body,  except  the 
lungs,  were  normal  in  condition,  except  as  affected  by  the 
embalming  fluid.  They  and  Professor  Witthaus  agreed  in 
their  testimony  that  the  lungs  were  congested.  Dr.  Donlin 
speaks  of  tbeir  being  "  congested  all  over ; "  while  JDr.  Wil- 
liams characterized  it  as  an  "  intense  congestion  of  the  lungs 
—  co-extensive  with  them."  Outside  of  the  lungs,  they  found 
no  evidence  of  disease  to  account  for  death  and,  beyond  their 
congested  condition,  they  showed  nothing  beyond  a  small 
patch  of  consolidated  tissue  about  the  size  of  a  twenty-five 
cent  piece.  They  testified,  in  effect,  from  experience  and 
from  experiments,  that  nothing  but  the  inhalation  of  some 
gaseous  irritant  could  have  produced  such  a  general  conges- 
tion, and  that  the  lobular  patch,  while  consistent  with  some 
congestion,  was  insufficient  to  account  for  the  condition 
observed.  Dr.  Doniin,  while  testifying  that  he  did  not  know 
the  proximate  cause  of  death,  was  unshaken  in  his  statement 
10 
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that  no  cause  for  it  was  observable  in  the  other  vital  organs. 
Dr  Williams  was  equally  firm  in  making  similar  statements. 
He  had  made  a  study  of  the  case  and  from  that,  as  from 
experiments  upon  animals,  he  was  of  the  opinion  that  chloro- 
form inhaled  would  act  as  an  irritant  upon  the  lung  and  cause 
precisely  that  general  congestion  represented  in  the  case  of 
the  deceased.  The  effect  of  chloroform  upon  the  system,  he 
says,  whether  as  a  negligible  (resiilt,  or  as  an  irritant  causing 
congestion  of  the  lung,  is  dependent  upon  the  extent  to  which 
the  admixture  of  air  is  permitted  in  the  administration  of  the 
drug.  Professor  Witthaus,  an  expert  chemist,  with  large 
experience  in  chemical  analyses  of  bodies,  testified  that  he 
took  away  the  intestines,  stomach,  liver,  kidneys  and  heart  of 
the  deceased.  His  analyses  revealed  the  presence  of  mercury, 
obtained  as  calomel,  and,  though  not  in  quantities  sufficient  to 
cause  death,  its  presence  indicated  a  larger  quantity  to  have 
existed  in  life.  He  says  that  the  embalming  fluid  contained 
no  mercury  and  he  agrees  with  Dr.  Donlin  that  it  would 
have  no  effect  upon  the  lungs,  when  injected  through  the 
brachial  arteries,  beyond  bleaching  them.  He  thought  that 
the  use  of  formaldehyde  in  the  embalming  process  would 
interfere  with  the  analytical  test  for  the  detection  of  chloro- 
form. Dr.  Henry  P.  Loomis,  a  pathologist  with  much 
experience  in  autopsies,  examined  the  heart,  liver  and  kid- 
neys of  the  deceased  and  found  them  normal,  relatively  to  a 
man  of  his  age.  He  found  no  cause  for  death  and  he  gave 
it  as  his  opinion  that  no  disease  will  produce  a  congestion  of 
the  lungs,  which  would  be  co-extensive  with  them.  Pneu- 
monia, he  says,  produces  a  consolidation  of  more  or  less  of  the 
lung.  To  a  hypothetical  question,  assuming  that  there  was 
found  a  congestion  of  the  lungs  co-extensive  witli  the  lungs 
themselves  and  that  there  was  no  other  cause  of  death  found, 
he  answered  that  his  opinion  was  that  the  cause  of  death  had 
been  6ome  irritant  gas,  or  vapor,  administered  through  the 
mouth ;  that  nothing  except  such  an  irritant  would  produce 
such  a  congestion.  Chloroform  would  cause  it,  if  inhaled  in 
excessive  quantities,  and  experiments  upon  animals  had  shown 


1905.]  People  v.  Patrick.  147 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Gray,  J. 

that  the  amount  of  congestion  varied  with  the  degree  of 
admixture  of  atmospheric  air.  A  congestion,  if  produced  at 
all  by  a  kidney  trouble,  would  be  at  the  dependent  portion  of 
the  lungs  and  never  all  over. 

In  behalf  of  the  defendant,  several  witnesses  were  examined 
upon  medical  and  pathological  conditions,  assumed  in  ques- 
tions, which  resumed  the  facts  as  they  had  been  made  to 
appear  in  the  evidence  for  the  People  and  in  the  testimony  of 
Dr.  Curry,  a  witness  for  the  defendant.  For  example,  the 
following  question  was  put  to  Dr.  Edward  W.  Lee,  a  surgeon 
and  physician,  without  objection  :  "  Q.  Doctor,  assuming  that 
a  patient  is  eighty-four  years  of  age ;  that  prior  to  death  he 
had  dropsy  of  the  lower  limbs  for  several  months  from  the 
knees  down,  and  that  the  post-mortem  findings  revealed  the 
brain  to  be  otherwise  normal ;  the  heart  normal,  with  a  slight 
contraction  of  the  pulmonary  and  aortic  orifice ;  the  lungs 
congested  slightly,  but  the  congestion  co-extensive  with  the 
lungs;  a  small  quantity  of  coagulated  blood  in  the  right 
heart;  the  kidneys  firm,  capsules  not  adherent;  surface 
granular,  markings  fairly  distinct,  and  a  number  of  small 
cysts ;  and  that  on  the  day  preceding  his  death  the  patient 
was  troubled  with  his  urine,  and  had  fc>  urinate  frequently ; 
that  the  liver  was  normal,  and  that  the  intestines  were  nega- 
tive, and  that  on  the  day  preceding  the  death  of  the  patient 
he  was  delirious,  more  or  less  during  the  day,  and  was  deliri- 
ous some  upon  the  day  of  his  death,  and  there  was  a  patch  of 
consolidated  lung  tissue  in  the  lower  lobe  of  the  right  lung; 
about  the  size  of  a  twenty-five  cent  piece ;  that  the  lungs 
were  watery ;  what  would  you  say  would  be  the  cause  of 
death?"  The  witness  answered  "congestion  of  the  lungs 
and  diseased  kidneys."  It  was  his  opinion  that,  while  an 
irritant  gas  will  produce  a  congestion  over  both  lungs,  tuber- 
culosis, pneumonia  and  kidney  disease  would  cause  it,  and 
that,  in  the  case  assumed,  the  condition  of  the  heart  occasioned 
the  congestion.  He  testified,  upon  the  subject  of  the  admin- 
istration of  chloroform,  that,  under  the  circumstances  as  stated 
by  Jones  in  his  narrative  of  the  murder,  the  odor  should  have 


148  People  u  Patbiok.  [June, 

Opinion  of  the  Court,  per  Gray,  J.  [Vol.  182. 

been  detected  within  half  to  three-quarters  of  an  hour  after- 
wards, though,  when  confined  in  a  cone,  the  odor  would  not 
be  so  strong  in  a  room,  as  when  administered  in  the  ordinary 
ways ;  that  the  cone  should  have  fallen  from  the  face  of  the 
patient,  as  the  result  of  muscular  action  produced  by  the  first 
exciting  effects  of  the  inhalation  of  the  chloroform  ;  that  it 
might  be  administered  in  such  a  cautious,  or  stealthy,  way  as 
not  to  awaken  the  person  and,  referring  to  the  burning  by 
Jones  of  the  towel  and  sponge  in  the  range,  that  chloroform 
was  not  combustible,  at  first,  though  in  an  hour,  if  exposed 
to  the  open  air,  it  might  wholly  evaporate  from  the  cloth. 
Dr.  James  Ewing,  a  pathologist,  in  answer  to  a  hypothetical 
question,  substantially  similar  to  that  addressed  to  Dr.  Lee, 
was  of  the  opinion  that  death  was  accounted  for  in  the 
presence  of  pneumonia  and  was  not  due  to  chloroform 
poisoning,  though  he  had  no  experience  in  the  use  of 
chloroform.  Doctors  John  H.  Girdner,  Isaac  N.  Love, 
Alexander  Leuf  and  Kenneth  W.  Millican,  physicians,  testi- 
fied in  answer  to  similar  hypothetical  questions,  resuming 
the  bodily  symptoms  and  conditions  of  the  deceased,  prior, 
and  subsequent,  to  his  death.  They  agreed  in  opinion 
that  there  were  no  indications  of  death  from  chloroform 
poisoning  and  that  death  was  due  to  oedema  of  the  lungs, 
caused,  as  some  of  them  said,  by  nephritis,  or  kidney  trouble. 
In  their  opinion,  chloroform  was  not  an  irritant  to  the  lung 
tissue,  to  the  appreciable  extent  claimed  by  the  prosecution  ; 
the  administration  of  chloroform  to  the  deceased,  as  testified 
to,  should  have  had  the  effect  of  awakening  him  from  his  sleep 
and  its  odor  should  have  been  discoverable  within  a  half,  or 
three-quarters,  of  an  hour  afterwards.  Doctors  Girdner  and 
Love  conceded,  the  former,  that  death  might,  within  thirty 
seconds,  have  happened  while  the  cone  was  being  fitted  and, 
the  latter,  that  chloroform  inhaled  might  have  been  an  inter- 
vening cause  of  death,  under  the  circumstances  detailed  by 
the  prosecution  as  happening  on  Sunday.  Dr.  Austin  Flint, 
the  eminent  physician,  testified,  in  answer  to  the  hypothetical 
question  of  the  defendant,  that  death  was  due  to  oedema  of 
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the  lungs  and  that  there  was  no  evidence,  in  the  facts  assumed* 
of  its  being  due  to  chloroform.  He  stated  that  mercury 
could  be  found  in  the  system  for  months  after  its  being  admin- 
istered. He  conceded  that  chloroform  does,  often,  produce 
congestion  of  the  lung6  and  that,  while  he  assumed  that  the 
oedematous  condition  was  due  to  congestion,  there  was  noth- 
ing to  which  he  attributed  that  congestion.  In  rebuttal,  the 
People  examined  several  physicians.  Dr.  Hobart  A.  Hare,  a 
physician  from  Philadelphia,  had  made  a  special  study  of 
drugs,  including  chloroform,  and  he  testified  that  the  effect  of 
putting  a  cone  upon  the  face  of  a  sleeping  man,  under  a  state 
of  facts  similar  to  those  detailed  by  the  witnesses  for  the 
People,  as  existing  in  the  case  of  the  deceased,  would  be  to 
cause  death.  He  said  that  the  facts  evidenced  no  natural 
causes  of  death  and  that  the  administration  of  such  a  large 
amount  of  chloroform  would  act  to  depress,  powerfully,  the 
heart  and  the  circulatory  system.  He  saw  nothing  in  the 
facts,  assumed  as  describing  the  condition  of  the  deceased  for 
several  months  prior  to  his  death,  to  evidence  that  death  was 
approximate,  or  to  account  for  an  oedematous  condition  of  the 
lungs.  Doctors  Robert  C.  Kemp,  Alfred  E.  Thayer  and  Otto  A. 
Schultze,  physicians  competent  from  experience  to  express 
opinions  as  to  the  effects  of  chloroform,  testified.  Dr.  Kemp 
agreed  with  Dr.  Hare  that  death  would  follow  as  the  effect  of 
such  an  administration  of  chloroform,  as  the  prosecution 
claimed  to  be  the  fact.  Dr.  Thayer  was  of  the  opinion  that 
nothing  in  the  conditions,  assumed  by  the  prosecution  as  hav- 
ing been  those  of  the  deceased,  accounted  for  his  death  and 
that  his  prior  symptoms  were  not  consistent  with  oedema  of 
the  lungs.  Dr.  Schultze  was  of  the  opinion  that  nothing  in 
the  conditions  disclosed  upon  the  autopsy  showed  that  death 
was  due  to  old  age,  weak  heart,  or  mental  trouble.  Finally, 
Dr.  John.  B.  McAllister,  a  physician  and  an  instructor  in 
pathology  and  operative  surgery  on  dead  bodies,  testified  that, 
happening  to  come  into  the  room  at  the  time  of  the  autopsy, 
he  6a w  the  body  of  the  deceased  and  that  there  were  no  symp- 
toms of  dropsy  of  the  lower  limbs.     This  latter  statement  has 
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a  somewhat  important  bearing,  in  contradicting  the  assump- 
tion by  the  defense  of  the  fact,  based  upon  Dr.  Curry's  testi- 
mony, that  there  was  a  dropsical  condition  of  the  body  below 
the  knees.  All  of  these  medical  witnesses  in  rebuttal  agreed 
in  the  opinion  that  the  odor  of  chloroform,  within  the  state- 
ment of  facts  assumed  upon  the  testimony  of  Jones,  would 
not  be  discoverable  an  hour  afterwards. 

I  think  I  have  referred  to  the  evidence,  medical  and  other- 
wise, bearing  upon  the  death  of  Rice  and  its  causes,  suffi- 
ciently for  the  purpose  of  presenting  that  feature  of  the  case. 
The  jury  might  well  find  upon  the  evidence  that  the  death 
was  not  the  result  of  natural  causes,  and  that  it  was  due  to 
some  criminal  agency.  They  could  well  conclude  that  the 
autopsy  disclosed  no  natural  cause  for  the  death  and  that,  in 
the  light  of  the  medical  opinions,  it  could  only  be  accounted  for 
as  having  happened  in  the  way  testified  to  by  Jones :  that  is, 
by  chloroform  poisoning.  The  physicians,  who  assisted  at 
the  autopsy,  testified  to  physical  conditions  making  a  natural 
death  incredible.  It  was  for  the  jury  to  say  whether  the 
facts  and  their  opinions,  with  that  of  Professor  Witthaus,  sat- 
isfactorily accounted  for  a  death  by  chloroform  poisoning. 
The  witnesses  of  the  autopsy  testified  positively  to  the  facts 
of  a  congestion  extending  all  over  the  lungs  and  of  the  other 
organs  being  in  a  normal  condition,  relatively  to  the  age  of 
the  deceased.  The  medical  experts  expressed  opinions  upon 
the  hypothetical  case  put  and  they  assumed  the  existence  of 
oedema  of  the  lungs,  which  must  arise  from  —  or,  as  Dr. 
Flint  expressed  it,  which  was  a  symptom  of — a  disease.  If 
the  jury  believed  the  testimony  of  the  physicians,  wlw  took 
part  in  the  autopsy,  then  it  is  certain  that  there  was  no  dis- 
ease of  a  vital  organ  to  account  for  the  cadema.  It  is  a  patho- 
logical fact  that  oedema  is  consequent  upon  an  unrelieved  con- 
gestion of  the  lungs.  The  finding  of  mercury  in  the  body 
corroborated  Jones,  as  to  his  having  given  mercurial  pills  to 
the  deceased  to  weaken  his  system.  If  doubt  should  be 
thrown  upon  the  probability  of  Jones  being  able  to  administer 
the  chloroform  by  means  of  the  cone  left  upon  the  face,  the 
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jury,  in  the  light  even  of  the  evidence  of  the  medical  experts 
for  the  defense,  might  believe  that  the  effect  of  placing  the 
cone  upon  the  face  of  the  deceased  was  to  cause  him  to  pass 
at  once  into  a  state  of  narcosis  ;  or,  in  his  weakened  condition, 
to  be  stricken  by  death  almost  immediately.  I  do  not  think  it 
necessary  to  dwell  longer  upon  this  phase  of  the  case.  When 
the  rest  of  the  evidence  is  considered,  it  will  become  appar- 
ent, in  my  opinion,  that  the  facts  reveal  such  a  confederacy 
of  effort  between  the  defendant  and  Jones  to  cause  the  death 
of  the  deceased,  as  to  make  it  impossible  to  come  to  the  con- 
clusion that  a  natural  death  occurred  at  a  moment,  apparently, 
so  opportune  for  the  success  of  the  plot  into  which  they  had 
entered. 

Jones  had  accompanied  the  deceased  from  Texas  to  New 
York,  in  1897,  and  he  lived  with  him  in  an  apartment  on 
Madison  avenue,  without  other  occupant.  The  deceased  was 
a  man  of  great  wealth,  which  he  had  gained  in  Texan  enter- 
prises. He  was  a  widower  and  was  childless.  Jones  became 
acquainted  with  defendant  one  evening  in  November,  1899 ; 
when  the  latter  called,  under  an  assumed  name,  and  requested 
to  see  Rice  upon  the  pretext  of  some  cotton  business.  Jones 
told  him  that  Rice  had  retired  and  he,  soon  after,  left.  He 
called  at  another  time,  in  the  evening,  with  the  same  ostensi- 
ble purpose  ;  but  did  not  see  Rice.  Upon  that  occasion,  he 
disclosed  his  identity  and  spoke  of  a  litigation  pending  in 
Texas  between  Rice  and  one,  Holt,  who  was  the  executor  of 
the  will  of  Rice's  wife ;  in  which  he  had  been  acting  as  local 
counsel  for  Holt.  His  visits  became  of  weekly  occurrence ; 
but  he  never  came  to  know  Rice.  The  Holt  suit  was  talked 
of  and  its  unfavorable  aspect  was  represented  by  the  defend- 
ant. He  expressed  great  confidence,  if  he  could  get  into  com- 
munication with  Rice,  that  the  case  could  be  settled.  Jones 
told  him  that  the  deceased  would  not  see  him  and  that  he  was 
prejudiced  against  him,  because  of  his  insulting  examination 
of  some  ladies,  upon  a  commission  to  take  testimony  in  New 
York.  Eventually,  he  proposed  that  Jones  should  typewrite 
a  letter  as  from  Rice  to  his  lawyers  in  Texas,  after  a  form 
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which  he  handed  Jones ;  in  which  Rice  should  state  that,  as 
he  was  a  citizen  of  Texas  and  as  his  property  was  there,  he 
was  going  to  settle  the  suit.  The  suit  referred  to  was  brought 
by  Rice  against  the  executor  of  his  wife's  will ;  wherein  she 
had  undertaken  to  dispose  of  some  $2,500,000  of  his  estate, 
upon  the  theory  that  having  married  without  settlements, 
under  the  so-called  "Community  Law  of  Texas,"  she  was 
entitled  to  one-half  of  his  estate.  Among  other  grounds  for 
contesting  the  will,  he  claimed  to  have  become  a  citizen  of 
New  York.  The  defendant  said  he  would  arrange  for  the 
signing  of  the  proposed  letter  and  would  pay  Jones  for  writ- 
ing it.  Jones  did  write  it;  but,  the  defendant  not  paying 
him,  the  letter  was  destroyed.  Then  the  defendant  expressed 
sympathy  with  Jones  in  the  inadequate  remuneration,  which 
he  received  for  his  services,  and  he  told  him  that,  if  he 
"would  go  into  a  business  deal  with  him,"  he  would  get 
much  more.  He,  soon  after,  showed  him  a  form  of  a  will  by 
Rice,  disposing  of  half  of  his  property  to  the  defendant  and 
the  remainder  in  bequests  to  relatives,  friends  and  the  "  Wil- 
liam M.  Rice  Institute;"  a  corporation  which  the  deceased 
had  caused  to  be  organized  in  Texas  for  scientific,  artistic  and 
literary  purposes.  Ho  proposed  that  Jones  should  typewrite 
it,  as  was  his  custom  to  do  with  the  letters,  or  business  papers, 
of  Rice  and  he  would  arrange  for  its  being  signed  and  wit- 
nessed. This  was  assented  to  by  Jones ;  who  told  the  defend- 
ant of  a  will,  which  the  deceased  had  executed  in  1896.  This 
he  got  and  handed  to  the  defendant ;  who  took  it  and  pro- . 
posed  to  preserve  it,  in  order  that  he  might  use  it  to  compel 
the  heirs  to  accept  a  later  one.  Wetherbee,  one  of  two  clerks 
in  the  banking  house  of  Swenson  &  Sons  who  had  witnessed 
the  will  of  18&6,  was  approached  by  Jones,  at  the  defendant's 
instance,  with  the  request  to  become  a  witness  to  a  new  will ; 
which  Jones  represented  he  could,  by  reason  of  his  position, 
procure  Rice  to  sign  in  one  of  his  drowsy  moments.  But, 
though  he  was  to  be  put  in  as  an  executor,  Wetherbee 
refused.  That  idea  was  abandoned  and  the  defendant  said 
he  would  arrange  for  one  witness  and  that   Jones  could 
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act  as  tho  other;  but  Jones  refused  to  act  as  such,  as 
he  wished  to  be  a  beneficiary  of  the  will.  Subsequently, 
Jones  came  to  the  defendant's  office,  when  a  proposed  will 
was  read  to  him,  to  which  a  friend  and  a  clerk  of  the 
defendant  were  to  act  as  the  witnesses.  To  that  end,  Jones 
was  to  arrange  to  make  them  acquainted  with  his  mas- 
ter; which  he  was  able  to  do  by  employing  them  to  take 
acknowledgments,  as  notary  public,  or  as  a  Texas  commis- 
sioner of  deeds.  During  the  summer  of  1900,  the  defendant 
recommended  to  Jones,  when  ill,  to  employ  Dr.  Curry ;  but 
told  him  he  was  to  caution  the  doctor  not  to  mention  the 
defendant's  name  in  the  presence  of  Rice.  The  defendant 
essayed,  unsuccessfully,  by  the  use  of  an  advertisement 
addressed  to  the  heirs  of  Mrs.  Rice,  to  get  into  communica- 
tion with  Rice.  He  induced  Jones  to  typewrite  letters,  pur- 
porting to  be  from  Rice  to  him,  the  defendant ;  one  in  sup- 
posed response  to  the  advertisement,  which  might  furnish 
evidence  of  the  inception  of  negotiations  with  defendant,  and 
others,  which,  by  their  tenor,  would  express  confidence  in  him. 
To  perfect  this  plan,  the  defendant  furnished  to  Jones  a  list 
of  dates,  running  from  August  3d,  1900,  to  August  28th,  1900, 
and  the  latter  was  to  address  and  mail  an  envelope  upon  each 
date;  into  which  a  letter  of  corresponding  date  might  be 
placed.  Jones  took  the  pretended  letters  to  the  defendant's 
office  and,  subsequently,  mailed  the  envelopes.  With  the 
letters,  he  furnished  carbon  copies,  as  had  been  his  custom, 
when  acting  for  his  master ;  which  were  to  be  filed,  in  the 
usual  manner,  in  the  apartment.  The  will  purporting  to  have 
been  executed  by  Rice  upon  June  30,  1900,  was  first  seen  by 
Jones  at  defendant's  office,  in  the  early  part  of  September, 
and  he  next  saw  it  after  Rice's  death  in  defendant's  posses- 
sion. From  information  furnished  by  Jones  and  from  the 
genuine  will  of  1896,  the  defendant  had  so  drawn  it,  as  to 
make  more  beneficial  provisions  for  the  relatives  of  the 
deceased  ;  to  give  to  the  Rice  Institute  a  legacy,  under  con- 
ditions which  made  it,  practically,  unavailable,  (though  it  had 
been  the  residuary  legatee  under  the  will  of  1896),  and  lega- 
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cies  to  each  of  the  directors  of  the  institute  of  a  sum  of  money. 
Legacies  were  given  to  friends  and  to  employes,  and  the  resid- 
uary estate  was  given  to  the  defendant.  The  defendant 
explained  that  the  provisions  for  legacies  were  to  interest 
the  persons  to  whom  given  in  the  establishment  of  the  will. 
This  will  was,  apparently,  signed  upon  each  page  by  Rice  ;  but 
Jones  testifies  that  Rice  had  not  signed  it.  Jones  had  fur- 
nished models  of  Rice's  signature  to  the  defendant  and,  in  a  few 
instances,  he  had  allowed  him  to  sign  letters  and,  even,  checks 
in  payment  of  wages,  in  the  name  of  Rice,  in  order  to  furnish 
standards  for  use  after  death  in  any  litigation.  Jones  type- 
wrote and  gave  to  the  defendant  instruments,  which  assigned 
and  transferred  to  him  the  securities,  cash  and  property  of 
Rice  in  certain  safe  deposit  vaults,  in  a  certain  trust  company 
and  with  Swenson  &  Sons'  banking  house.  They  were  handed 
to  the  defendant  unsigned  and  witji  them  were  carbon  copies. 
About  the  beginning  of  September,  Jones  had  typewritten  a 
letter  as  from  Rice  to  the  defendant,  dated  August  3d,  1900, 
instructing  him  to  have  his  remains  cremated  and  nDt  to  per- 
mit them  to  be  embalmed.  As  it  has,  elsewhere,  been  men- 
tioned, Jones,  at  the  suggestion  of  the  defendant,  introduced 
Dr.  Curry  to  Rice  during  the  summer  of  1900,  upon  occa- 
sions when  the  latter  was  ill.  PIo  rallied  after  each  attack 
and  his  physical  condition  continued  without  any  alarming 
symptom  until  Sunday,  September  23d,  the  day  of  his  death ; 
although  on  Saturday  he  seemed  very  weak  and  mentally  dis- 
turbed. On  Sunday,  he  was  pronounced  better.  He  had 
6lept  well  and  the  physician  thought  he  would  be  able  to  go 
out  on  Monday,  or  during  the  week.  On  Saturday  a  draft 
for  $25,000,  a  first  installment  of  a  sum  of  $250,000,  which 
Rice  had  agreed  to  pay  towards  the  reconstruction  of  a  mill  in 
Texas,  was  brought  to  the  apartment  for  collection  and  Jones 
had  been  able  to  put  off  its  presentment  to  Rice,  upon  the 
ground  of  his  illness.  Meeting  the  defendant  at  lunch,  he 
told  him  of  the  fact.  Captain  Baker,  the  deceased's  Texan 
counsel,  was  expected  to  arrive  and  a  recent  letter  from  Rice 
to  him,  expressing  a  desire  to  see  him,  had  been  seen  by  the 
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defendant.  The  desire  to  avoid  the  payment  of  the  moneys 
and  to  prevent  the  meeting  of  the  lawyer  with  his  old  friend 
and  client  precipitated  the  designs  of  the  conspirators.  On 
Sunday  evening,  Jones  met  the  defendant  upon  the  street. 
The  latter  had  kept  away  from  the  apartment  for  some  ten 
days,  for  fear,  if  Rice  died  suddenly,  that  he  should  come 
under  suspicion  ;  having  assignments  of  all  of  his  property. 
Jones  told  him  of  the  improvement  in  the  condition  of  Rice 
and  of  his  refusal  to  take  the  dose  of  oxalic  acid,  and  that  he 
had  left  him  sleeping  soundly.  When  the  defendant  gave  him 
the  chloroform  and  told  him  how  to  use  it,  he,  at  first,  refused  ; 
but  he  was,  soon,  persuaded  to  do  the  act  by  the  representa- 
tion that  Baker's  coming  on  might  defeat  their  schemes  and 
"  break  up  everything."  He  went  in,  found  Rice  still  sleep- 
ing, and  killed  him,  as  narrated  elsewhere.  Then,  later,  the 
defendant  arrived  with  Dr.  Curry,  having 'been  summoned 
by  telephone.  After  the  embalming  was  completed  that 
night,  the  defendant  took  away  from  the  apartment  in  a 
bag,  securities  of  large  value,  $450  in  bills,  some  silver,  and 
two  watches.  Early  in  the  morning  of  Monday,  he  returned 
and  directed  Jones  to  fill  out  some  checks  taken  from 
deceased's  check  book,  which  Jones  had  theretofore  given  to 
him.  Jones  did  so  ;  filling  out  four  to  the  defendant's  order, 
for  various  amounts,  aggregating  $250,000,  on  the  Fifth 
Avenue  Trust  Company  and  on  Swenson  &  Sons,  and  the 
defendant  left  with  them.  Jones,  later  in  the  morning,  was 
telephoned  by  the  defendant  that,  owing  to  a  mistake  in  the 
spelling  of  the  defendant's  name  of  Albert,  one  of  the  checks 
for  $25,000  had  been  refused  payment  by  Swenson  &  Sons 
and  that,  if  they  were  to  telephone  about  it,  he  was  to  say 
that  the  check  was  all  right.  Swenson  &  Sons  did  inquire 
over  the  telephone  about  the  check  and  Jones  said,  if  it  was 
in  his,  Jones'  handwriting,  "  to  go  ahead  and  certify  it." 
Later,  when  again  called  up  by  the  Swensons,  and  acting 
upon  instructions  received  meanwhile  from  the  defendant,  he 
told  them  of  Rice's  death  in  the  previous  evening  and  gave 
them  the  address  of   the  defendant,  as  the  lawyer  of   the 
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deceased.  Two  days  after  the  death,  the  defendant  told 
Jones  that  he  had  telegraphed  to  Holt  the  contents  of  an 
agreement,  purporting  to  have  been  executed  by  Rice  a,nd  by 
him,  as  representing  Holt,  on  March  6th,  1900,  which  settled 
the  Texan  litigation  by  the  payment  of  $250,000.  He  said 
that  it  would  appear  better,  if  the  settlement  of  the  suit  should 
appear  to  have  been  made  in  the  lifetime  of  Rice,  rather  than 
that  he,  the  defendant,  should  appear  to  have  been  opposing 
him,  while  being  the  residuary  legatee  in  his  will.  The 
defendant,  also,  told  Jones  that  he  had  promised  to  pay  Dr. 
Curry  $500  and  that  the  latter  had  said  he  would  render  a 
bill  for  $1,000.  He  told  him  that  he  had  torn  up  the  carbon 
copies  of  the  various  letters  and  papers,  which  he  had  type- 
written for  him  and  which  he  kept  at  his  office,  and  that 
he  had  so  choked  up  his  toilet  in  getting  rid  of  them,  that  it 
had  overflowed  ^nd  the  watchman  had  been  obliged  to  clear 
it  out.  He  said  that  he  was  afraid  to  bring  them  up  to  the 
apartment,  as  it  had  been  planned ;  lest  he  might  be  arrested 
with  them  on  his  person.  On  October  4th,  1900,  the  defend- 
ant and  Jones  were  arrested  upon  a  charge  of  forgery. 
While  in  the  "  Tombs,"  or  city  prison,  Jones  attempted  sui- 
cide by  means  of  a  penknife,  which  had  been  furnished  him 
by  the  defendant.  After  his  arrest,  he  made  several  false 
statements,  relating  to  the  commission  of  the  crime,  to  his 
counsel  and  to  the  assistant  district  attorney.  At  an  inter- 
view, the  latter  told  him  of  various  facts  discovered  by  the 
office,  which  proved  his  previous  statements  to  have  been 
untrue  and  impossible  of  corroboration.  He  said  that  he 
"  wanted  a  truthful  statement ;  that  the  truth  was  always  con- 
sistent and  could  be  corroborated."  Finally,  in  January,  or 
February,  1901,  Jones  told  the  assistant  district  attorney  of 
his  having  killed  Rice  by  chloroform.  He  testified  that  he 
had  not  been  promised  any  immunity. 

I  have  now  given,  from  the  very  extended  examination  of 
Jones,  all  that  seems  to  be  material  and  it  remains  to  be 
seen  how  far  his  story  of  the  crime  deserved  credence.  It  is 
sufficient  if  he  is  corroborated  as  to  some  material  fact,  or 
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facts,  which  go  to  prove  the  connection  of  the  defendant 
with  the  criminal  intent  and  its  execution.  The  rule  is  stated 
in  Eoscoe's  Criminal  Evidence,  (122),  "  that  there  should  be 
some  fact  deposed  to,  independently  altogether  of  the  evi- 
dence of  the  accomplice,  which,  taken  by  itself,  leads  to  the 
inference  not  only  that  a  crime  has  been  committed,  but  that 
the  prisoner  is  implicated  in  it."  Judge  Bartlett,  in  People 
v.  Mayhew,  (150  N.  T.  at  p.  353),  speaking  for  this  court, 
observed  that  the  corroborative  evidence  is  sufficient,  under 
the  statute  in  question,  (Code  Crim.  Proc.  sec.  399),  if  it 
tends  to  connect  the  defendant  with  the  commission  of  the 
crime  and  he  formulated,  upon  authority,  this  rule  for  the 
procedure  upon  the  trial,  that  "if  the  trial  judge  is  satisfied 
that  there  is  testimony  tending  to  connect  the  defendant  with 
the  commission  of  the  crime,  he  is  bound  to  submit  the  case 
to  the  jury ;  who  are  the  sole  judges  whether  the  evidence 
relied  on  to  corroborate  the  accomplice  is  sufficient."  This  is 
but  just ;  or,  otherwise,  if  the  statute  is  to  be  given  a  narrower 
construction,  the  ends  of  justice  might  be  often  defeated. 
The  law,  in  its  humane  policy,  intends  that  the  life,  or  the 
liberty,  of  an  accused  person  shall  not  be  sworn  away  by  an 
accomplice,  unless  the  accomplice  be  so  corroborated,  as  to 
some  material  fact,  or  facts,  as  that  a  belief  in  his  credibility 
becomes  reasonable  and,  therefore,  safe  to  be  entertained. 

Much  testimony  was  adduced  with  respect  to  the  genuine- 
ness of  the  signatures  of  W.  M.  Rice,  the  deceased,  as  they 
appeared  upon  the  principal  document  in  dispute.  They 
were  the  will  of  June  30th,  1900  ;  the  instruments  assigning 
and  transferring  to  the  defendant  the  moneys  in  bank  and 
the  securities  in  safe  deposit  vaults;  the  four  checks  to 
the  defendant's  order,  aggregating  in  amount  $250,000,  and 
the  cremation  letter.  Every  one  of  the  relatives,  friends,  or 
business  acquaintances,  of  the  deceased,  who  were  examined, 
stated  the  signatures  to  these  documents  not  to  be  in  the 
handwriting  of  the  deceased.  That  was  the  evidence  of 
Swenson,  the  banker  of  the  deceased  for  twenty  years,  and  of 
several  of  his  clerks ;  who  were  familiar  with  the  handwriting 
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of  the  deceased,  through  handling  his  checks  and  from  hav- 
ing seen  him  write,  and  two  of  whom  had  witnessed  his  will 
of  1896.  Such  was  that  of  two  of  his  agents  in  Texas  and  of 
five  business  correspondents,  with  whom  he  had  been  in  con- 
stant communication.  Baker,  his  lawyer  and  friend  for  some 
forty  years,  testified  to  the  forgeries.  Twelve  witnesses  were 
examined  upon  the  subject,  who  were  experts  in  handwriting 
and  penmanship,  of  more  or  less  repute  and  skill ;  who  stated, 
upon  comparisons  being  made  with  conceded  signatures,  taken 
as  standards,  that  the  signatures  in  question  were  simulations 
and  they  gave  their  reasons,  at  great  length,  upon  direct  and 
upon  cross-examinations,  for  their  opinions,  with  a  greater,  or 
lesser,  .degree  of  clearness  and  exactness.  Meyers  and  Short, 
who  appeared  as  witnesses  upon  the  disputed  will  of  June 
30th,  1900,  testified  that  they  saw  the  deceased  sign  the  will 
and  gave  a  minute  description  of  the  occurrence  at  the  apart- 
ment. The  question  of  the  forgery  of  the  signatures  of  the 
deceased  was  one  of  fact  for  the  jury  and,  in  my  opinion, 
while  the  evidence  of  the  experts  might  have  been  of  assist- 
ance in  reaching  their  conclusion,  the  jurors  might,  with  an 
easy  conscience  and  with  a  clearer  mind,  have  relied  upon  the 
evidence  of  those,  whose  business  it  was  to  know  the  signature 
of  Rice  and  to  whom  his  handwriting  had  been  an  accustomed 
sight.  It  may  be  that,  in  instances,  witnesses  were  confused, 
or  mistaken,  upon  the  test  by  comparisons;  but,  in  the  main, 
the  jurors  were  amply  justified  in  accepting  the  evidence  as 
conclusive  as  to  the  fact  of  forgery  having  been  committed. 
The  proof  was  important  in  corroborating  Jones'  testimony 
as  to  the  various  documents  having  been  prepared  by  him  for, 
and  handed  to,  the  defendant ;  for  he  produced  them  after  the 
death.  This  evidence  was,  further,  material,  not  as,  necessarily, 
proving  the  commission  of  the  crime  charged,  but  as  tending 
to  prove  the  confederacy,  or  the  conspiracy,  of  the  two  to 
possess  themselves  of  the  property  of  the  deceased.  It  fur- 
nished a  basis  for  the  inference  that,  when  the  intended 
victim  failed  to  succumb  to  illness,  or  to  the  weight  of  years, 
as  for  a  time  hoped,  the  purpose  to  kill  him  was  precipi- 
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tated,  in  order  that  the  plot,  which  the  documents  evidenced, 
might  be  successful.  There  can  be  no  question  about  the 
motive  for  killing  the  deceased.  Unless  he  was  removed  from 
the  path,  the  prospect  of  the  enjoyment  of  the  fruits  of  the 
conspiracy  was  growing  very  dim.  It,  also,  tended  to  show 
the  utter  absence  of  any  motive  in  Jones  to  murder  liis 
employer  on  his  own  account.  For  he  was  not  a  beneficiary 
under  the  forged  will,  nor  was  he,  apparently,  to  gain  by  the 
several  transfers  of  moneys  and  securities,  and  the  murder 
could  be  of  no  advantage  to  him,  except  for  the  promises  of 
the  defendant,  who  would,  thereby,  come  into  possession  of 
the  great  estate  of  the  victim. 

In  further  corroboration  of  Jones'  testimony,  and  as  inde- 
pendent facts  connecting  the  defendant  with  the  crime,  the 
evidence  of  several  witnesses  must  be  referred  to.  The 
deceased  had  a  brother  and  nephews,  with  whom,  so  far  as 
the  evidence  shows,  his  relations  were  amicable,  and  he  had 
several  friends,  with  whom  he  was  upon  terms  of  a  more  or 
less  intimate  nature.  Among  his  friends  was  a  Captain 
Baker,  member  of  a  Texas  law  firm,  his  personal  counsel  for 
over  forty  years  and  an  executor  of  the  conceded  will  of  1896. 
He  gave  testimony  of  considerable  value  in  exposing  the  plot  of 
the  defendant.  He  described  the  deceased  as  a  strong  man, 
who  had  attended,  personally,  to  his  own  affairs.  He  testified 
that  he  had  first  known  the  defendant  in  Texas,  about  the 
year  1890 ;  where  he  was  practicing  law.  He  saw  him  in 
New  York,  in  the  fall  of  1899 ;  when,  for  several  weeks,  he 
was  engaged  in  the  taking  of  testimony,  in  the  litigation  insti- 
tuted by  Rice  over  his  late  wife's  attempted  testamentary  dis- 
position of  a  share  of  his  estate  under  the  Texas  statute,  here- 
tofore alluded  to.  The  defendant  represented  the  wife's 
executor.  He  made  frequent  efforts  with  Baker  to  effect  a 
compromise  and  suggested  that  Rice  should  pay  sums,  vary- 
ing from  $500,000  to  $250,000.  Baker  told  him  that  Rice  had 
a  great  deal  of  feeling  about  the  matter  and  was  not  inclined 
to  make  any  settlement,  and  that  he  regarded  the  defendant  in 
a  hostile  manner,  for  being  opposed  in  the  suit.     When  he 
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next  saw  the  defendant,  it  was  upon  his  arrival  in  New  York, 
after  hearing  of  the  death  of  his  friend  and  client,  and  on  the 
Thursday  thereafter.  He  saw  him  at  the  apartment  and,  in 
conversation,  the  latter  told  him  of  the  making  of  the  will 
of  June  30,  1900 ;  in  which  he  was  given  the  residuary  estate 
and  of  which  he,  Baker,  and  a  nephew,  William  M.  Rice,  Jr., 
were  the  executors.  He  explained  his  having  been  made  the 
residuary  legatee  by  the  statement  that  the  deceased  had 
"  become  stuck  "  on  him  and  had  thought  him  "  the  most  won- 
derful man  in  the  world ; "  that,  although  under  no  legal  obli- 
gation, his  purpose  was  to  effectuate  the  desires  of  the 
deceased  by  distributing  the  estate  in  charity  and  to  exploit 
his  name,  as  that  of  a  great  philanthropist.  As  Baker  knew 
that  he  had  never  had  any  relations  with  Rice,  he  explained 
to  him  his  resort  to  the  ruse  of  an  advertisement,  which  has 
been  mentioned,  through  which  he  represented  that  they  had 
become  acquainted.  He  said  that  the  deceased  had  become 
suspicious  of  Baker  and,  notwithstanding  lie  was  an  opposing 
counsel  in  the  pending  litigation,  he  had  retained  his  services. 
He  told  Baker  that  he  would  not  qualify  as  executor ;  that, 
therefore,  he  and  the  other  executor  could  share  the  five  per 
cent  commission  between  them  and  that  Baker  would  be 
"  bountifully  compensated  "  for  his  services  in  the  pending 
litigation.  He  showed  Baker  the  cremation  letter.  Baker 
was  taken  to  the  defendant's  residence  and  there  was  shown 
the  will  of  1900  and  the  instruments  transferring  all  the  prop- 
erty of  Rice  in  moneys  and  securities.  A  general  assignment, 
being  shown,  was  explained  to  have  been  in  consideration  of 
an  annual  payment  of  $10,000  for  the  support  of  Rice  during 
his  life,  as  "  the  old  man  had  tired  of  life  and  had  tired  of 
business,  and  that  it  was  in  pursuance  of  an  understanding  he 
had,  by  which  Rice  was  to  turn  over  to  him  all  his  property 
of  every  kind  and  character."  Later,  at  the  defendant's  office, 
he  delivered  over  to  Baker,  at  the  latter's  request,  securities, 
representing  several  hundred  thousand  dollars  in  value,  taken 
from  the  apartment.  He,  also,  turned  over  all  of  the  checks, 
but  one,  which  Jones  testified  he  had  filled  out  for  him  on  the 


1905.]  People  v.  Patrick.  161 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Gray,  J. 

day  after  the  death.  The  defendant  told  Baker  that  they  had 
been  sent  to  him  by  Jones  the  day  before  the  death.  The  one 
check  for  $25,000  he  had  cashed  and  he  refused  to  pay  over 
the  proceeds.  First,  he  told  Baker  that  lie  thought  the  checks 
were  sent  "  to  be  paid  to  Mr.  Holt  in  settlement  of  that  litiga- 
tion." At  another  time,  he  said  that  was  not  true  and  that 
he  thought  they  may  have  been  sent  in  pursuance  of  the 
understanding  to  turn  over  to  him  all  of  the  deceased's  prop- 
erty. He  said  that  the  deceased  wished  Baker  and  Holt  to 
be  kept  in  ignorance  of  an  agreement  settling  the  Texas  suit, 
through  the  payment  of  $250,000,  which  had  been  theretofore 
executed  by  the  deceased  and  by  the  defendant,  acting  for 
Holt.  Upon  Baker's  asking  him  why,  in  view  of  his  antago- 
nistic professional  relations,  he  did  not  have  the  will  of  1900 
and  the  assignments  of  property  witnessed  by  some  friend  of 
the  deceased,  or  by  some  mutual  acquaintance  of  standing  in 
New  York,  he  explained  that  the  deceased  was  peculiar ;  that 
he  desired  their  relations  to  be  secret  and  that,  so  far  as  he 
knew,  "  no  living  man  ever  saw  him  in  the  presence  of  Mr. 
Rice,  unless  it  was  C.  F.  Jones  and  he  did  not  know  that  he 
ever  saw  him  with  him."  It  is  claimed  by  counsel  that  Baker 
was  not  an  impartial,  or  disinterested,  witness.  His  only 
interest,  as  I  can  see  it,  in  preferring  the  establishment  of  the 
conceded  will  of  1896  to  that  produced  by  the  defendant,  was 
the  very  obvious  one  of  defeating  a  scheme,  which  was  to 
divert  the  Rice  millions  into  the  possession  of  a  stranger  and 
which  he  believed  to  be  iniquitous. 

Whittlesey  testified  to  having  been  a  close  friend  and  a 
frequent  visitor  of  Rice.  He  knew  the  defendant  and,  in  the 
spring  of  1900,  was  asked  by  him  to  see  Rice  upon  the  sub- 
ject of  a  settlement  of  the  Texas  suit.  The  defendant 
admitted  to  him  that  he  did  not  know  Rice  well  enough  to 
speak  to  himf  The  witness  called  on  Rice  and  reported  to 
the  defendant  that  he  was  very  decided  in  declining  to  com- 
promise "  what  he  considered  a  fraud." 

Coleman  testified  to  having  been  a  classmate  and  a  friend 
of  the  deceased,  and  to  knowing  the  defendant.  In  a  con- 
11 


162  People  v.  Patrick.  [June, 

Opinion  of  the  Court,  per  Gray,  J.  [Vol.  182. 

versation  with  the  latter  in  New  York,  in  August,  1900,  the 
defendant  asked  questions  about  the  probable  wealth  of  Rice 
and  how  long  he  and  other  people  in  Houston,  (Texas), 
thought  he  might  live.  He  told  him  that  Rice  wanted  to  be 
cremated.  Upon  an  occasion,  he  saw  in  defendant's  office 
one  of  Rice's  envelopes,  bearing  his  "return  card"  in  the 
corner. 

Potts  testified  that  he  had  always  known  the  defendant  and 
had  occupied  the  same  suite  of  offices  after  April,  1900.  He 
never  had  seen  the  deceased  there.  He  was  introduced  to 
Jones  by  the  defendant,  at  the  office  in  the  spring  of  1900,  as 
the  secretary  of  Rice.  Upon  an  occasion,  when  the  defend- 
ant borrowed  $150  of  him,  a  few  days  before  Rice's  death,  he 
said  to  him  "  that  rich  client  of  mine  has  made  a  will  making 
me  residuary  legatee "  and  he  showed  him,  in  a  box  at  the 
safe  deposit  company,  the  will  of  1900  and  the  assignments 
of  moneys  and  securities.  He,  also,  saw  there  some  checks, 
blank  as  to  amount,  signed  "  W.  M.  Rice "  and  payable  to 
"  Albert  T.  Patrick,  Trustee."  The  defendant  told  him  he 
"practically  owned  the  estate;"  that  he  owed  it  to  the 
regard  and  esteem  of  Rice  and  that  he  was  to  perpetuate  his 
memory ;  that  it  was,  in  fact,  a  trust.  He,  also,  told  him 
that  Rice  "  was  liable  to  die  any  time."  Early  on  Monday, 
September  twenty-fourth,  defendant  telegraphed  the  witness 
of  the  death  and  to  call  before  9 :  30  a.  m.  Upon  reaching  the 
apartment,  the  defendant  showed  him  four  checks,  for  various 
amounts,  which,  he  said,  Jones  had  sent  him  on  Saturday, 
and,  at  his  request,  he  took  one  for  $25,000  and  had  it  certi- 
fied, that  morning,  ))y  the  Fifth  Avenue  Trust  Company.  He, 
also,  saw  then  another  check  on  the  same  company  for  $135,000. 
Meldrum,  a  friend  of  the  deceased,  testified  to  the  defendant's 
calling  upon  him  two  days  after  the  death,  when  the  latter 
spoke  of  the  deceased  having  taken  so  remarkable  a  liking  to 
him  as  to  have  made  him  an  executor  and  the  residuary  lega- 
tee of  a  recent  will,  and  that  the  deceased  had  intended  to 
turn  over  all  matters  to  him  in  the  week  following  his  death ; 
that  Jones  had  sent  around  the  money  checks  on  Saturday 
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and  that  he  had  been  too  busy  to  cash  them  then.  He  cor- 
roborates Baker  as  to  what  occurred  at  his  interview  with  the 
defendant  at  the  apartment  and  at  the  defendant's  residence, 
upon  his  arrival  in  New  York. 

Wetherbee,  long  a  clerk  with  Swenson  &  Sons,  testified  in 
corroboration  of  Jones'  testimony  about  proposing  to  make  a 
new  will  for  the  deceased  in  January,  1900.  The  witness 
had  been  a  witness  to  the  will  of  1896.  The  new  "will,  Jones 
told  him,  was  to  have  some  changes  and  he  was  to  be  an  exec- 
utor and  to  share  the  commissions  with  him;  each  was  to 
procure  one  witness  and  when  Rice  was  "  dopey,"  as  he  would 
become  at  times,  he  would  sign  anything  Jones  placed  before 
him.  He  said  to  witness  that  he  had  been  approached  by  two 
lawyers,  one  of  whom  he  described  as  being  from  Texas. 

Two  clerks  of  Swenson,  the  banker  of  the  deceased,  testi- 
fied to  the  presentation,  on  Monday  morning,  of  the  check  in 
Jones'  handwriting  for  $25,000,  with  the  misspelled  name  of 
the  defendant  as  payee,  and  its  return,  after  non-acceptance, 
with  the  payee's  name  indorsed  as  written  in  the  body. 

Swenson  had  an  interview  with  the  defendant  on  Monday 
afternoon,  in  which  the  latter  regretted  the  non-payment  of 
the  check  and  said  that  he  had  another  for  $65,000  and,  also, 
an  assignment  to  him  by  the  deceased  of  securities,  of  which 
he  gave  him  a  oopy.  He  spoke  of  the  death  as  having  been 
caused,  primarily,  by  eating  some  bananas.  Upon  the  witness 
expressing  surprise,  when  he  said  the  body  was  to  be  cremated, 
he  explained  that  the  deceased  was  a  "  crank  on  the  subject 
of  cremation ; "  to  which  the  witness  replied  that  he  had 
never  heard  of  it. 

Gerard,  a  lawyer,  in  company  with  a  detective  officer,  at 
Swenson's  instance,  called  on  the  defendant,  Monday  even- 
ing, and  they  testified  that,  in  conversation  with  him,  he  told 
of  his  having  the  will  of  the  deceased,  of  his  being  executor 
and,  also,  of  having  assignments  of  all  the  securities  and 
moneys.  Upon  Gerard's  asking  him  what  was  the  use  of  hav- 
ing an  assignment,  when  he  had  a  will,  he  answered  that  that 
was  "  a  secret."     Some  days  later,  upon  his  arrest,  the  defendant 


164  People  v.  Patrick.  [June, 

Opinion  of  the  Court,  per  Gray,  J.  [Vol.  182. 

asked  Gerard  and  Baker,  with  whom  he  was,  if  they  could  not 
"fix  this  up."  Caldwell,  a  reporter,  testified  to  an  interview 
on  Monday,  in  which  the  defendant  stated  to  him  that  he  had 
had  confidential  relations  with  the  deceased  as  counsel ;  that 
he  was  not  a  beneficiary  under  the  will ;  that  the  checks  had 
been  sent  to  him  to  create  a  trust  fund  and  that  the  crema- 
tion letter  had  been  written  to  him  by  Rice,  through  dictation 
to  Jones,  a  few  months  before.  Armstrong,  another  reporter, 
testified  to  an  interview  with  defendant  on  the  following 
Thursday,  in  which  the  latter  stated  that,  as  attorney  for 
Holt,  he  had  been  carrying  on  secret  relations  with  Rice,  in 
order  to  effect  a  settlement  of  the  suit  with  Holt,  by  a  pay- 
ment to  him  of  the  sum  of  $250,000,  and  that  the  checks  in 
dispute  were  6ent  to  him  as  Holt's  attorney. 

In  further  corroboration  of  incidents  in  the  story  of  Jones, 
Mayer,  the  defendant's  office  boy,  testified  to  frequent  inter- 
views between  the  defendant  and  Jones  after  June,  1900, 
which  were  carefully  guarded  against  interruptions,  and  to 
receiving  envelopes  with  the  name  of  W.  M.  Rice  upon  the 
corner.  Jones'  brother  testified  to  sending  the  chloroform  from 
Texas  in  the  summer  of  1900.  The  janitor  of  defendant's  office 
building  testified  to  discovering  the  overflow  from  defendant's 
toilet,  in  the  middle  of  the  night  of  Monday,  September  24th, 
and  to  the  defendant's  explanation  to  him  of  having  choked 
it  up  with  papers.  Mrs.  Thompson,  a  friend  of  Rice,  testified 
to  having  called  upon  him,  on  Sunday  evening,  September 
23d,  at  about  eight  o'clock,  and  that,  after  waiting  some 
twenty  minutes  and  sending  up  twice  to  the  apartment,  she 
left  without  being  able  to  see  him.  Teich,  the  night  watch- 
man of  the  apartment  building  and  who  had  charge  of  the 
elevator,  after  seven  o'clock  in  the  evening,  testified  to  Jones 
having  returned  to  the  apartment  that  Sunday  evening,  before 
Mrs.  Thompson's  call,  and  to  his  inability  to  obam  any 
response  to  the  ringing  of  the  apartment  bell;  that  Jones 
had  not  gone  out;  that  he  saw  him  later,  when  Dr.  Curry  was 
sent  for ;  that  he  saw  the  defendant  come  in  with  Dr.  Curry ; 
that  when  defendant  left  the  building,  he  had  a  valise,  or  bag, 


1905.]  People  v.  Patrick.  165 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Gray,  J. 

in  his  hand  and  that  he  told  him,  at  the  time,  that  he,  Teich, 
had  been  remembered  in  Rice's  will. 

Such,  as  briefly  as  I  can,  intelligibly,  condense  it,  was  the 
evidence  on  the  part  of  the  People.  The  defendant  did  not 
testify  in  his  own  behalf.  Besides  the  medical  experts,  whose 
testimony  has  been  referred  to,  other  witnesses  were  called  by 
him.  Through  Maria  Scott,  the  colorecj  woman  whom  Rice 
had  employed  to  clean  the  apartment,  the  defendant  sought 
to  show  that  she  had  let  him  in  upon  two  occasions.  On  her 
cross-examination,  a  rather  significant  piece  of  evidence  was 
elicited.  A  day,  or  two,  after  the  death  she  says  that  the 
defendant,  coming  into  the  kitchen,  told  her  that  she  "  was 
accused  of  poisoning  Mr.  Rice  .  .  .  doing  it  in  his  cook- 
ing." She  did  no  cooking  for  him.  Dr.  Curry,  who  had 
been  a  surgeon  during  the  Civil  war  in  the  southern  army, 
testified  to  making  the  acquaintance  of  Rice  in  March,  1900, 
when  visiting  Jones  professionally.  At  that  time  and,  again, 
in  August,  he  prescribed  mercury  in  pills  for  Jones,  as  a  laxa- 
tive. Upon  several  occasion?,  he,  afterwards,  prescribed  for 
Rice,  but  never  mercury.  He  describes  him  as  an  old  and 
weak  man,  with  6low  action  of  the  heart  and  with  dropsy  of 
his  lower  extremities.  His  examination  of  him  resulted  in 
finding  the  kidneys,  liver,  spleen  and  lungs  in  good  condition. 
In  September  he  examined  him  daily.  His  heart,  though 
weak,  was  sound  and  his  digestion  was  good.  He  knew  that 
the  defendant  was  engaged  as  opposing  counsel  in  Rice's  suit 
against  Holt,  and  he  corroborated  Jones'  statement  about  his 
being  cautioned  against  mentioning  the  defendant's  name  in 
Rice's  presence.  The  burning  of  an  oil  mill  in  Texas,  in  the 
early  part  of  September,  had  much  affected  Rice  and,  about 
September  21st,  he  observed  that  his  respiration  became 
oppressed ;  a  result  which  he  attributed  to  mental  worry.  On 
September  22d,  the  day  before  his  death,  the  witness  called 
in  the  afternoon  and  found  him  up,  but  quite  weak.  Ho 
recommended  to  Jones  to  keep  him  quiet,  because  of  his 
mental  condition,  and  he  would  recover;  though  the  worst 
might  happen.     Sunday  morning  Rice  described  himself  to 
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the  witness  as  feeling  better.  He  had,  then,  a  pulse  of 
60  and  a  normal  temperature.  The  witness  did  not  like 
the  breathing;  but,  upon  examining  the  lungs,  found  nothing 
the  matter  with  them.  When  summoned  that  evening  by 
Jones,  he  observed  the  features  to  be  calm  and  natural,  as 
though  death  had  happened  without  a  struggle.  He  could 
detect  no  odor  of  chloroform  upon  the  body;  though  his 
examination  was  closely  made.  He  thought  he  should  have 
detected  it,  had  only  a  half  to  three-quarters  of  an  hour 
elapsed  since  its  administration ;  although  he  says  that  the 
cases  where  he  had  noticed  the  odor  were  those  of  operations 
in  which  the  patient,  by  breathing  the  chloroform  in  and  out, 
had  saturated  the  room.  He  stated  that,  if  chloroform  was 
administered  in  the  manner  that  Jones  had  described,  it  would 
have  killed  Rice  within  four  or  five  minutes,  or  "it  might 
have  taken  half  an  hour."  He  thought  the  diarrhoea  had 
contributed  to  the  death,  by  enfeebling  the  body  and  nerve 
force.  He  denied  any  conversation  with  Jones,  or  the  defend- 
ant, about  the  operation  of  chloroform  ;  or  as  to  the  latter's 
having  made  any  promise  about  fees.  Mrs.  Carpenter,  a 
friend  of  Rice,  testified  to  having  once  seen  him  and  the 
defendant  together  in  May,  1900  ;  to  his  having  once  expressed 
a  desire  to  be  cremated  ;  and,  when  she  saw  him  on  Saturday 
before  his  death,  to  his  appearing  as  if  "  struck  with  death." 
Meyers,  who  was  in  the  defendant's  office,  testified  to  having 
gone  to  the  apartment  of  the  deceased,  at  times,  by  the  defend- 
ant's direction,  to  take,  as  notary  public,  Rice's  acknowledg- 
ment and  that,  when  he  was  sent  up  with  some  papers,  for 
such  a  purpose,  on  June  30th,  the  will  in  question  was  pro- 
duced by  Rice  and  the  request  was  made  to  him  and  to  his 
companion,  Short,  to  witness  it.  They  complied  and  his  tes- 
timony to  the  formalities  of  execution  was  given  quite  fully. 
He  said  he  had  worked  for  some  time  upon  drafts  of  a 
will  for  Rice,  which  had  been  furnished  him  by  the  defend- 
ant. He  knew  of  no  business  relations  of  the  defendant  with 
the  deceased.  Short,  a  friend  of  the  defendant,  who  had 
always  accompanied  Meyers  upon  the  occasions  of  his  being 
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sent  to  Rice's  rooms,  testified  to  the  same  effect  as  had  Meyers, 
with  respect  to  witnessing  the  will  of  1900,  and,  also,  to  a 
request  by  the  deceased  that  it  should  not  be  spoken  of  until 
after  his  death.  He  accompanied  Meyers,  in  the  capacity  of 
a  commissioner  of  deeds  for  Texas,  to  take  acknowledgments 
upon  documents  to  be  recorded  in  that  state.  It  was  made  to 
appear  that  the  defendant  knew  that  a  notary  public's  certifi- 
cate was  sufficient  and  the  Texas  statutes  were,  also,  put  in  evi- 
dence to  establish  the  fact.  Miss  Potts  and  others,  of  the 
household  where  the  defendant  had  his  residence,  were  called 
to  establish  the  fact  of  the  defendant's  absence  from  Rice's 
apartment  during  the  early  part  of  the  evening  of  Sunday. 

At  the  conclusion  of  the  case,  the  counsel  for  the  defend- 
ant stated  that  "it  was  due  to  the  court  to  say  that  the 
defense  has  no  complaint  to  make"  and  that  the  court  had 
exercised  much  indulgence  to  their  side  of  the  case.  This 
was  quite  true  and  the  court  might  well  have  been  more  strict 
in  limiting  the  examinations  of  witnesses.  The  charge  to  the 
jury  was,  apparently,  so  fair  as  to  provoke  but  two  unim- 
portant exceptions ;  one  of  which  was  obviated  by  charging 
to  the  effect  requested ;  while  the  other  related  to  a  comment 
on  Jones'  testimony,  which  the  court  sufficiently  obviated  by 
leaving  it  to  the  recollection  of  the  jury.  The  charge  was, 
in  fact,  absolutely  fair  in  its  statement  of  facts  and  in  its 
instructions  as  to  the  rules  of  law.  The  court  submitted  to 
the  jury  as  propositions,  to  be  established  beyond  a  reasonable 
doubt,  the  following : 

"  I.  That  on  the  23d  day  of  September,  1900,  Charles  F. 
Jones,  with  intent  to  kill,  placed  a  towel,  wrapped  in  the  form 
of  a  cone,  containing  a  sponge  saturated  with  chloroform, 
upon  the  face  of  William  M.  Rice ; 

"  II.  That  William  M.  Rice  died  from  the  effects  of  chloro- 
form and  from  no  other  cause,  and 

"  III.  That  the  defendant,  with  intent  to  procure  the  death 
of  William  M.  Rice,  aided,  abetted,  counselled,  advised,  or 
procured  Jones  to  kill  him." 

The  jury  rendered  a  verdict  of  guilty,  as  charged,  and,  in 
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my  opinion,  no  other  verdict  could  have  been  reached,  upon  a 
dispassionate  and  intelligent  consideration  of  the  evidence. 

The  great  mass  of  evidence  and  the  earnestness  with  which 
the  very  eminent  counsel  for  the  People  and  for  the  defend- 
ant have  argued  from  it,  for  and  against  the  result  of  the 
trial,  have  seemed  to  me  to  render  necessary  this  somewhat 
extended  discussion.  The  prosecution  was  attended  with  the 
difficulty  of  the  situation.  The  deceased  had  led  a  com- 
paratively isolated  life  in  the  community.  The  accused  was  a 
lawyer,  who,  for  months,  was  preparing  his  plans  in  such  a 
manner  as  might  divert  suspicion  of  the  use  of  foul  means. 
He  secured  a  useful  tool  in  the  faithless  servant,  throngfi 
whom  he  acquired  the  secrets  of  his  master  and  was  enabled 
to  mature  his  plans.  When  ripe  for  fruition,  the  tool  was 
there,  through  whom  they  might  be  executed.  I  think  that 
the  verdict  rested  upon  satisfactory  evidence  of  the  truthful- 
ness of  Jones'  story  and  of  the  connection  of  the  defendant 
from  the  inception  to  the  close  of  the  conspiracy  disclosed. 
The  jurors  were  warranted  in  believing  that  death  was  caused 
by  chloroform  poisoning  and  that  certain  material  facts,  sworn 
to  by  witnesses,  other  than  Jones,  taken  by  themselves,  led 
irresistibly  to  the  one  inference  that  the  defendant's  was  the 
mind  which  had  conceived  the  criminal  act  and  induced  its 
commission.  The  evidence,  independently  of  the  testimony  of 
the  accomplice,  is  fraught  with  a  crushing  implication  of  the 
defendant  in  the  deliberate  purpose  to  kill  Rice,  in  order  that 
he  might  possess  his  estate. 

Coming  from  the  same  state,  he  knew  of  Rice's  large  pos- 
sessions. He  finds  him  living  with  Jones,  his  only  attendant, 
in  a  most  retired  manner.  He  makes  Jones'  acquaintance ; 
gains  a  sinister  influence  over  him  ;  informs  himself  about  the 
affairs  of  Rice ;  induces  Jones  to  enter  into  the  scheme  of 
forging,  or  forcing,  a  new  will  upon  Rice,  by  which  he,  the 
defendant,  not  only  a  stranger,  but  one  of  the  counsel  engaged 
in  opposing  Rice  in  a  bitter  family  litigation,  is  to  benefit,  as 
residuary  legatee.  He  induces  Jones  to  forge  letters  from 
the  deceased  to  him,  which  will  furnish  evidence,  later,  of  the 
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establishment  of  friendly  relations  and  of  his  having  gained  his 
confidence.      With   Jones'  aid    transfers  to    him   of    Rice's 
moneys  and  securities,  in  banks  and  in  safe  deposit  vaults,  are 
forged,  shortly  before  the  death  and  after  the  forging  of  the 
will ;  with  the  only  conceivable  object  of,  either,  showing  a 
boundless  trust  reposed  in  him,  or  of  fortifying  his  position  in 
the  event  of  litigation.     He  gets  Jones,  in  addition,  to  pre- 
pare a  general  assignment  to  him  of  all  Rice's  real  and  per- 
sonal estate  upon  the  agreement  to  pay  $10,000  a  year  during 
the  latter's  life.     He  causes  Jones  to  introduce  his  friend,  the 
physician,  to  Rice,  under  strict  injunctions  not  to  mention  his 
name  before  him.     An  effort  is  made  to  break  down  the  old 
man's  system,  naturally  healthful,  by  administering  mercury, 
in  the  hope  that  death  might  ensue.     This  design  fails ;  the 
intended  victim  rallies  and  so  improves  as  to  promise  a  con- 
tinuance of  life.     On  the  Sunday,  when  the  murder  was  com- 
mitted, the  two  found  themselves  in  a  situation,  where  the 
first  of  a  series  of  drafts  for  the  payment  of  some  $250,000, 
promised  for  the  reconstruction  of  the  Texan  mill  property, 
had    been   presented,   and  its  payment  put  off  till  Monday. 
Baker,  the   personal  friend   and   counsel   of  the   deceased, 
was  soon   expected   to  arrive.     Delay  \yould   endanger  the 
success  of  their  plans  and  it  was   resolved   to  remove  the 
obstacle  in  the  way.     Jones  was,  plainly,  the  one  to  do  the 
killing.     He  would  not  be  suspected,  as  no  motive  would  be 
apparent  for  the  killing ;  while  the  defendant's  interest  was 
such  as  would,  inevitably,  fasten  suspicion  upon  him,  if  he 
could  be  traced  to  the  deceased's  apartment.     He  had  oxalic 
acid  in  his  office  and  procures  it  for  Jones  to  administer  in 
the  afternoon  ;  but  the  victim  could  not  be  persuaded  to  drink 
it.     Then  the  bottle  of  chloroform  was  given  to  Jones  and, 
in  the  evening,  while  asleep,  its  contents  were  used  upon  Rice 
with  success.     Within  an  hour,  the  defendant  appears  and, 
when  the  undertaker  arrives,  he  directs  the  remains  to  be 
cremated.     He  orders  the  embalming,  when  told  that  twenty- 
four  hours  must  elapse  before  cremation  would  be  possible. 
He  carries  off.  that  night,  all  that  was  of  value  in  securities 
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and  moneys.  Early  in  the  following  morning,  he  brings  to 
Jones,  and  has  him  fill  out,  the  four  checks,  which  the  latter 
had  drawn  to  his  order  and  which  purported  to  have  been 
signed  by  the  deceased,  in  various  amounts  aggregating 
$250,000.  He  endeavors  to  obtain  the  money,  early  that 
morning,  upon  one  drawn  upon  Swenson  &  Sons ;  but  fails, 
because  of  the  error  of  Jones  in  mis-spelling  his  name.  This 
causes  delay,  results  in  the  banker's  learning  of  the  death  of 
his  depositor  and  leads  to  investigations ;  which  result  in  the 
arrest  of  the  two.  On  the  morning  after  the  death,  he  pro- 
duces the  letter,  purporting  to  be  from  the  deceased  to  him 
and  directing  the  cremation  of  his  remains,  and  instructs  the 
undertaker  to  arrange  for  it  on  Tuesday.  He  procures  one 
of  the  checks  for  $25,000  to  be  cashed.  He  tells  Maria 
Scott,  the  chore-woman,  with  no  apparent  relevancy  to  what 
had  happened,  that  she  is  suspected  of  having  poisoned  the 
deceased.  Late  in  the  night  of  Monday,  he  is  found  by  the 
janitor  of  his  office  building  destroying  papers.  To  several 
persons,  within  the  next  few  days,  he  tells  irreconcilable 
stories  to  account  for  the  checks  he  had  sought  to  use 
and  for  his  large  interest  in  the  estate  of  the  deceased. 
He  professes  to  some  to  have  had  secret  relations  with  the 
deceased  of  an  extraordinarily  intimate  and  confidential 
nature.  He  telegraphs  to  Holt  a  copy  of  an  agreement, 
purporting  to  have  been  made  months  before,  which  settled 
the  will  litigation  by  Rice's  payment  to  Holt  of  $250,000,  to 
be  made  upon  his  death.  Corroboration  of  material  facts  in 
Jones'  testimony  was  not  wanting.  The  defendant's  frequent 
association  with  Jones  was  proved  by  others  ;  as  was  the  fact 
of  his  being  a  comparative  stranger  to  Rice.  Wetherbee  cor- 
roborated Jones'  statement  about  the  proposed  will,  which 
Jones  was  to  get  the  deceased  to  sign  in  an  unguarded 
moment.  The  preparation  of  a  will  at  defendant's  office, 
from  drafts  furnished  by  him,  was  proved  by  his  clerk ;  as 
was  the  introduction  of  the  clerk  and  of  the  defendant's 
friend  to  Rice  to  qualify  them  as  witnesses.  The  list  of 
dates,  furnished  by  defendant  for  the  mailing  of  envelopes  by 
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Jones,  in  which  to  insert  the  letters  purporting  to  come  from 
Rice  to  him,  was  produced  in  evidence  and  the  receipt  of  the 
envelopes  bearing  the  "return  card"  of  the  deceased  was 
proved.  The  advertisement  ruse,  resorted  to  by  defendant 
in  order  to  come  into  relations  with  Rice,  was  testified  to 
by  Baker.  The  assignments  to  defendant  and  the  checks  to 
his  order  were  seen  by  Potts  shortly  before  the  death.  Jones' 
brother  testified  to  sending  on  the  chloroform.  That  tele- 
phonic communication  was  had  between  the  residence  of  the 
defendant  and  of  Jones,  between  six  and  6even  o'clock,  on 
Sunday  evening,  was  proved.  That  the  defendant  did  not 
know  the  deceased,  or  have  any  intercourse  with  him,  as 
Jones  had  testified,  was  an  irresistible  inference  from  the  other 
evidence.  Certainly,  the  defendant  adduced  no  evidence  of 
any  intimacy  and  Dr.  Curry  corroborates  Jones'  statement 
that  defendant's  name  was  not  to  be  mentioned. 

There  was  enough  in  corroboration  of  Jones  and  when,  in 
connection  with  his  story  and  with  other  evidence  of  facts  and 
circumstances,  we  consider  the  defendant's*  prompt  appear- 
ance upon. the  scene  of  the  murder,  his  appropriation  of  the 
securities  and  moneys  in  the  apartment,  his  efforts  to  realize 
upon  the  forged  checks  and  his  extraordinary  and  unnatural 
attempt  to  have  the  body  promptly  cremated,  the  jury  might 
well  consider  the  criminal  agency  to  have  been  proved  beyond 
a  reasonable  doubt.  The  point  was  to  establish  Jones  in  the 
confidence  of  the  jury  as  a  witness.  That  was  evidently 
accomplished.  The  jurors  could  infer  the  guilty  connection 
of  the  two  from  the  circumstances  referred  to.  The  checks, 
of  themselves,  filled  out  in  the  handwriting  of  Jones  and 
indorsed  by  the  defendant,  were  some  evidence  of  a  conspir- 
acy and  if  the  jury  believed  the  signatures  to  have  been 
forged,  the  evidence  was  conclusive  in  its  nature  as  to  the 
fact.  What  motive  could  Jones  have  had  to  fabricate  this 
story  of  the  crime?  The  jury  might  believe  that  he  aban- 
doned his  false  statements,  when  shown  that  the  evidence 
would  not  piece  together  in  a  credible  whole. 

What  was  necessary  to  complete  the  picture  of  this  crime, 
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planned  by  the  defendant  and  procured  by  him  to  be  com- 
mitted upon  the  solitary  old  man,  who  was  too  slow  in  paying 
his  final  debt  to  nature  to  suit  the  plans  of  the  conspirator?  ? 
Not  his  presence ;  for  the  statute  says  that  that  is  not  neces- 
sary in  order  to  implicate  him.  He  was  not  in  the  room,  nor 
in  the  building.  He  was  awaiting  the  signal  from  his  con- 
federate and  then  appears;  not  too  promptly,  but  with  his 
friend  Dr.  Curry.  In  the  eye  of  the  law,  he  had  teen  there 
in  the  person  of  his  accomplice ;  the  miserable  tool,  whom  he 
had  fashioned  for  his  purposes  and  had  induced  to  do  the 
killing. 

In  my  opinion,  justice  does  not  demand  that  the  defendant 
should  have  a  new  trial ;  unless  errors  were  committed  upon 
this  trial  in  the  rulings  of  the  court,  or  in  the  charge  to  the 
jury,  which  affected  some  substantial  right  of  the  accused.  I 
shall  discuss  some  of  those  which  his  counsel  has  presented  in 
his  argument.  Defendant  complains  of  the  court's  action  in 
compelling  him  to  alter  the  phrasing  of  a  hypothetical  ques- 
tion to  Dr.  Lee,  a  medical  expert  called  for  the  defense,  as  to 
the  cause  of  death,  under  conditions  supposed.  The  question, 
in  resuming  the  conditions  existing  prior  to  death,  assumed  a 
congestion  of  the  lungs  "  that  was  not  exactly  co-extensive  " 
and  the  court  ruled  that  the  testimony  upon  the  subject  by 
the  physicians  had  been  that  the  congestion  was  co-extensive. 
The  supposed  condition  had  reference  to  Dr.  Donlin's  testi- 
mony, one  of  the  coroner's  physicians,  and,  upon  referring  to 
it,  we  find  that,  while  he  did  not  use  the  word  "  co-extensive," 
he  testified  that  he  "found  the  lungs  congested  extensively" 
and,  again,  that  the  congestion  extended  "  all  over  both  lungs." 
Had  the  court  permitted  the  question  to  stand,  it  would  not,  in 
the  respect  mentioned,  have  been  in  real,  or  in  substantial, 
accord  with  the  facts  testified  to  and  the  jury  might  have  been 
confused,  if  not  misled.  Questions  of  a  hypothetical  nature 
put  to  experts  for  their  opinion  upon  a  state  of  facts,  which 
shall  aid  the  jurors  in  reaching  a  determination  upon  the 
issue  before  them,  must,  necessarily,  be  based  upon  facts 
either  admitted,  or  which  are  in  conflict  upon  the  evidence. 
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(Wharton's  Grim.  Evid.  §  418;  Cowley  v.  People,  83 
N.  Y.  at  p.  470;  People  v.  Harris,  136  ib.  at  p.  453.) 
Here,  the  only  testimony  as  to  the  condition  of  the  lungs 
after  death  was  given  by  the  coroner's  physicians,  who  had  per- 
formed the  autopsy,  and  by  Professor  Witthaus,  and  it  was  upon 
such  evidence  that  the  prosecution  was  relying.  The  jurors 
were  to  weigh  in  the  mental  scale  their  testimony,  with  other 
relevant  facts.  Hence,  the  question  to  the  expert,  for  not 
stating  a  fact  of  the  autopsy,  as  to  which  there  was  no  con- 
flict, was  properly  objected  to.  It  is  clear,  beyond  cavil,  that, 
if  Dr.  Donlin  was  to  be  believed,  he  found  a  congestion  of 
the  lungs,  which  was  complete  as  to  the  organ ;  whether  it 
was  termed  "  co-extensive  with,"  or  "  all  over  both,"  the  lnngs. 
Under  the  circumstances,  counsel  were  not  at  liberty  to  assume 
as  a  fact,  in  their  question  to  the  medical  expert,  that  which 
had  no  support  in  the  testimony.  Defendant  assigns  error  in 
the  exclusion  of  conversations  between  the  witness  Adams 
and  the  deceased,_whose  intimate  acquaintance  he  was.  Upon 
his  examination  by  the  defendant,  it  was  sought  to  have  him 
state  what  had  been  said  by  the  deceased  on  the  subject  of 
cremation,  in  conversation.  The  trial  court  ruled  it  out  as 
hearsay.  I  think  there  was  no  error  in  the  exclusion,  prejudi- 
cial to  the  defendant ;  for,  assuming  that  the  deceased  had 
expressed  himself  as  being  in  favor  of  cremation,  how  would 
that  be  material,  or  relevant,  as  establishing  the  genuineness 
of  the  supposed  letter  from  him  to  the  defendant ;  which  the 
latter  had  with  him,  on  the  morning  after  the  death  ?  What 
was  in  question  was  whether,  as  part  of  the  scheme  to  obtain 
the  property  of  Rice,  the  defendant  had  forged  the  latter's 
name  to  a  letter  to  him  upon  the  subject  of  cremation.  If  it 
were  true  that  the  defendant  had  learned  of  expressions  of 
preference  by  Rice  for  such  a  disposition  of  the  dead  body, 
that  would,  at  most,  suggest  a  reason  for  the  defendant's  fab- 
ricating the  letter,  thrbugh  the  use  of  which  he  might  ensure 
the  destruction  of  bodily  evidences  of  a  homicide.  I  am  unable 
to  perceive  the  competency  of  the  evidence  of  these  oral 
declarations  of  the  deceased  to  a  third  person  upon  the  ques- 
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tion  of  the  genuineness  of-  the  cremation  letter.  The  prose- 
cution had  not  introduced  the  subject  upon  the  direct  exami- 
nation. It  was  not  offered  by  the  defendant  to  disprove  the 
forgery  by  him  of  the  cremation  letter,  but,  only,  to  show  the 
views  of  the  deceased. 

Exception  was  taken  to  the  admission  in  evidence  of  Jones' 
attempt  at  suicide,  because  of  its  incompetency,  either,  to  cor- 
roborate his  confession,  or  to  affect  the  defendant.  I  think 
that  it  was  properly  admitted,  under  the  circumstances  of  the 
case,  as  bearing  upon  the  history  of  Jones'  career,  from  his 
ih*6t  meeting  with  the  defendant  down  to  his  testimony  upon 
the  trial  as  to  the  elaboration  of  the  scheme  to  obtain  the 
property  of  Rice  and  as  to  their  joint  intention  to  consum- 
mate it  by  a  murder.  It  tended,  at  least,  to  show  the  continu- 
ance of  the  conspiracy,  into  which  Jones  and  the  defendant 
had  entered.  It  was  the  claim  of  the  prosecution  that  the 
defendant  was  privy  to  the  attempt,  in  the  hope  of  destroying 
proof  of  his  guilt.  It  bore  upon  the  credibility  of  Jones  in 
testifying  that  the  defendant  had  advised  their  jointly  com- 
mitting suicide  and  had  fnrnished  him  a  knife  for  the  purpose. 
Defendant's  counsel  conceded  its  admissibility  if  the  act  was 
in  furtherance  of  the  conspiracy. 

It  is  argued  that  an  error  was  committed  in  permitting 
Jones  to  testify  to  conversations  at  interviews,  when  he,  the 
defendant  and  Mr.  House,  their  counsel,  or  Mr.  Martin,  Mr. 
House's  assistant,  were  together.  In  the  first  place,  the  por- 
tions of  the  record  pointed  out  in  the  brief  show,  either  that  the 
relation  of  counsel  had  not  been  shown  to  exist,  or  that  the  con- 
versation was  conducted  between  the  defendant  and  Jones,  so 
as  not  to  be  overheard  by  Mr.  House ;  or  that  the  objection  was 
too  general.  As  matter  of  fact,  the  court  excluded  so  much 
of  the  testimony  of  Jones  as  was  offered  to  prove  admissions 
on  the  part  of  the  defendant.  When  at  a  subsequent  stage 
of  the  examination,  Jones  was  allowed  to  testify  to  having 
told  Mr.  House  of  his  having  chloroformed  the  deceased,  it 
was  after  he  had  been  made  to  testify,  on  his  cross-examina- 
tion, to  having  made  false  statements  concerning  the  death. 
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It  was,  therefore,  no  error  to  allow  the  prosecution  to  show 
by  him  that,  at  a  date  prior  to  his  statements  to  the  district 
attorney,  he  had  told  Mr.  House  of  his  having  administered 
the  chloroform.  Furthermore,  under  the  provisions  of  the 
Code,  relating  to  privileged  communications  between  attorney 
and  client,  (Code  Civ.  Proc.  sees.  835,  836),  the  privilege  is 
the  client's  and  when  Jones  volunteered  his  testimony  in  the 
case,  it  was,  necessarily,  equivalent  to  an  express  waiver  on 
his  part,  in  open  court,  of  any  privilege  accorded  by  the  stat- 
ute. It  was  the  expression  of  a  desire  to  reveal  everything 
within  his  knowledge,  touching  his  criminal  conduct.  But 
Jones  was  only  allowed  to  testify  to  the  fact  that  he  had  told 
his  counsel  of  his  own  guilt.  In  the  eye  of  the  law,  Jones 
and  the  defendant  were  distinct  personalities,  although  con- 
nected in  a  scheme  to  commit  a  crime.  To  permit  the  exten- 
sion of  the  defendant's  privilege  to  invoke  the  statutory  pro- 
hibition as  to  communications  between  himself  and  counsel,  so 
as  to  exclude  Jones'  statements  to  the  same  counsel,  acting 
for  him,  would  be  to  stretch  the  statute  beyond  the  demands 
of  public  policy. 

Error  is  assigned  in  the  exclusion  of  the  testimony  of  one 
Trendley,  an  expert  in  handwriting,  and  our  decision  in  the 
case  of  lloag  v.  Wright,  (174  N.  Y.  36),  is  invoked  by  the 
appellant ;  a  decision  rendered  since  the  trial  of  this  case.  In 
that  case,  an  expert  in  handwriting  had  testified  to  the 
genuineness  of  signatures  after  making  comparisons  with  cer- 
tain standards,  and  it  was  held  to  be  competent,  upon  cross- 
examination,  to  test  the  value  of  his  opinion  by  submitting 
spurious  signatures  to  him  and  by  then  asking  him  if  he  had 
not,  upon  a  previous  trial,  after  comparisons,  pronounced  them 
to  have  been  written  by  the  6ame  hand  that  wrote  the  genuine 
signatures.  In  this  case,  Harmon  had  been  examined  as  a 
witness  for  the  prosecution.  He  had  been  for  many  years  a 
clerk  with  Swenson  &  Sons,  the  bankers  of  the  deceased.  He 
knew  the  deceased  and  had  a  familiarity  with  his  handwrit- 
ing, from  seeing  him  write  and  from  handling  his  checks. 
He  had  testified  to  the  spurionsness  of   signatures   of   the 
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deceased  upon  the  disputed  instruments.  The  defendant  sub- 
mitted to  him  certain  signatures,  purporting  to  be  by  the 
deceased,  which  were  visible  only  through  slits,  or  openings, 
made  in  envelopes,  and  he  pronounced  his  opinion  upon  them. 
One  of  the  signatures,  which  he  had  pronounced  genuine, 
had  been  written,  inferentially,  by  an  expert  in  handwriting. 
Being  called  as  a  witness,  this  expert  was  shown  the  signature, 
but  without  the  envelope,  and  he  was  not  allowed  to  testify 
about  it,  or  to  the  effect  that  he  had  written  it.  The  court 
ruled  that  it  was  unfair,  when  Harmon  had  only  seen  the  sig- 
nature through  an  aperture,  that  Trendley  should  be  allowed 
to  pass  upon  it,  aided  by  the  knowledge  that  it  was  upon  a 
blank  sheet  of  paper  and,  therefore,  not  a  genuine  one,  but, 
presumably,  one  of  his  own  making.  It  was,  obviously,  an 
unfair  test  and  the  court  did  not  abuse  its  discretionary  power 
in  the  cross-examination.  It  is  to  be  observed  that  Harmon 
was  called  upon  to  testify,  by  reason  of  his  competency  to 
form  an  opinion  from  long  acquaintance  with  the  handwriting 
of  the  deceased  and  not  by  reason  of  his  being  a  professional 
expert  in  handwriting,  or  penmanship.  I  think  the  question 
is  distinguishable,  upon  the  facts,  from  that  passed  upon  in 
Hoag  v.  Wright ;  but  were  it  to  be  considered  as  controlled  by 
that  case,  then  the  error  must  be  regarded  as  of  negligible 
importance,  in  view  of  the  mass  of  expert  evidence  admitted 
upon  the  subject.  The  defendant  could  not  have  been  preju- 
diced ;  for,  clearly,  the  jury  could  not  but  infer,  from  the 
questions  and  the  discussion,  that  the  purpose  of  the  defend- 
ant was  to  prove  that  Harmon  had  made  a  mistake  in  under- 
taking to  testify  from  comparisons  of  signatures. 

Further  discussion  of  the  errors  assigned  by  the  defendant 
is  needless.  That  some  of  the  rulings  of  the  recorder  were 
erroneous  may  be  conceded  ;  but  none,  in  my  opinion,  was  of 
sufficient  gravity  to  justify  us  in  reversing  the  judgment  of 
conviction.  The  evidence  conclusively  established  the  defend- 
ant's guilt  and  led  to  the  verdict  rendered,  and,  therefore, 
under  the  command  of  section  542  of  the  Code  of  Criminal 
Procedure,  we  should  give  judgment,  without  regard  to  tech- 
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nical  errors,  or  to  exceptions  which  do  riot  affect  any  sub- 
stantial right  of  the  defendant. 

After  the  entry  of  judgment,  the  defendant  moved  the 
court  for  an  order  granting  a  new  trial,  upon  affidavits  alleg- 
ing that  evidence  had  been  newly  discovered,  which  would 
have  changed  the  verdict.  In  addition  to  the  affidavits,  there 
was  an  oral  examination  of  the  affiants  before  the  recorder 
and  the  defendant  claims  that  facts  appeared  which  would 
show  that  complete  immanity  had  been  accorded  to  defend- 
ant's accomplice,  Jones ;  that  Doctors  Donlin  and* Williams, 
who  testified  concerning  the  autopsy,  had  stated  to  others, 
after  the  autopsy,  that  death  had  resulted  from  old  age  and 
that  no  suspicious  cause  of  death  had  been  revealed ;  that  they 
had  been  paid  by  the  county  for  their  services  to  the  prosecu- 
tion in  preparing  themselves  as  medical  witnesses  for  the  trial 
and  that  there  was  an  intimate  connection  between  the  propo- 
nents of  the  genuine  will  of  1896  and  the  prosecution  of  the 
defendant.  These  allegations,  or  statements,  were  met  by  deni- 
als, or  explanations,  and,  upon  a  consideration  of  the  moving 
papers  and  the  evidence,  the  recorder  refused  to  order  a  new 
trial.  In  an  opinion,  he  observed  that  there  was  no  proof  of 
any  evidence  of  a  material  character  having  been  newly  dis- 
covered since  the  trial ;  that,  substantially,  all  the  matters  and 
conditions  now  claimed  to  have  been  newly  discovered  were 
within  the  knowledge  of  one,  or  all,  of  the  counsel  for  the 
defendant  from  the  inception  of  the  criminal  charge  and  that 
the  cross-examination  of  the  witnesses  for  the  prosecution 
indicated  the  possession  of  knowledge,  or  that  it  could  have 
been  acquired  by  use  of  the  opportunities  afforded.  In  this 
I  think  that  he  was  quite  right.  In  all  of  this  voluminous 
part  of  the  record,  I  find  nothing  which,  if  true,  was  either 
entitled  to  be  regarded  as  newly-discovered  evidence,  or,  if  it 
might  be  so  regarded,  went  further  than  to  affect  the  credi- 
bility of  Jones,  or  of  the  medical,  or  other,  witnesses.  As  to 
Jones,  and  the  argument  is  based,  mainly,  upon  his  alleged 
immunity  from  prosecution,  he,  already,  stood  before  the 
jury  as  a  self-confessed  murderer,  who  had  told  contradictory 
12 
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stories  of  the  affair  and  who  was  not  being  tried  for  the  crime. 
It  appeared  how  Jones  came,  eventually,  to  make  the  confes- 
sion of  the  facts,  which  were  disclosed  in  his  testimony  at  the 
trial,  and  the  jurors  had  enough  of  the  circumstances  before 
them,  with  which  to  weigh  his  credibility.  Furthermore, 
what  is  the  materiality  of  the  fact  that  immunity  may  have 
been  promised  him,  when  his  6tory  had  to  be  corroborated  by 
other  evidence  connecting  the  defendant  with  the  crime!  As 
to  the  physicians,  Donlin  and  Williams,  it  appeared  that  one 
of  the  defendant's  counsel  knew  of  Dr.  Williams  having  been 
at  work  for  the  prosecution ;  but  he  did  not  know  it  was  to 
be  paid  for.  Both  physicians  presented  bills  for  their  services 
in  preparation  for,  and  upon,  the  trial,  which  were  reduced  in 
amount,  at  the  instance  of  the  district  attorney's  office,  and, 
as  reduced,  paid  by  the  People.  I  am  unable  to  perceive  the 
materiality  of  this  fact  upon  the  application  for  a  new  trial. 
The  prosecution  had  the  right  to  employ  the  services  of  these 
physicians  to  testify  as  medical  experts,  in  addition  to  having 
them  testify  to  the  facts  of  the  autopsy.  If  their  services 
could  not,  legally,  be  compensated  for,  then,  it  was  a  matter 
for  the  public  authorities  to  inquire  into.  Dr.  Donlin,  specifi- 
cally, denied  any  conversation  with  Dr.  Williams,  in  which 
either  had  stated  that. death  was  due  to  old  age.  Their  evi- 
dence as  to  the  facts  revealed  by  the  autopsy  was  one  step  in 
the  prosecution ;  while  their  opinions  as  to  what  the  appear- 
ance of  the  vital  organs  indicated  as  the  cause  of  death  made 
another  step.  Their  testimony,  in  the  latter  respect,  was 
entitled  to  such  force,  as  the  jury  chose  to  give  to  it,  upon  con- 
sidering, with  the  circumstances  attending  their  appearance  as 
witnesses,  their  experience  and  the  effect  of  cross-examination 
upon  their  statements. 

Whether  a  new  trial  should  be  granted  to  the  defendant 
was  a  matter  within  the  discretion  of  the  trial  court,  with  the 
fair  exercise  of  which  this  court  will,  and  should,  not  inter- 
fere. (Code  Crim.  Proc.  sec.  465,  sub.  7,  and  sec.  466; 
People  v.  Buchanan,  145  N.  Y.  1, 30 ;  People  v.  Priori,  164 
ib.  459,  472.) 
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There  was  no  hasty  trial  and  conviction ;  for  the  trial  occu- 
pied ten  court  weeks  and  the  record  tills  some  3,000  pages, 
exclusive  of  the  proceedings  upon  the  application  for  a  new 
trial.  It  cannot,  fairly,  be  said  that  the  recorder  was  lacking 
in  indulgence  to  the  defendant  in  his  rulings  and  it  is  not 
claimed  that  his  charge  to  the  jury  was  either  unfair,  or  erro- 
neous. So  great  was  the  latitude  of  inquiry  allowed  upon  the 
application  for  a  new  trial  that  its  matter,  alone,  fills  a  sepa- 
rate volume  of  some  1,100  pages.  An  appeal  is  not  a  matter 
of  inherent  right ;  it  is  one  extended  to  a  defendant  by  the 
favor  of  the  state.  Much  must  be  left  to  the  exercise  of  the 
discretion  of  the  court,  in  which  the  trial  is  bad,  and  interfer- 
ence by  this  court  only  becomes  justifiable  where  there  has 
been  so  clear  an  abuse  of  that  discretion,  that  we  can  say  that 
the  defendant  did  not  have  a  fair  trial. 

In  my  judgment,  the  evidence  upon  which  the  new  trial  is 
demanded  would  not  change  the  result.  It  is  largely  cumula- 
tive in  its  nature  and  tends,  principally,  to  contradict  the 
former  evidence.     (See  People  v.  Priori,  supra.) 

I  think  no  other  questions  demand  our  consideration  and  I 
find  no  satisfactory  reason  for  reversing  the  judgment  of 
conviction. 

O'Brien,  J.  (dissenting).  At  the  outset  of  this  opinion  I 
shall  assume,  as  I  have  a  right  to  assume,  that  all  that  is  to  be 
or  can  be  said  in  support  of  this  judgment  is  to  be  found  in 
the  able  and  elaborate  opinion  of  Judge  Gray.  On  carefully 
reading  and  considering  that  opinion,  my  first  impression  was 
to  record  my  vote  in  silence  against  its  conclusion.  I  confess 
that  this  resolve  was  based  upon  the  desire  to  avoid  the  severe 
and  sometimes  useless  labor  that  the  other  course  would 
involve.  But  on  further  reflection  I  have  concluded  that 
there  is  so  much  to  be  said  about  this  case  that  has  not  yet 
been  said,  and  so  many  things  to  be  revealed  that  are  still 
obscure  or  not  given  that  prominence  that  they  deserve,  that 
I  ought  to  state  a  few  of  the  objections,  at  least,  upon  which 
my  views  of  the  case  are  based.     While  I  may  run  the  risk 
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of  being  charged  with  prolixity,  I  hope  to  be  able  to  throw 
6ome  additional  light  on  the  case,  and  prolixity  ought  not  to 
be  imputed  to  a  reasonable  and  thorough  discussion  of  a  case 
in  which  a  human  life  is  involved. 

The  defendant,  through  his  counsel,  has  presented  to  this 
court  various  legal  objections  to  the  judgment  against  him 
that,  in  my  opinion,  involve  questions  of  the  gravest  character. 
They  cannot  and  ought  not  to  be  silently  ignored  or  met  by 
general  assertions,  or  answered  by  arguments  that  may  be 
specious,  but  are  far  from  conclusive.  They  should  be  met 
and  answered,  if  they  can  be,  by  arguments  so  fair  and  solid 
as  to  convince  any  fair  mind,  whether  that  of  a  lawyer  or  lay- 
man, that  they  are  untenable.  If  they  cannot  be  answered  in 
that  way,  the  objections  ought  to  prevail,  whatever  we  may 
think  about  the  guilt  or  innocence  of  the  defendant. 

The  crime  of  which  the  defendant  was  convicted  is  that  he 
advised  or  procured  another  to  commit  murder,  and,  there- 
fore, under  the  law  now  existing,  is  a  principal  just  the  same 
as  if  he  had  committed  the  deed  with  his  own  hand.  Form- 
erly the  charge  stated  in  the  indictment  would  constitute  the 
defendant  only  an  accessory  before  the  fact,  and  he  could  not 
be  tried  or  convicted  until  the  principal  was  first  convicted. 
Now  the  accessory  may  be  tried  as  a  principal,  while  the  real 
principal  may  go  free,  as  this  case  well  illustrates.  No  review 
of  this  case  will  be  adequate  that  does  not  give  a  prominent 
place  to  certain  general  features  that  must  at  once  attract 
attention  and  6erve  to  guard  the  mind  against  all  superficial 
views  or  hasty  conclusions. 

The  first  thing  that  ought  to  be  noticed  and  ought  to  receive 
the  most  careful  attention  is  the  character  of  the  proof  of  the 
corpus  delicti. 

It  is  a  fundamental  principle  of  the  criminal  law  that  before 
any  one  can  be  convicted  of  murder  or  manslaughter  it  must 
be  clearly  proved  that  the  death  of  the  subject  of  the  alleged 
crime  was  caused  by  a  felonious  act.  The  primary  question 
upon  this  appeal  is  whether  the  death  of  William  M.  Rice 
was  the  result  of  a  crime,  and  evidence  of  motive,  however 


1905.]  People  v.  Patrick.  181 

N.  Y.  Rep.]  Dissenting  opinion,  per  O'Brien,  J. 

strong,  cannot  establish  that  essential  fact.  Death  by  criminal 
agency  is  the  body  of  the  crime  in  all  prosecutions  for  homi- 
cide, and  at  the  threshold  the  burden  is  upon  the  People  to 
prove  beyond  a  reasonable  doubt  that  one  human  being  has 
been  feloniously  killed  by  another  human  being.  The  death 
of  William  M.  Rice  is  admitted,  but  the  allegation  that  his 
life  was  taken  by  criminal  violence  is  strenuously  denied.  The 
fact,  if  it  is  a  fact,  that  the  defendant  hoped  he  would  die 
and  was  prepared  to  seize  his  vast  estate  by  forgery  and  fraud 
if  he  should  die,  has  no  bearing  upon  the  question  which 
overreaches  all  others,  whether  he  actually  died  a  violent 
death.  Let  us  look  at  the  evidence,  not  in  search  of  a  victim, 
but  to  find  the  truth. 

Mr.  Rice  was  a  feeble  old  man  in  the  eighty-fifth  year  of 
his  life.  His  general  health  had  been  pretty  good  for  one  so 
far  advanced  in  life  until  a  short  time  before  his  death  when 
he  ate  so  imprudently  of  bananas  that  he  became  dangerously 
sick  and  was  relieved  by  a  violent  purgative.  This  weakened 
him  and  he  never  recovered  his  strength.  Dr.  Curry,  his 
physician,  was  anxious  about  him  and  was  in  daily  attendance 
upon  him.  While  he  thought  he  would  recover,  he  declared 
that  a  little  thing  would  carry  him  off  and  that  the  worst 
might  be  expected  at  any  moment.  The  death  occurred  on 
Sunday  afternoon  and  the  day  before  Mr.  Rice  was  delirious 
much  of  the  time.  He  was  delirious  very  early  Sunday 
morning  and  in  the  afternoon  showed  signs  of  mental  wan- 
dering. He  was  last  seen  alive  by  Charles  F.  Jones,  his  valet, 
who  says  he  left  him  sleeping  on  the  bed  when  he  went  out 
to  a  restaurant.  It  was  not  proved  that  any  one  saw  him 
alive  after  that.  Jones  was  gone  about  forty  minutes  and  on 
his  return  Mr.  Rice  was  lying  in  the  same  position  as  before.- 
He  had  not  moved  a  muscle  so  far  as  Jones  observed.  Jones 
believed  he  was  alive,  but  he  could  not  swear  that  he  was 
alive.  He  saw  no  sign  of  life.  He  did  not  see  him  move  or 
breathe  and  did  not  know  but  what  he  was  then  dead.  Believ- 
ing that  he  was  alive  he  tried  to  kill  him.  With  murder  in 
hi6  heart,  he  did  all  he  could  to  compass  his  death,  but  he  did 
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not  know  and  no  one  ever  can  know  whether  he  acted  npon  a 
living  man  or  upon  a  corpse.  He  saturated  a  sponge  with 
two  ounces  of  chloroform,  put  it  in  a  cone  made  out  of  a 
towel,  placed  the  cone  over  the  mouth  and  nose  of  the  body 
before  him  and  left  the  room.  When  he  came  back  thirty 
minutes  later  the  cone  was  in  the  same  position  as  he  left  it. 
The  body  had  not  moved.  The  effort  of  nature  to  shrink 
from  the  pungent  odor,  the  rebellion  of  the  lungs  against  the 
poisonous  fumes  and  even  the  struggle  of  death  had  not 
caused  a  movement  sufficient  to  disturb  the  cone.  The 
unnatural  gas  with  its  strong  odor  had  entered  the  lungs  and 
done  its  work  so  quietly  as  not  to  awaken  the  sleeping  victim. 
Is  this  to  be  believed  ?  Can  it  be  believed  with  safety  upon 
the  word  of  such  a  creature  as  Jones  confessed  himself  to  be  ? 
So  far  as  we  know  and  so  far  as  Jones  knows  he  might  as  well 
have  placed  the  cone  upon  a  face  of  marble. 

In  about  twenty  minutes  Dr.  Curry  was  there.  He  exam- 
ined the  body  with  care.  He  put  his  face  over  the  heart  to 
hear  it  beat  and  although  his  nose  was  within  six  inches  of  the 
full  beard  of  Mr.  Rice,  which  must  have  been  saturated  with 
the  drug  but  a  few  moments  before,  no  suggestion  of  chloro- 
form came  to  him.  He  noticed  no  smell  of  chloroform  in  the 
room.  Jones  had  raised  the  windows,  as  he  says,  and  venti- 
lated the  room  before  Dr.  Curry  came  and  had  thus,  as  he 
claims,  removed  the  penetrating  odor  so  completely  that  an 
experienced  physician  could  detect  no  trace  of  it.  Jones  also 
claims  that  before  Dr.  Curry  came  he  went  to  the  range  and 
burned  the  sponge  and  towel  with  a  match  and  "  they  flashed 
up,"  as  he  says,  although  science  says  that  they  did  not  and 
could  not  under  the  circumstances  stated  by  him.  The  under- 
taker and  the  embalmer  came,  but  during  their  close  contact 
with  the  body  they  observed  no  odor  of  chloroform.  The 
use  of  that  drug  as  the  agency  of  death  occurred  to  no  one 
until  Jones  had  made  his  fourth  and  last  confession,  after  he 
had  recanted  three  others  as  they  were  successively  demon- 
strated to  be  false. 

Dr.  Curry  certified  to  death  from  natural  causes  and  the 
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mental  worry  referred  to  by  him  in  his  certificate  tallied  well 
with  the  facts,  for  Mr.  Rice  had  been  subjected  to  great 
anxiety  owing  to  litigation  which  involved  a  large  part  of  his 
estate  and  a  recent  fire  which  resulted  in  the  loss  of  a  quarter 
of  a  million.  The  body  was  embalmed  by  injecting  through 
powerful  hydraulic  pressure  a  fluid  into  the  arteries  which 
penetrated  far  and  wide.  About  forty-three  hours  after  the 
death  an  official  autopsy  was  made,  and  the  physicians  who 
opened  the  body  removed  the  vital  organs  and  searched  for 
the  cause  of  death,  found  no  odor  of  chloroform  but  they 
found  embalming  fluid  almost  everywhere.  While  their  sus- 
picions suggested  poisoning  and  they  turned  portions  of  the 
body  over  to  chemists  for  analysis,  which  when  made  dis- 
closed no  poison,  the  theory  of  death  from  chloroform  did 
not  occur  to  them.  That  theory  was  advanced  by  no  one 
physician  or  layman,  until  a  long  time  afterward  when  Jones 
made  his  last  confession  which  involved  the  falsity  of  three 
others ;  then  it  was  too  late  to  tell  with  reasonable  certainty 
whether  it  was  the  true  theory  or  not,  for  the  body  had  been 
cremated  and  further  investigation  was  impossible. 

The  most  careful  examination  of  the  lungs  is  required  in 
order  to  tell  whether  death  has  been  caused  by  chloroform 
poisoning  or  poisoning  from  any  kind  of  irritating  gas.  The 
lungs  of  Mr.  Rice  were  examined  in  the  most  casual,  not  to 
say  careless,  way.  They  were  removed,  a  couple  of  transverse 
cuts  made  and  were  then  cast  aside,  although  every  other  vital 
organ  received  careful  attention.  The  physicians  were  look- 
ing for  evidence  of  death  by  criminal  agency,  but  not  expect- 
ing to  find  it  in  the  lungs  they  gave  them  only  a  perfunctory 
examination.  They  could  not  swear  to  the  proximate  cause 
of  death  and  did  not.  Where  the  most  minute  investigation 
was  needed,  none  was  made.  They  did  not  know  whether 
the  embalming  fluid  had  reached  the  lungs,  although  they 
had  theories  upon  the  subject.  Where  certainty  was  required, 
there  was  serious  doubt,  with  a  man's  life  trembling  in  the 
balance.  * 

After  reading  all  the  evidence  upon  the  subject,  I  think  it 
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cannot  be  safely  held  that  the  autopsy  was  thorough  enough, 
or  that  the  lungs  were  examined  with  care  enough  to  warrant 
the  conclusion  that  the  death  was  caused  by  chloroform.  If 
an  overwhelming  motive  had  not  been  shown,  no  judge  would 
have  sent  the  case  to  a  jury,  yet  motive  does  not  even  tend  to 
establish  the  cause  of  death.  The  law  requires  that  the  infer- 
ence of  death  from  criminal  agency  must  be  the  only  reason- 
able deduction  from  the  evidence.  The  People  did  not  meet 
the  burden  of  proof  cast  upon  them  of  showing  beyond  a  rea- 
sonable doubt  that  the  death  of  Rice  was  caused  by  a  crime. 
It  is  claimed  that  he  was  killed  by  the  administration  of  chlo- 
roform, and  no  other  criminal  agency  is  now  suggested,  bnt 
that  agency  rests  upon  too  frail  a  basis  to  permit  the  verdict 
to  stand  with  safety  to  society.  The  man  who  says  he  com- 
mitted the  murder  is  suffered  to  go  free,  with  no  attempt  to 
punish  or  even  to  prosecute  him.  The  coroner's  physicians 
who  made  the  autopsy  and  were  presented  to  the  jury  as  dis- 
interested officials,  were  shown  upon  the  motion  for  a  new 
trial  to  have  been  working  hard  by  experiment  and  otherwise 
to  help  the  district  attorney  make  out  a  case,  in  the  expecta- 
tion of  receiving  extravagant  compensation  for  their  efforts  to 
qualify  themselves  as  experts.  Disinterested  experiments 
made  to  discover  ti  nth  are  useful,  but  experiments  made  and 
paid  for  to  establish  a  theory  are  dangerous.  The  case  was 
tried  in  an  atmosphere  charged  with  the  necessity  of  making 
the  defendant  a  victim  in  order  to  defeat  his  claim  to  an  estate 
worth  millions  upon  millions.  The  self-confessed  murderer 
was  released,  the  doctors  had  their  money,  but  the  jury  did 
not  know  that  each  of  these  three  most  important  witnesses 
was  testifying  against  the  defendant  with  a  strong  inducement 
to  help  make  out  a  case  against  him. 

This  judgment  rests  upon  the  testimony  of  three  witnesses. 
Without  their  testimony  no  court  would  feel  justified  in  sub- 
mitting the  case  to  the  jury.  We  must,  therefore,  take  a  little 
closer  view  of  them  and  of  the  motives  that  may  fairly  be 
imputed  to  them.  Jones  was  evidently  testifying  under  a 
promise  of  immunity  from  the  public  prosecutor,  and  although 
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he  denied  that  as  a  witness  upon  the  stand,  no  fair  man  can 
doubt,  from  the  circumstances,  that  such  a  promise  was  made. 
Although  he  appeared  before  the  grand  jury  as  a  confessed 
murderer,  yet  that  body  found  no  indictment  against  him, 
thus  violating  in  the  plainest  way  their  statutory  duty.  No 
one  can  believe  that  that  body  would  have  omitted  to  indict 
him  except  upon  the  advice  or  suggestion  of  the  public  prose- 
cutor. He  was  set  at  large  and  maintained  at  the  public 
expense  in  the  hospital,  and  subsequently  in  a  comfortable,  if 
not  fashionable,  boarding  house,  where  he  had  the  freedom  of 
the  city,  attending  theatres  and  places  of  public  amusement 
until  the  trial  of  this  case,  when,  having  earned  his  reward, 
he  was  allowed  to  depart  to  his  native  state  of  Texas,  where 
he  now  resides  in  safety.  No  fair  mind  can  reach  any  con- 
clusion from  these  facts  except  that  this  accomplice  and  author 
of  the  crime  testified  under  a  promise  of  immunity. 

The  two  other  witnesses  were  public  officers,  having  been 
appointed  physicians  to  the  coroner.  In  that  capacity  they 
were  receving  a  good  round  salary,  to  which  they  had  the 
undoubted  right.  I  have  already  shown  that  at  the  autopsy 
they  found  nothing  in  the  appearance  of  the  luugs  or  in  any 
other  part  of  the  body  that  indicated  death  from  chloroform, 
but  when  Jones,  in  the  course  of  time,  had  prepared  his 
fourth  version  of  the  facts  bearing  upon  the  cause  of  death, 
they  set  to  work  to  find,  either  by  the  use  of  their  memories 
as  to  what  the  autopsy  had  disclosed,  or  by  experiments  which 
will  be  alluded  to  hereafter,  something  to  corroborate  it.  One 
of  them  tells  us  that  he  spent  a  year  making  these  experi- 
ments, and  they  were  wide  enough  to  embrace  one  hundred 
and  forty  specimens  of  birds  and  animals.  All  this  time  he 
was  working  for  pay,  although  he  was  a  salaried  official.  He 
presented  a  bill  to  the  city  for  seven  thousand  five  hundred 
dollars  which  he  claimed  was  the  value  of  his  services.  He 
was  actually  paid  five  thousand  two  hundred  dollars,  as  he 
says,  for  working  up  the  case.  The  other  physician,  who 
was  also  under  a  salary,  presented  a  bill  not  so  large,  which 
was  paid.    These  facts  were  not  known  at  the  time  of  the 
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trial,  and  these  witnesses  were  presented  to  the  jury  as  public 
officials  with  no  motive  to  pervert  the  truth,  but  acting  in  the 
course  of  their  duty  in  the  maintenance  of  truth  and  in  the 
cause  of  justice.  The  whole  point  and  value  of  the  testimony 
of  these  witnesses  is  that  they  attempted  to  prove,  and  it  is 
said  that  they  did  prove,  that  the  lungs  of  the  dead  man  were 
found  to  be  congested  and  that  congestion  was  a  sure  indica- 
tion that  his  death  was  produced  by  chloroform.  There  was 
absolutely  no  other  point  to  the  testimony  given  by  them 
except  to  show  that  there  was  at  least  some  congestion  of  the 
lungs  at  the  autopsy  and  that  from  their  professional  experi- 
ence and  their  experiments  upon  birds  and  animals  that  con- 
gestion was  proof  of  chloroform  poisoning. 

So,  we  have  a  case  where  the  three  principal  witnesses  for 
the  People,  clearly  the  witnesses  that  produced  the  convic- 
tion, were  tsstifying  at  the  trial  for  great  prizes  and  great 
rewards.  The  reward  which  Jones  expected  and  received 
was  nothing  else  than  his  life,  and  what  will  not  a  man  give 
for  that  ?  The  two  physicians  testified  with  the  expectation 
of  receiving  large  rewards  in  money  and  they  were  not  dis- 
appointed. We  may  assume  also  that  their  minds  were 
affected  by  that  pride  of  opinion  and  that  kind  of  mental 
fascination  with  which  men  are  affected  when  engaged  in 
the  pursuit  of  what  they  call  scientific  inquiries.  There  is 
no  proof  whatever  to  corroborate  Jones  upon  the  most  vital 
fact  to  which  he  testified  and  that  was  that  he  purchased 
chloroform  and  administered  it  to  the  deceased  at  the  com- 
mand and  request  of  the  defendant.  The  evidence  of  corrob- 
oration is  directed  entirely  to  other  matters  which  seem  to 
me  to  be  largely  collateral.  He  is  corroborated  as  to  the 
numerous  forgeries  with  which  he  and  the  defendant  were 
connected,  and  which,  it  is  claimed,  furnish  the  motive  for 
killing  the  deceased.  But  corroboration  of  the  informer  as  to 
things  that  furnish  motive  and  as  to  collateral  facts,  does 
not  meet  the  difficulty  of  the  absence  of  all  proof  that  he  was 
advised  or  requested  by  the  defendant  to  administer  chloro- 
form to  the  deceased.     In  all  cases  of  death  by  poisoning  it 
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is  of  the  utmost  importance  that  traces  of  the  poison  be  found, 
by  chemical  analysis,  to  exist  in  the  body  of  the  deceased.  In 
the  present  case  no  trace  of  poison  by  irritant  gas  or  otherwise 
was  found  by  a  chemical  analysis  or  in  any  other  way  in  the 
body  of  Rice,  and  the  real  foundation  for  the  contention  that 
chloroform  was  the  cause  of  death,  aside  from  the  testimony 
of  Jones,  rests  upon  the  alleged  congestion  of  the  lungs. 

I  intend  to  cast  no  reflections  upon  any  one.  All  I  mean 
to  say  is  what  every  reasonable  man  has  the  right  to  say,  and 
that  is  that  a  judgment  of  conviction  in  a  capital  case  that 
rests  upon  such  an  uncertain  and  frail  foundation  and  is 
affected  with  such  dangerous  and  suspicious  elements  of  doubt 
should  be  subjected  to  the  most  rigid  scrutiny  and  not  per- 
mitted to  stand,  unless  every  rule  of  law  that  could  have  been 
of  any  advantage  to  the  accused  was  observed  at  the  trial. 
My  objection  to  the  judgment  in  this  case  is  that  the  accused 
has  not  had  a  fair  and  impartial  trial.  I  am  aware  that  I  have 
no  right  to  say  that  unless  the  assertion  can  be  sustained  by 
facts  and  arguments  that  must  appeal,  not  only  to  the  judgment 
and  common  sense  of  the  bench  and  the  bar,  but  to  every  fair 
mind,  whether  lawyer  or  layman,  who  has  a  proper  respect 
for  the  orderly  administration  of  justice,  and  intelligence 
enough  to  discern  the  significance  of  the  facts  and  the  force 
of  the  argument. 

I  hope  to  be  able  to  meet  all  the  burden  in  that  regard  that 
I  have  assumed  and  I  will  not  deal  much  with  generalities, 
but  with  specific  questions,  stating  the  law  and  the  facts 
involved  in  the  several  questions  as  they  appear  to  me  and  as 
they  are  found  in  the  record.  Nor  do  I  propose  to  deal  with 
any  questions  that  have  not  been  raised  by  exceptions.  While 
exceptions  are  not  necessary  to  raise  any  question  in  this  court 
fairly  disclosed  by  the  record  in  a  capital  case,  I  prefer  to  con- 
fine myself  to  those  questions  plainly  presented  and  deliber- 
ately decided.  In  my  opinion,  the  rules  of  evidence  in  crimi- 
nal cases  were  ign'ored  or  violated  at  the  trial  to  the  prejudice 
of  the  accused.  Nothing  can  be  of  more  importance  to  a 
party  on  trial  for  a  criminal  charge  than  the  observance  of 
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these  rules  and  this  court,  as  will  be  shown  hereafter,  has 
steadily  refused  to  relax  them.  The  principles  of  the  law  of 
evidence  that  govern  all  criminal  trials  are,  as  Lord  Erskine 
once  observed,  u  founded  in  the  charities  of  religion,  in  the 
philosophy  of  nature,  in  the  truths  of  history  and  in  the  expe- 
rience of  common  life."  (24  Howell's  St.  Tr.  966.)  And 
that  remark  has  been  fully  approved  and  liberally  quoted  by 
modern  authorities  on  that  branch  of  the  law. 

1.  Among  the  numerous  conferences  between  Jones,  the 
accomplice  and  informer,  and  the  public  prosecutor,  at  least 
one  of  them  is  very  significant.  Jones  had  then  given  at  least 
three  different  and  conflicting  statements  concerning  the  man- 
ner in  which  the  death  of  Rice  was  produced,  some,  if  not  all 
of  them,  under  oath.  These  statements  purport  to  detail  the 
circumstances  of  the  homicide,  the  parties  concerned  and  the 
cause  of  death.  They  were  not  satisfactory  and  he  was  told, 
in  substance,  that  no  statement  would  be  accepted  from  him 
unless  it  could  be  corroborated.  In  these  conferences  there 
was  doubtless  a  good  deal  said  that  savored  of  casuistry,  and 
it  is  evident  that  on  both  sides  words  were  used  to  conceal 
thoughts,  but  the  learned  district  attorney  laid  down  one 
principle,  and  that  was,  that  the  truth  was  always  consistent 
and  could  always  be  corroborated.  It  would  perhaps  have 
been  more  correct  to  say  that  truth,  as  such,  never  needs  cor- 
roboration. It  is  something  that  is  either  false  in  fact  or  iu 
the  eye  of  the  law  that  needs  corroboration.  The  sun  needs 
no  exterior  aid  in  diffusing  light  and  heat  over  the  world. 
But  whatever  Jones  understood  by  the  remark  he  set  to  work 
to  comply  with  the  suggestion.  He  was  aided  by  his  private 
counsel,  who  was  at  all  times  persona  grafa  at  the  office  of 
the  district  attorney.  It  took  a  long  time  between  them  all 
to  construct  the  statement,  and  it  was  not  until  several  months 
after  the  homicide  that  it  was  ready  to  submit  to  the  grand 
jury  in  the  form  that  we  now  have  it  in  the  record.  The  cor- 
roboration of  Jones  seems  to  have  been,  as  it  certainly  was,  a 
vexatious  question  that  was  always  uppermost  in  the  mind  of 
the  public  prosecutor,  and  hence  many  novel  and  ingenious 
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methods  were  adopted  for  that  purpose  at  the  trial.  One  of 
the  methods  thus  adopted  was  to  prove  by  Jones  himself  that 
while  in  jail  he  had  made  an  unsuccessful  attempt  to  commit 
suicide. 

The  foundation  for  this  evidence  was  a  claim  on  the  part  of 
the  People  that  the  defendant  and  the  accomplice,  when  in 
jail,  had  formed  a  conspiracy  to  commit  suicide.  It  was,  of 
course,  a  novel  application  of  the  law  of  conspiracy,  but  it 
was  thought  to  be  a  sound  proposition  that  a  conspiracy 
between  these  two  persons  to  commit  suicide  after  the  homi- 
cide proved  in  some  way  an  antecedent  conspiracy  to  kill 
Kice.  The  People  proved  by  the  accomplice,  who  was  evi- 
dently ready  to  testify  to  anything,  that  there  was  some  talk 
between  himself  and  the  defendant  in  regard  to  suicide,  and 
then  the  scene  was  opened  by  the  following  question  pro- 
pounded by  the  People  to  the  accomplice :  "  What  did  you 
do  to  yourself  in  furtherance  of  the  common  purpose  t " 
The  witness  then  proceeded  to  relate  the  details  of  his  unsuc- 
cessful attempt,  which  consisted,  as  he  said,  of  the  attempt  to 
cut  his  throat  with  a  knife.  The  stabs  and  gashes  that  he 
made  with  the  knife  seemed  to  have  been  carefully  noted,  and 
he  fixes  the  number  at  about  a  dozen.  Even  the  knife  was 
produced  and  handed  by  the  district  attorney  to  the  jury  with 
the  remark,  "  Let  them  look  at  it  while  the  blood  is  on  it? 
It  was  more  than  p.  year  from  the  date  of  this  alleged  attempt 
at  self-destruction  to  the  enactment  of  the  scene  in  the  court 
room.  Where  the  knife  had  been  in  the  meantime,  or  who 
had  it  in  charge  does  not  appear,  but  it  must  have  been  very 
carefully  preserved  if  the  jury  could,  without  any  evidence 
except  their  own  senses,  have  seen  the  blood  upon  it. 

Whether  this  attempt  at  suicide  was  real  or  feigned  no  one, 
of  course,  can  tell  except  the  informer  himself.  It  is  quite 
certain,  however,  that  the  immediate  results  were  that  he 
regained  his  liberty,  since  he  was  taken  to  the  hospital  and 
there  carefully  nursed,  and  subsequently  to  the  boarding 
house  I  have  mentioned,  where  he  had  the  freedom  of  the 
city,  so  to  speak,  and  after  the  trial  departed  for  his  old  home. 


190  People  v.  Patrick.  [June. 

Dissenting  opinion,  per  O'Brien,  J.  [Vol.  182. 

Of  course  the  accomplice  could  not  corroborate  himself  by 
any  act,  statement,  admission  or  device  of  his  own.  We  have 
seen  already  how  the  learned  district  attorney  impressed  upon 
his  mind  the  importance  of  corroboration,  and  if  the  accom- 
plice, situated  as  he  was,  could  corroborate  himself  by  any 
feigned  or  unsuccessful  attempt  at  suicide,  this  would  prac- 
tically abolish  the*  statute  which  enacts  that  no  conviction  is 
possible  upon  the  uncorroborated  testimony  of  the  accomplice. 
The  scene  to  which  I  have  referred  was  throughout  a  spectac- 
ular performance  more  suitable  to  the  stage  than  to  the  grav- 
ity of  a  court  engaged  in  the  judicial  investigation  of  a  charge 
upon  the  result  of  which  a  human  life  depended.  If  Jones 
had  succeeded  in  the  attempt,  and  the  district  attorney  had 
brought  his  dead  body  into  the  court  room  and  presented  it  to 
the  jury,  that,  I  think,  would  shock  not  only  all  our  notions 
of  law,  but  our  sense- of  decency  as  well.  And  yet,  what  was 
actually  done  differed  from  that  only  in  degree.  The  princi- 
ple of  law  applicable  to  this  question  has  been  often  stated  in 
this  court  in  a  few  weighty  words,  that,  however  familiar,  I 
will  venture  to  quote.  "  It  is  a  well-established  principle 
that  illegal  evidence  which  has  a  tendency  to  excite  the  pas- 
sions, arouse  the  prejudices,  awaken  the  sympathies,  or  warp 
or  influence  the  judgment  of  jurors  in  any  degree,  cannot  be 
considered  as  harmless."  (People  v.  Corey,  148  N.  Y.  489.) 
That  is  the  rule  even  in  civil  cases  (Hutching*  v.  Hutchings, 
98  N.  Y.  65 ;  Anderson  v.  i?.,  W.  &  0.  B.  £.  Co.,  54  id. 
334);  then  how  much  more  the  necessity  for  enforcing  it  in 
such  a  case  as  the  one  at  bar. 

An  ancient  orator  once  stirred  up  the  populace  to  a  flood 
of  rage  and  mutiny  in  an  oration  over  the  dead  body  of  a 
great  man,  whom  he  described  as  his  friend  and  the  people's 
friend.  He  stimulated  them  to  the  most  desperate  deeds  of 
violence,  which  ended  in  a  revolution  that  in  a  political  sense 
changed  the  face  of  the  world,  and  resulted,  according  to  the 
irony  of  fate,  in  the  undoing  and  death  of  the  orator  who 
started  the  conflagration.  His  was  a  real  case  of  suicide.  If 
the  orator  of  antiquity  could  thus  have  moved  men's  minds, 


1905.]  Peopled  Patrick..  191 

N.  Y.  Rep.]  Dissenting  opinion,  per  O'Brien,  J. 

who  can  doubt  that  the  modern  orator  who  tried  this  case 
made  a  great  impression  upon  the  minds  of  the  jury,  since 
human  nature  is  the  same  in  all  ages,  as  he  pointed  to  the 
gaping  self-inflicted  wounds  of  his  witness  and  flourished  the 
bloody  knife  with  which  they  were  inflicted,  as  the  surest 
pledge  of  his  sincerity  and  the  highest  proof  of  his  devotion  to 
the  cause  of  truth?  When  the  jury  retired  to  consider  their 
verdict  they  must  have  reasoned  among  themselves  and  said 
one  to  the  other  something  like  this :  "  Surely  a  witness  who 
has  thus  courted  death  and  the  grave  must  be  telling  the  truth 
and  ought  to  be  believed." 

It  is  said  that  the  aphorism,  suicide  is  confession,  applies  to 
this  strange  feature  of  the  case,  but  this  only  reveals  a  very 
strange  confusion  of  thought.  Confession  by  whom  and  of 
what  things  ?  Certainly  not  by  the  defendant ;  but  if  at  all, 
by  the  informer,  it  may  be  to  procure  sympathy  as  a  victim 
or  credit  as  a  witness.  It  was  certainly  assumed  that  it  would 
give  him  both  in  the  mind  of  the  jury ;  otherwise,  the  scene 
would  not  have  been  enacted. 

2.  The  question  whether  Rice  died  a  natural  death  or  from 
the  use  of  chloroform  feloniously  administered  was  one  of  the 
most  important  questions  involved  in  the  case.  It  has  already 
been  shown  that  the  People  attempted  to  meet  that  issue  by 
the  testimony  of  the  two  physicians  who  made  the  autopsy, 
and  made  so  little  of  the  appearance  of  the  lungs  that  they 
cast  them  aside  to  be  cremated  with  the  body,  while  the  other 
vital  organs  were  delivered  to  a  chemist  for  analysis.  It  is 
quite  obvious,  of  course,  that  upon  this  issue  the  defendant 
had  the  right  to  call  experts  to  prove  the  cause  of  death  or  the 
value  in  determining  that  question  of  such  congestion  of  the 
lungs  as  the  physicians  were  able  to  recall  long  after  they  had 
made  the  autopsy.  This  was  such  an  important  question  to 
the  defendant  that  he  ought  not  to  have  been  restricted  or 
hampered  in  the  production  of  his  evidence.  On  this  issue 
the  defendant  called  Dr.  Lee.  He  testified  that  he. was  a 
surgeon  and  physician  of  twenty  years'  practice;  that  he 
attended  President  McKinley  in   his  last  illness,  and  that 
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he  had  administered  chloroform  thousands  of  times.  The 
defendant's  counsel  then  propounded  to  him  a  hypothetical 
question,  which  appears  in  the  record,  and  which  is  too 
long  to  be  quoted  here.  It  assumed,  however,  all  the 
facts  in  the  case,  or  at  least  the  facts  that  the  defendant 
had  a  right  to  assume.  Among  other  things  it  assumed 
the  case  of  a  man  eighty-four  years  of  age,  and  that  prior  to 
his  death  and  for  several  months  he  had  been  suffering  with 
dropsy  of  the  lower  limbs  and  that  the  post-mortem  exam- 
ination revealed  a  congestion  of  the  lungs  —  slight  congestion 
that  was  not  exactly  co-extensive,  and  some  other  things  that 
are  not  material  here,  and  then  concluded  the  question  with 
the  words,  "  What,  Doctor,  would  you  say  was  the  cause  of 
death  ? "  This  question  was  excluded  by  the  court  upon  the 
sole  ground  that,  in  framing  it,  the  defendant's  counsel  had 
used  the  words  "  that  the  post-mortem  examination  revealed 
a  congestion  of  the  lungs  —  slight  congestion  that  was  not 
exactly  co-extensive  to  use  that  word."  It  was  contended  that 
the  coroner's  physician  who  had  testified  to  the  appearances  at 
the  autopsy  had  not  used  any  such  expression ;  but  in  this 
the  learned  court  was  evidently  mistaken,  since  the  record 
shows  just  what  Dr.  Donlin,  one  of  the  coroner's  physicians, 
testified  to :  "  Q.  Then  as  I  understand  it  you  mean  to  say 
that  the  congestion  was  co-extensive  with  the  lung?  A.  No, 
not  co-extensive  exactly."  It  is  very  obvious  that  the  defend- 
ant was  prevented  by  the  ruling  of  the  court  from  presenting 
to  the  jury  the  opinion  of  an  eminent  expert  on  a  vital  ques- 
tion, which  was,  the  cause  of  death  as  evidenced  by  the  con- 
gested condition  of  the  lungs.  The  hypothetical  question  to 
the  expert  witness  is  proper,  although  it  may  include  only  a 
portion  of  the  facts  in  evidence,  and  it  may  assume  any  state 
of  facts  which  there  is  some  evidence  to  sustain  and  the 
opinion  of  the  expert  may  be  taken  upon  the  facts  so 
assumed.  An  error  in  the  assumption  does  not  make  the 
interrogatory  objectionable  if  it  is  within  the  possible  or  prob- 
able range  of  the  evidence.  A  counsel  may  even  assume  the 
facts  in  accordance  with  his  theory  of  thern.     It  is  not  essen- 
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tial  that  he  state  the  facts  as  they  exist  o  as  they  were 
described  by  the  witnesses  of  the  opposing  party.  (Cole  v. 
Fall  Brook  Coal  Co.,  159  N.  Y.  59;  Steams  v.  Field,  90 
!N.  Y.  640;  Cowley  v.  People,  83  N.  Y.  464;  Dilleber  v. 
Rome  L.  Ins.  Co.,  87  N.  Y.  79.)  In  framing  the  hypotheti- 
cal question  it  is  very  clear  that  the  defendant's  counsel  had  a 
right  to  view  the  facts  in  the  most  favorable  light  for  his 
client.  If  Dr.  Donlin  or  any  of  the  People's  experts  testified 
both  ways  or  their  statements  were  ambiguous  the  counsel 
had  the  right  in  framing  the  question  to  the  most  favorable 
view  for  his  client.  That  this  ruling  was  a  plain  error  upon  a 
vital  issue  in  the  case  seems  very  clear  to  me.  It  is  difficult 
to  understand  why  any  court  in  the  trial  of  a  capital  case 
should  exclude  the  testimony  of  an  expert  for  the  defense 
upon  such  a  narrow  criticism  as  was  adopted  in  this  case. 

3.  It  cannot  be  too  often  repeated  that  aside  from  Jones 
the  two  most  important  witnesses  for  the  People  were  the 
two  coroner's  physicians  who  made  the  autopsy.  Neither  in 
their  official  report  nor  in  their  certificate  as  to  the  cause  of 
death  or  in  any  of  the  numerous  proceedings  before  police 
magistrates  or  otherwise,  which  involved  an  inquiry  us  to  that 
fact,  did  they  pretend  that  they  had  discovered  any  proof  of 
poison  by  chloroform  as  the  cause  of  death  until  several 
months  after  the  autopsy  when  Jones  had  completed  his  final 
story  to  the  effect  that  he  himself  had  killed  the  deceased 
with  chloroform.  The  physicians  then  began  to  educate 
themselves  by  experiments  and  otherwise  to  sustain  this 
theory  as  witnesses.  When  on  the  stand  they  not  only  sup- 
ported that  theory  as  experts,  but  claimed  that  they  had  dis- 
covered indications  of  chloroform  poisoning  at  the  autopsy  in 
the  congested  condition  of  the  lungs.  It  was,  therefore,  of 
the  first  importance  to  the  defendant  to  impeach  or  contra- 
dict these  two  witnesses  if  he  could  by  showing  that  at  or  just 
after  the  close  of  the  autopsy  they  had  publicly  stated  the 
result  of  their  examination  and  that  it  was  inconsistent  with 
or  contradictory  of  their  statements  as  witnesses  on  the  stand. 

This  was  just  what  the  defendant's  counsel  attempted  to 
13 
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do,  but  was  prevented  by  a  ruling  of  the  court. .  After  the 
close  of  the  People's  case  the  defendant's  counsel  called  a 
witness  who  had  been  an  attendant  at  the  morgue  and  was 
present  at  the  autopsy  and  heard  what  was  said.  We  know 
from  an  affidavit  of  this  witness,  which  is  in  the  record  and 
was  used  upon  the  motion  for  a  new  trial  on  the  ground  of 
newly-discovered  evidence,  just  what  the  defendant's  counsel 
sought  to  prove  by  him.  It  was  this,  that  just  after  ths 
autopsy  Dr.  Donlin,  who  participated  in  it,  stated  to  several 
persons  present  in  the  room,  some  of  whom  were  newspaper 
reporters,  that  Rice  died  of  old  age  and  that  the  other  physi- 
cian who  was  present  and  heard  the  statement  assented  to  it. 
This  testimony,  it  is  perceived,  would  go  far  to  impeach  or 
greatly  discredit  the  two  mo6t  important  witnesses  for  the 
People  in  the  case.  There  are  authorities  that  hold  in  effect 
that  inasmuch  as  the  People  had  put  into  the  case  the  written 
report  of  the  autopsy,  an  official  act,  the  statements  at  the 
time  of  the  public  officers  who  made  it,  were  admissible  as 
part  of  the  res  gestce  and  as  original  evidence.  The  statement 
sought  to  be  proved  by  the  witness  did  not  contradict,  but 
tended  to  sustain  the  certificate.  But  whatever  the  law  may 
be  on  that  point,  the  evidence  offered  was  clearly  admissible  to 
impeach  the  People's  witnesses,  and  a  proper  foundation  for 
tliat  purpose  was  laid  in  the  cross-examination  of  Dr.  Donlin. 
He  testified  that  after  the  autopsy  there  might  have  been  "a 
number  of  reporters.  I  do  not  recall  it.  I  might  have  stated 
to  them  what  the  result  of  the  autopsy  was.  I  am  in  the 
habit  of  doing  it."  The  defendant's  counsel  then  propounded 
the  following  question  to  the  witness :  "  And  did  you  not  say 
that  he  died  from  old  age  ? "  The  witness,  after  stating  that 
he  did  not  recall  any  such  statement,  that  he  could  not  have 
said  it,  finally  answered,  "  I  did  not  say  that." 

Now,  we  have  the  question  put  to  the  witness  that  pointed 
out  to  him  the  time  and  place  and  the  occasion,  but  we  are 
gravely  told  that  it  did  not  point  out  the  person  to  whom  the 
statement  was  made,  although  it  appears  that  it  was  made  in  a 
room  to  a  crowd,  including  reporters,  and  was  not  addressed  to 
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any  one  in  particular.  I  had  always  supposed  that  a  person 
who  makes  statements  to  an  audience  in  a  public  speech  and 
who  afterwards,  as  a  witness,  denies  that  he  made  them,  might 
be  contradicted  by  any  one  who  was  present  and  heard  the 
statements  when  they  become  material. 

The  defendant's  witness,  after  testifying  that  he  was  present 
at  the  autopsy  assisting  the  two  physicians,  detailed  the  many 
things  that  he  did  in  the  operation,  and  after  stating  that  he 
heard  Dr.  Donlin  make  a  statement  as  to  the  result  of  the 
autopsy,  was  asked  the  following  question  :  "  Did  Dr.  Donlin 
in  that  statement  made  there  say  that  '  the  old  man's  time 
had  come  and  he  died  from  old  age  and  that  is  all  you  can 
make  of  it,'  or  words  to  that  effect  ? "  The  court  sustained 
the  People's  objection  to  this  question,  on  the  ground  that 
Dr.  Donlin's  attention  was  not  called  upon  his  cross-examina- 
tion to  the  time  or  place  of  the  alleged  statement,  or  to  the 
person  to  whom  it  was  made.  It  was  virtually  held  that 
unless  the  defendant's  counsel  could  find  the  man  upon  whom 
Dr.  Donlin's  eye  rested  when  he  made  the  statement  the  ques- 
tion was  improper.  The  defendant's  counsel  then  modified 
the  question  and  asked  whether  Dr.  Donlin  did,  at  the  morgue 
on  the  occasion  of  the  autopsy,  "  in  your  presence  and  hear- 
ing say  that  *  the  old  man  died  of  old  age '  or  words  to  that 
effect?"  The  court  promptly  ruled  out  the  question,  and, 
defendant's  counsel  still  persisting,  requested  the  court  to  be 
allowed  or  permitted  to  recall  Dr.  Donlin  to  the  end  that  he 
might  propound  to  him  a  question  that  could  comply  with  the 
views  of  the  court  with  reference  to  the  form  of  a  question 
sufficient  as  a  basis  for  impeachment.  The  court  refused  to 
allow  the  witness  to  be  recalled,  although  he  was  a  salaried 
public  officer  who  had  received  large  fees  for  assisting  in 
working  up  the  case  for  the  People. 

Thus  the  defendant  was  deprived  of  the  benefit  of  very 
important  testimony  by  a  series  of  rulings  that  have  not  even 
the  doubtful  merit  of  being  styled  technical,  since,  in  my 
judgment,  they  are  absolutely  and  radically  wrong.  They 
are  all  based  upon  the  notion  that  it  was  necessary  to  name 
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the  man  to  whom  the  statement  was  made,  when  it  was  a 
public  statement  made  to  no  one  in  particular  and  when  the 
doctor  swore  that  he  did  not  make  it  at  all.  If  these  rulings 
were  made  in  a  police  court  on  a  trial  for  sheep  stealing  I  am 
not  sure  that  any  appellate  court  would  ever  think  of  sustain- 
ing them,  but  they  were  made  on  a  trial  for  murder,  upon  the 
result  of  which  the  defendant's  right  to  live  depends. 

4.  The  genuineness  of  a  great  number  of  documents,  too 
numerous  to  mention,  became  an  important  question  at  the 
trial.  They  were  all  claimed  by  the  People  to  be  forgeries 
and  spurious.  They  tended  to  prove  no  doubt  that  if  spurious 
the  defendant  and  the  accomplice  had  been  engaged  in  the 
preparation  of  spurious  documents  with  the  view  of  getting 
possession  of  the  estate  of  the  deceased.  In  and  of  them- 
selves it  was  claimed  that  they  furnished  a  motive  for  the 
commission  of  the  crime  of  murder;  but  forgery  and  murder 
are  two  different  offenses  and  the  accused  might  have  been 
guilty  of  the  former  without  being  guilty  of  the  latter.  The 
most  important  of  these  alleged  spurious  documents  was  an 
instrument  which  purported  to  be  the  last  will  of  the  deceased. 
It  had  been  denied  probate  in  the  civil  courts  and  was  the 
subject  of  a  mass  of  testimony  at  the  trial  of  this  case.  The 
proof  as  to  handwriting  proceeded  not  only  from  a  number 
of  experts,  but  from  other  witnesses  who  claimed  to  be 
familiar  with  the  handwriting  of  Rice  and  with  his  genuine 
signature. 

Among  the  witnesses  called  and  who  gave  testimony  upon 
this  issue  was  a  young  man  named  Cohn,  who  testified  that 
he  was  about  30  years  of  age  ;  that  he  had  formerly  been  in 
the  employ  of  the  deceased  for  a  few  years  as  a  clerk  in 
Texas  and  was  at  the  time  of  the  trial  in  the  employ  of  the 
Rice  Institute,  founded  by  the  deceased,  at  a  salary  of  $100 
per  month,  and  also  in  the  employ  of  Captain  Baker  and  the 
other  executors  of  the  Rice  estate  at  an  additional  salary  of 
$50  per  month.  All  the  persons  mentioned  wen?  interested 
.  in  the  civil  litigation  to  destroy  the  paper  purporting  to  be 
the  last  will  of  the  deceased,  since  that  would  result  in  an 
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adjudication  that  the  will  bearing  date  sometime  before  was 
the  genuine  will  of  the  deceased  and  which  contained  provi- 
sions in  their  favor.  This  witness  testified  that  the  various 
documents  in  question  were  forgeries.  It  appeared  upon 
cross-examination  that  he  was  a  brother-in-law  of  one  of  the 
trustees  of  the  institute ;  that  he  had  discussed  the  subject- 
matter  of  the  two  wills,  one  dated  in  1896,  and  the  other  in 
1900 ;  that  his  present  employers,  that  is,  Captain  Baker  and 
his  brother-in-law,  were  both  engaged  in  contesting  the  dis- 
puted will ,  that  before  he  came  to  New  York  to  testify  he 
had  heard  that  Captain  Baker  had  testified  that  in  his  opinion 
the  signatures  in  question  were  not  genuine.  He  also  stated 
that  he  had  examined  these  signatures  a  whole  morning  before 
he  ventured  an  opinion  to  the  district  attorney ;  that  he  had 
heard  Captain  Baker  testify  before  he  had  passed  upon  the 
signatures;  that  he  was  at  the  time  stopping  at  the  hotel 
where  the  people  who  were  interested  in  the  first  will  were 
also  guests.  He  admitted  that  before  he  made  his  first  exam* 
ination  of  the  disputed  signatures  he  had  read  in  the  papers 
that  some  so-called  handwriting  experts  had  given  it  as  their 
opinion  that  these  signatures  were  not  genuine  signatures  of 
the  deceased.  All  this  testimony  was  entirely  legitimate.  In 
Other  words,  the  cross-examination  of  this  witness  disclosed 
the  fact  that  all  the  time  he  had  been  surrounded  by  influ- 
ences hostile  to  the  defendant  and  that  would  be  likely  to 
warp  his  judgment  and  stimulate  his  private  interests.  These 
things  greatly  r-ffected  the  valne  of  his  opinion  as  a  witness. 
The  defendant  had  the  right  to  have  these  facts  submitted  to 
the  jury  The  learned  district  attorney,  perceiving  that  the 
testimony  of  this  witness  had  been  greatly  weakened  by  the 
cross-examination,  took  him  in  hand  again  and  thoroughly 
toned  him  up  in  the  following  fashion  :  By  showing  that  the 
witness,  while  being  educated  of  persuaded  by  the  parties 
with  whom  he  had  conferred,  as  to  the  opinion  he  had 
expressed,  had  heard  from  other  parties  who  were  entirely  dis- 
interested precisely  the  same  thing.  This  was  accomplished 
"by  two  comprehensive  questions  that  deserve  to  be  stated  in 


198  People  v.  Patrick.  [Jane, 

Dissenting  opinion,  per  O'Brien,  J.  [Vol.  182. 

the  words  of  the  record.  The  first  question  was:  "Did  you 
also  know  that  about  25  paying  tellers  in  no  way  connected 
with  the  case  had  expressed  their  opinion  that  all  these  instru- 
ments were  forgeries?"  He  answered  that  he  had.  Not 
quite  satisfied  with  this  question,  he  propounded  another  to 
the  witness,  which  is  as  follows :  "  Did  you  also  know  that 
every  human  being  that  you  knew  who  knew  Mr.  Rice's  hand- 
writing had  expressed  the  opinion  that  they  were  forgeries! " 
The  witness  answered  the  question  in  the  affirmative,  and  the 
court  ruled,  after  argument,  that  the  questions  and  answers 
were  proper.  It  will  be  seen  from  what  has  thus  been  stated 
that  the  learned  district  attorney  in  a  very  adroit  way  got 
before  the  jury  the  opinion  of  about  25  paying  tellers  in 
no  way  connected  with  the  case,  and  also  the  opinion  of  every 
human  being  that  the  witness  knew  who  had  any  knowl- 
edge of  the  handwriting  of  the  deceased.  The  learned  court, 
after  argument,  pronounced  this  testimony  competent  for  the 

jury- 
That  these  questions  and  answers  were  grossly  improper 
and  plainly  incompetent  no  one  can  doubt.  The  errors  that 
I  have  thus  far  called  attention  to  are  not  only  radical,  mate- 
rial and  prejudicial,  but  they  have  a  much  broader  and 
deeper  significance,  since  they  cast  a  dark  shadow  over  the 
whole  trial,  revealing  the  true  spirit  in  which  it  was  con- 
ducted. They  serve  to  give  color  to  the  atmosphere  that 
surrounded  the  defendant,  and  show  with  unerring  certainty 
that  a  fair  and  impartial  trial  was  scarcely  possible,  since 
these  rulings  could  not  have  been  made  upon  the  trial  if  &ny 
effect  had  been  given  to  the  presumption  of  innocence,  or 
that  other  and  kindred  rule  that  all  questions  where  there  is 
a  reasonable  doubt  should  be  decided,  not  in  favor  of  the 
People,  but  of  the  defendant. 

5.  Expert  testimony  fills  a  large  place  in  the  enormous  rec- 
ord in  this  case.     We  have  seen  that  that  kind  of  testimony 
in  these  times  costs  money.     In  the  marshalling  and  produc* 
tion  of  such  testimony  the  People  have  an  enormous  ad  van 
tage  over  the  accused.    The  public  prosecutor  is  not  hampered 
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or  restricted  by  any  considerations  of  economy.  The  state, 
with  all  its  power,  is  behind  him,  and  he  is  able  to  pay 
extravagant  rewards  to  experts  that  may,  by  opinions  or 
speculations,  be  able  to  sustain  the  charge,  as  "witnesses  on 
the  stand.  Not  so  with  the  accused.  He  is  generally,  if  not 
always,  without  means  to  purchase  this  class  of  testimony. 
That  must  be  true  in  this  case,  since  the  learned  counsel  who 
have  argued  the  case  at  our  bar  find  the  primary  motive  for  the 
defendant  to  engage  in  the  series  of  crimes  that  have  been 
imputed  to  him,  the  purpose  or  desire  of  escaping  the  pinches 
of  poverty.  In  the  face  of  such  conditions,  if  the  defendant 
was  able  to  induce  a  few  eminent  men  to  become  witnesses  in 
his  behalf  and  to  spend  a  portion  of  their  time  in  the  court 
room,  he  ought  not  to  have  been  hampered  or  restricted  by 
any  narrow  rules,  in  placing  their  opinions  before  the  jury. 
They,  at  least,  had  no  motive  to  pervert  truth.  Neither  the 
public  prosecutor  by  objections,  nor  the  court  by  rulings, 
should  have  excluded  anything  that  such  witnesses  could 
testify  to  that  had  any  bearing  on  the  vital  issue  involved. 
Without  referring  to  experts  on  the  question  of  handwriting, 
the  only  question  within  the  scope  of  medical  experts  was  a 
very  narrow,  and  it  would  seem  to  the  common  mind  a  very 
simple  one. 

The  sole  question  upon  which  medical  experts  could  throw 
any  light  was  the  question  as  to  the  significance  of  the  con- 
gested state  of  tho  lungs  of  the  deceased  as  proof  that  his 
death  was  produced  by  chloroform.  If  that  was  as  plain  a 
question  as  the  learned  counsel  for  the  People  assume  it  to 
be,  we  might  ask  why  it  was  that  it  cost  the  two  salaried 
officials  who  made  the  autopsy  a  year's  time  and  one  hundred 
and  forty  experiments,  besides  much  study  and  reflection,  in 
order  to  find  out  whether  that  condition  of  the  lungs  proved 
with  reasonable  certainty  that  Bice  died  from  the  appli- 
cation of  chloroform.  Of  course,  these  experiments  could 
have  nothing  to  do  with  the  question  of  fact  whether  the 
lungs  were  congested,  arrd  if  so,  to  what  extent.  The 
People's  two  principal  experts  took  the  lungs  from  the  body, 
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and  it  was  their  duty  to  know  whether  they  were  or  were  not 
congested,  and,  if  so,  to  what  extent.  They  either  knew  what 
the  condition  of  the  lungs  was,  as  matter  of  fact,  or  they  did 
not.  In  any  event,  their  subsequent  study  and  experiments 
could  throw  no  light  on  the  question  as  to  what  was  the  real 
condition  of  the  lungs  as  they  appeared  at  the  autopsy,  and 
the  only  occasion  for  the  use  of  medical  experts  in  this  case 
was  to  show  that  the  condition  in  which  the  lungs  were  found 
at  the  autopsy  was,  under  the  circumstances  of  the  case,  rea- 
sonably certain  proof  that  death  resulted  from  chloroform; 
so  that  the  condition  of  the  lungs,  as  described  by  the  officials 
who  made  the  autopsy,  was  either  reasonably  certain  proof 
that  Rice  died  from  the  effects  of  chloroform  or  that  it  pre- 
sented a  doubtful  and  disputed  question;  and  clearly  the 
defendant  had  the  right  to  offer  any  proof  that  contradicted 
the  opinion  in  that  regard  of  the  People's  experts  or  that 
could  throw  any  light  upon  the  question. 

For  this  purpose  the  defendant  called  Dr.  Millican,  who  tes- 
tified that  he  was  the  associate  editor  of  the  New  York  Medi- 
cal Journal  and  a  graduate  from  the  Royal  College  of  Sur- 
geons of  England  and  the  Royal  College  of  Physicians  of 
Edinburgh ;  that  he  had  been  a  surgeon  in  various  hospitals 
in  England  and  that  he  had  made  considerable  study  of  death 
from  chloroform ;  that  in  the  course  of  his  general  studies  he 
had  studied  three  hundred  and  ten  reports  of  autopsies  found 
in  various  medical  journals  in  Great  Britain,  France  and 
Italy.  He  was  then  asked  to  state  in  how  many  of  the  autop- 
sies that  he  had  studied  was  there  found  a  congestion  of  the 
lungs.  This  question  was  excluded.  He  was  then  asked  in 
how  many  of  the  three  hundred  and  ten  reported  cases  that 
he  had  studied  was  there  reported  active  congestion  of  the 
lungs.  This  question  was  also  excluded.  He  then  proceeded 
to  state  that  he  had  searched  through  nineteen  of  the  principal 
text  books  on  therapeutics,  but  that  testimony  was  also 
excluded.  The  defendant's  counsel  then  propounded  to  him 
the  following  hypothetical  question,  which  was  excluded : 
"How,  Doctor,  assuming  that  a  cone  or  a  towel  is  wrapped 
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cone-shaped  by  wrapping  the  towel  around  the  hand  and  then 
a  sponge  is  placed  in  the  small  end  of  the  cone  and  saturated 
witli  two  ounces  of  chloroform,  the  cone  thus  saturated  is 
placed  over  the  face  of  the  sleeping  patient ;  state  whether  in 
your  opinion  the  operation  that  I  have  described  could  be 
accomplished  without  waking  the  patient  ? "  If  it  was  proper 
to  permit  the  People's  experts  to  express  an  opinion  as  to  the 
cause  of  death  from  the  appearance  of  the  lungs  and  from 
their  experiments  upon  birds  and  animals,  I  am  utterly  unable 
to  see  why  this  witness  could  not  be  permitted  to  express  a 
like  opinion  from  the  wide  studies  that  he  had  made  upon  the 
same  question.  If  he  could  say  that  in  the  reported  autopsies 
where  death  resulted  from  chloroform,  there  was  no  conges- 
tion of  the  lungs  in  half  or  in  any  of  them,  certainly  that  would 
go  far  to  weaken  the  People's  theory  that  the  congested  con- 
dition of  the  lungs  of  Rice  disclosed  by  the  autopsy  was 
reasonably  certain  proof  that  he  died  from  the  effects  of 
chloroform.  Knowledge  derived  from  a  wide  study  of  medi- 
cal books  or  journals  devoted  to  the  science  of  medicine  must 
throw  light  on  such  a  narrow  question  as  this  case  presented. 
If  that  is  not  so,  it  is  difficult  to  perceive  what  value  there  is 
at  all  in  such  opinions.  Medical  knowledge  is  acquired  in 
very  much  the  same  way  as  legal  knowledge,  that  is,  from  the 
study  of  books.  It  often  becomes  necessary  in  litigations  to 
prove  what  the  law  of  some  other  state  or  country  is  with 
respect  to  some  particular  question,  and  that  is  generally 
proved  as  a  question  of  fact  by  calling  as  witnesses  lawyers  who 
have  practiced  in  the  courts  and  have  read  upon  the  subject. 
It  seems  quite  plain  to  me  that  if  the  lawyer  had  testified  that 
he  had  read  and  studied  say  one  hundred  reported  cases  on 
the  question,  that  fact  would  be  admissible  as  a  basis  for  his 
opinion  as  to  what  the  law  was  on  the  disputed  point.  What 
distinction  there  is  in  this  respect  between  a  lawyer  and  a 
physician,  each  attempting  to  testify  to  knowledge  derived 
from  professional  studies,  I  am  not  able  to  perceive. 

The  ruling  excluding  the  question  as  to  the  effect  of  the 
cone  upon  the  sleeping  patient  was  equally,  if  not   more 
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plainly,  erroneous.  The  People  claimed  that  they  had  sup- 
ported by  evidence  the  proposition  that  the  operation 
described  would  not  only  produce  death  in  the  twinkling  of 
an  eye,  but  that  it  actually  did  produce  the  death  of  Kice. 
That  theory  would  be  shaken  very  much  if  it  could  be  shown 
that  the  operation,  instead  of  producing  instantaneous  death, 
would  awaken  the  sleeper,  and  that  was  precisely  what  the 
defendant  attempted  to  prove  by  the  question  which  was 
excluded.  If  Bice  was  alive  at  the  time  that  Jones  placed  the 
cone  upon  his  face,  then  death  must  have  been  produced  liter- 
ally in  the  twinkling  of  an  eye.  The  truth  of  that  story  all 
depends  upon  the  testimony  of  the  accomplice  and  certainly 
the  evidence  in  that  regard  was  not  so  conclusive,  or  even 
probable,  as  to  warrant  the  exclusion  of  the  testimony 
referred  to. 

The  defendant's  counsel  having  failed  to  get  the  proof  that 
he  offered  before  the  jury  called  Dr.  Girdner,  who  testified 
that  he  was  a  physician  and  surgeon  of  twenty-four  years' 
experience  and  a  graduate  of  the  University  of  the  City  of 
New  York.  He  stated  that  he  had  written  on  chloroform  a 
great  deal  and  had  made  a  number  of  experiments  with 
chloroform  as  to  its  effects  upon  the  human  system  ;  that  he 
had  made  experiments  upon  patients  and  attempted  by  the  use 
of  chloroform  to  transfer  them  from  the  natural  sleep  into  a 
chloroform  sleep ;  that  he  had  performed  thirty-two  of  these 
experiments  upon  sleeping  patients.  He  was  then  asked  to 
state  whether  in  his  opinion  the  odor  of  chloroform  could  be 
detected  in  a  room  three-quarters  of  an  hour  after  it  had  been 
administered.  This  question  was  excluded.  It  is  perfectly 
plain  from  the  testimony  of  this  witness  that  he  was  speaking 
of  the  facts  in  this  case  as  disclosed  by  the  testimony  of  Jones 
and  that  of  the  physicians  at  the  autopsy.  He  was  then  asked 
to  state  about  what  are  the  chances  of  death  from  inhalation 
of  chloroform  and  about  how  frequently  death  will  follow  the 
administration  of  that  drug  to  a  patient.  These  questions 
were  excluded.  He  was  then  asked  to  state  for  how  long  a 
time,  in  his  opinion,  after  an  operation  had  been  performed 
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npon  a  patient  in  a  room  the  odor  of  chloroform  would 
remain  therein.  This  question  was  also  excluded.  In  view 
of  the  conceded  fact  in  the  case  that  no  odor  of  chloroform 
was  found  in  the  room  by  the  attending  physician  of  the 
deceased,  who  arrived  twenty  minutes  after  the  cone  had  been 
removed,  and  in  view  of  the  further  fact  that  the  claim  of 
the  People  was  that  the  condition  of  the  lungs  proved  with 
reasonable  certainty  that  the  death  of  Rice  was  produced  by 
the  operation  which  Jones  described  and  that  was  the  real 
and  sole  cause  of  death,  it  is  very  difficult  to  see  what  legal 
or  reasonable  ground  there  was  for  refusing  to  permit  the 
witness  to  answer  these  questions.  It  seems  to  me  that  the 
questions  were  in  proper  form  and  pertinent  to  the  issue ;  but 
even  if  they  were  not  and  ought  to  have  been  framed  in  some 
different  way,  the  humane  rules  of  the  criminal  law  would 
dictate  to  the  public  prosecutor  and  the  court  the  duty  of 
suggesting  in  what  respect  the  questions  were  defective.  It 
seems  to  me,  therefore,  that  the  ruling  of  the  court  exclud- 
ing the  evidence  referred  to  was  clearly  erroneous  and 
prejudicial. 

6.  Another  method  of  corroborating  Jones  and  sustaining 
the  charge  in  the  indictment  adopted  by  the  People  was  to 
give  proof  of  alleged  confessions  or  admissions  of  the  defend- 
ant claimed  to  have  been  made  by  him  while  in  jail.  Much 
of  this  testimony  came  from  the  accomplice,  who  had  also 
been  arrested  and  confined  with  the  defendant  on  the  same 
charge  Many  damaging  things  were  embraced  in  these 
admissions  or  confessions,  which,  if  made  at  all,  were  clearly 
under  the  seal  of  professional  confidence,  which,  as  I  think, 
was  violated  utterly  in  the  manner  which  must  now  be 
related 

The  People  called  a  lawyer  named  Potts  and  examined  him 
at  great  length  touching  these  admissions.  His  testimony 
occupies  about  one  hundred  pages  of  the  record.  He  testi- 
fied that  he  was  a  lawyer  and  that  he  and  the  defendant  occu- 
pied a  common  office  or  suite  of  rooms  and  the  names  of  the 
two  were  on  the  door.     He  testified  that  at  the  very  time 
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when  he  was  on  the  stand  lie  regarded  himself  as  having  pro- 
fessional relations  with  the  defendant  which  had  never  been 
severed  ;  that  these  relations  commenced  immediately  after 
the  death  of  Rice,  but  he  could  not  fix  the  precise  date  with 
certainty.  There  can,  however,  be  no  doubt  that  such  rela- 
tions were  created  and  existed.  The  court  took  the  witness 
in  hand  and  examined  him  on  that  subject  and  fixed  the  date 
of  the  retainer  as  early  as  the  28th  of  September,  that  is, 
four  days  after  the  death  of  Rice,  although  it  is  obvious  that, 
considering  the  intimacy  that  existed  between  the  witness  and 
the  accused,  relations  of  confidence  existed  a  long  time  before. 
He  stated  that  he  first  knew  the  accused  in  Texas  as  early  as 
1870 ;  that  since  the  accused  came  to  New  York  their  rela- 
tions were  close,  as  the  two  lived  at  one  time  in  the  same 
house.  There  were  at  least  two  other  young  men  who  as 
stenographers  or  notaries  occupied  rooms  in  the  suite  in  which 
the  defendant's  office  was.  Two  of  these  young  men  were 
arrested  after  they  had  given  testimony  in  favor  of  the  defend- 
ant upon  some  preliminary  examination.  It  is  quite  evident 
that  Potts  had  been  terrorized  by  what  had  taken  place  and 
feared  that  he  might  share  the  same  fate.  It  is  only  neces- 
sary to  read  the  one  hundred  pages  of  testimony  that  this 
witness  gave  in  order  to  perceive  the  various  devices  that  were 
used  to  drag  from  the  witness  admissions  and  confessions  of 
the  most  dangerous  character  which  it  was  claimed  the  defend- 
ant had  made  to  him.  These  instances  are  too  numerous  to 
mention.  The  court,  after  examining  the  witness,  ruled  that 
the  testimony  was  not  admissible,  but  afterwards  he  changed 
this  ruling  and  decided  that  the  statements  were  admissi- 
ble unless  it  affirmatively  appeared  that  the  admissions  were 
made  after  the  retainer.  The  district  attorney  then  pro- 
ceeded to  prove  by  the  witness  statements  and  admissions 
that  he  said  the  defendant  made  to  him  of  the  utmost 
importance.  As  to  many  of  these  statements  the  witness 
stated  that  he  could  not  tell  whether  they  were  made  to  him 
before  or  after  the  retainer,  but  they  were  all  admitted 
upon  the  principle  stated  which  put  the  burden  upon  the 
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defendant  to  prove  that  they  had  been  made  after  the 
retainer  and  not  before.  After  the  jury  had  heard  the  con- 
fessions, such  proof  by  the  defendant  when  the  time  for 
his  defense  arrived,  it  may  be  weeks  after  the  objectionable 
testimony  had  done  its  work  with  the  jury,  would  obviously 
be  utterly  worthless.  Moreover,  the  nature  of  the  testimony 
given  indicated  very  clearly  that  the  admissions  were  made 
under  the  seal  of  professional  confidence.  This  testimony 
was  all  received  under  a  theory  of  law  manifestly  unsound. 
The  true  rule  is  that  when  professional  relations  have  been 
once  shown,  and  there  isdoubt  whether  the  admissions  were 
made  before  or  after  the  commencement  of  these  relations,  or 
when  the  witness  cannot  fix  the  date,  as  in  this  case,  the  testi- 
mony must  be  excluded.  The  principle  adopted  in  this  case 
would  not  afford  the  least  protection  to  the  client  against  the 
violation  of  professional  confidence  by  his  own  counsel.  All 
that  would  be  necessary,  upon  the  theory  adopted  in  this  case, 
would  be  for  the  counsel  to  forget  or  misrepresent  the  date 
of  the  retainer,  and  thus  while  pretending,  as  Potts  did,  to 
observe  in  a  perfunctory  way  his  professional  duty,  the  spirit 
and  substance  of  the  rule  could  be  violated  with  impunity. 
With  respect  to  the  testimony  now  under  consideration,  it  is 
perfectly  obvious  that  the  witness  was  compelled  or  volun- 
teered to  state  admissions  to  him  after  the  date  of  the  retainer, 
but  the  whole  examination  discloses,  as  I  think,  a  total  disre- 
gard of  the  rules  of  law  that  govern  the  relation  of  attorney 
and  client.  In  a  well-considered  case,  in  which  this  question 
was  discussed  and  decided,  it  was  held  that  where  the  witness 
was  unable  to  distinctly  state  whether  the  admissions  were 
made  to  him  as  counsel  or  before  that  relation  commenced, 
the  evidence  must  be  excluded.  The  court  added  that  what- 
ever may  be  the  rule  in  civil  actions  in  that  regard,  testimony 
of  this  character  ought  not  to  be  admitted  in  criminal  prosecu- 
tions. (People  v.  Atkinson,  40  Cal.  284.)  The  same  prin- 
ciple was  held  in  the  case  of  Bacon  v.  Frlshie  (80  N.  Y.  394), 
where  it  is  held  that  any  statements  or  admissions  which  may 
be  supposed  to  have  been  drawn  out  in  consequence  of  the 


206  People  v.  Patrick.  [June, 

Dissenting  opinion,  per  O'Brien,  J.  [Vol.  182. 

relations  of  the  parties  to  each  other  are  entitled  to  protection 
as  privileged  communications. 

But  there  was  another  incident  that  occurred  at  the  trial 
that  was  even  worse  than  the  one  referred  to.  The  defendant 
and  the  accomplice  were  both  confined  in  the  same  room  in  the 
jail.  They  employed  the  same  counsel  to  act  for  both  of  them. 
This  counsel  and  his  assistant,  who  was  also  a  lawyer,  visited  and 
had  conferences  with  both  clients  at  their  room  in  the  jail.  At 
one  of  these  conferences  the  counsel  and  both  clients  were 
present.  No  one  else  was.  When  the  accomplice  was  on 
the  stand  he  told  the  jury  what  took  place  at  the  conference, 
and  what  was  said  by  each  and  ail  of  them,  but  after  argu- 
ment, in  which  court  and  counsel  joined,  the  court  concluded 
that  the  testimony  was  not  admissible  and  struck  it  out  after 
the  jury  had  heard  it.  But  the  learned  district  attorney  was 
not  to  be  foiled  by  any  such  ruling,  since  he  at  once  was 
enabled  to  prove  by  Jones  that  some  of  the  most  damaging 
admissions  were  made  to  him  by  the  accused  when  they  were 
both  in  the  corner  of  the  room  and  when  the  counsel  was 
some  distance  from  them  in  another  part  of  the  room,  and  he 
said  that  they  talked  in  such  a  low  tone  that  they  could  not 
be  heard  by  the  lawyer.  Of  course  there  was  no  attempt  to 
corroborate  either  as  to  the  admissions  or  the  particular  spot 
m  the  room  where  they  were  made.  This  testimony  gave  a 
new  aspect  to  the  question  in  the  judgment  of  the  court  and 
the  district  attorney,  and  the  examination  proceeded  on  the 
notion  that  all  that  was  said  by  the  defendant  could  be  proved 
providing  Jones  could  swear  that  the  lawyer  did  not  hear  it. 
Jones  then  was  permitted  to  testify  to  the  most  damaging 
kind  of  statements  which  he  claimed  the  defendant  had  made 
to  him  while  in  the  corner  of  the  room  occupied  by  the  three 
persons  engaged  in  the  conference,  and  that  after  making 
these  admissions  the  three  came  together  Tigain.  It  is  impor- 
tant to  observe  that  these  statements,  claimed  to  have  been 
made  in  the  corner,  were  not  stricken  out  at  ail.  That  what 
occurred  at  this  interview  and  all  that  occurred  there  was 
privileged  and  could  not  be  disclosed  by  Jones  against  the 
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protest  of  the  defendant  it  seems  to  me  no  one  can  doubt.  The 
privilege  did  not  depend  upon  any  such  shallow  pretense  that 
it  was  not  heard  by  the  lawyer.  The  privilege  rests  upon  the 
nature  of  the  conference,  the  occasion  and  the  purpose  and 
subject-matter  of  the  interview,  and  whether  any  of  the 
parties  failed  to  hear  what  the  others  6aid  was  not  a  matter  of 
any  consequence.  Indeed,  according  to  Jones,  the  two  clients 
while  in  the  corner  were  consulting  as  to  the  answers  to  be 
made  to  some  questions  which  their  counsel  had  put  to  them, 
and  after  some  conversation  in  the  presence  of  the  lawyer, 
who  had  turned  aside,  they  all  resumed  the  conference.  It 
seems  to  me  to  be  absurd  to  contend  that  where  two  clients 
have  a  common  counsel  or  attorney  and  are  together  in  his 
office  for  the  purpose  of  advice  and  consultation  between 
them  all,  and  something  is  said  between  the  two  clients  while 
the  lawyer  has  stepped  into  the  next  room,  that  one  of  the 
clients  could  disclose  the  statement  thus  made  without  the 
consent  of  the  other.  In  such  a  case  the  privilege  would  not 
apply  in  a  subsequent  litigation  between  the  two  clients,  but 
it  does  apply  where  the  subsequent  litigation  is  between  one 
of  them  and  a  stranger.  (Ilurlburt  v.  Hurlburt,  128  N".  T. 
424 ;  Hoot  v.  Wright,  84  id.  72.) 

But  even  if  the  court  had  stricken  out  everything  that  had 
taken  place  at  this  conference  and  everything  to  which  Potts 
testified,  the  error  would  not  and  could  not  have  been  cured 
under  the  recent  decisions  of  this  court.  The  jury  heard  the 
testimony  and  under  the  circumstances  of  this  case  they  can- 
not be  presumed  to  know  what  became  of  it,  since  nothing 
was  said  about  it  in  the  charge.  The  jury  retired  to  consider 
their  verdict  two  months  after  the  perfunctory  ruling  of  the 
court  striking  out  some  and  leaving  in  the  record  the  worst 
part  of  the  testimony.  The  jury  may  not  have  understood  at 
the  end  of  the  argument  and  in  the  heat  of  the  trial  just  what 
significance  the  ruling  of  the  judge  had,  and  it  cannot  be 
presumed  that  they  either  understood  or  remembered  what 
became  of  this  evidence. 

The  case  of  Ives  v.  Ellis  (169   N.  Y.  85)  is  the   latest 
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authority  on  this  question.  In  that  case  a  letter  was  offered 
in  evidence  which,  it  was  said,  contained  hearsay  statements 
made  by  a  third  party.  It  never  seemed  to  me  that  it  was 
of  any  importance  on  the  trial  one  way  or  the  other.  It 
appeared  that  the  trial  judge  charged  the  jury  in  regard  to 
this  letter  in  the  following  words  :  "  I  desire  particularly  to 
caution  you  to  disregard  entirely  in  your  deliberations  the 
contents  of  the  letter  written  by  Mr.  Ellis  to  Mr.  Ives  in 
response  to  the  latter's  inquiry.  That  letter  was  admitted 
solely  for  the  purpose  of  proving  its  receipt  by  Mr.  Ives 
and  not  to  bring  before  yon  any  of  the  matters  therein  con- 
tained." Notwithstanding  that  caution,  this  court  reversed 
the  judgment  on  the  sole  ground  that  the  error  had  not  been 
cured.  In  the  opinion  of  the  court  we  find  the  following 
words :  "  But  before  an  appellate  court  will  hold  that  such  an 
error  has  been  cured,  it  must  feel  sure  that  the  effort  of  the 
trial  court  to  correct  the  error  was  necessarily  effective  with 
the  minds  of  the  jury.  Now,  that  cannot  be  said  of  the 
caution  of  the  court  in  this  instance,  for  it  must  be  borne  in 
mind  that  this  letter  was  introduced  in  the  early  part  of  the 
trial,  which  was  not  only  a  long  one,  but  in  its  progress  there 
was  an  adjournment  for  a  period  of  ten  days,  during  which  the 
jurors  presumably  had  their  minds  occupied  with  affairs  of 
their  own."  Judge  Landon,  who  wrote  a  concurring  opinion, 
was  quite  as  clear  and  specific,  and  his  words  ought  to  "be 
quoted  :  "  The  letter  being  hearsay  and  incompetent  upon  the 
real  question,  but  from  its  very  terms  being  one  which  the 
jury  would  regard  as  pertinent  to  it,  they  would  naturally 
treat  the  judge's  attempt  to  exclude  its  contents  from  their 
consideration  as  a  perfunctory  instruction,  given  in  pursuance 
of  some  technical  rule,  unless  the  instructions  to  disregard  it 
should  be  so  clear  and  explicit  as  not  only  to  amount  to  a 
command  but  to  a  fair  counterpoise  to  their  natural  convic- 
tions. *  *  *  Notwithstanding  what  the  trial  judge 
said,  the  jury  would  find  it  hard  to  go  counter  to  their  own 
convictions." 

The  contrast  between  the  two  cases  cannot  fail  to  strike 
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the  mind.  In  the  civil  case  referred  to  the  jury  retired  to 
consider  their  verdict  with  the  strong  and  clear  words  of  the 
judge  commanding  them  to  disregard  the  letter  ringing  in 
their  ears,  and  yet  the  judgment  in  that  case  was  reversed 
upon  the  sole  ground  that  the  error  had  not  been  cured.  In 
tiie  capital  case  at  bar  the  jury  retired  to  consider  their  ver- 
dict two  months  after  the  perfunctory  ruling  of  the  judge, 
which  purported  to  strike  out  a  portion  of  the  objectionable 
testimony  in  the  midst  and  in  the  confusion  of  a  trial,  and 
not  a  word  of  caution  was  given  to  them  in  the  charge  with 
respect  to  this  most  objectionable  evidence,  and  yet  it  is  now 
contended  that  the  errors  in  admitting  the  evidence  have 
been  cured.  Is  there  anything  about  this  case  that  requires 
us  to  put  such  a  strain  upon  law  and  argument?  If  so,  what 
is  it  ?  It  is,  I  think,  quite  unnecessary  to  extend  the  discussion 
upon  such  a  plain  question.  It  may  be  added,  however, 
that  the  trial  of  this  case  commenced  January  22  and  ended 
on  April  7,  1902. 

7.  The  People  produced  and  put  in  evidence  what  pur- 
ported to  be  a  typewritten  letter  signed  by  Rice  and  addressed 
to  the  defendant,  to  the  effect  that  after  his  death  his  desire 
was  that  his  body  should  be  cremated.  In  this  paper  he 
referred  favorably  to  Col.  Ingersoll  and  Col.  Waring,  whose 
bodies  had  also  been  cremated.  The  public  prosecutor  claimed 
and  gave  proof  tending  to  show  that  the  signature  of  the 
>:  deceased  to  this  paper  was  a  forgery.     It  was  not  claimed 

C'  that  the  signature  was  in  the  handwriting  of  the  defendant. 

*-':'  The  purpose  of  introducing  this  paper  was  to  6how  that  it 

-  -~  was  concocted  by  the  defendant  as  an  excuse  or  authority  for 

-'  the  prompt  cremation  of  the  body  of  the  deceased  in  order 

.  --  tnat  the  alleged  poisoning  might  not  be  discovered.    Whether 

>■?  the  signature  of  the  deceased  to  this  paper  was  genuine  or 

:::  forged  became  an  important  question  in  the  case.     Anything 

i>  that  the  deceased  had  said  in  conformity  with  the  sentiments 

->  .  expressed  in  that  letter  was  admissible  as  bearing  upon  the 

->'  probability  of  its  genuineness,  and  the  defense  was  not  limited 

to  the  narrow  question  of  the  genuineness  of  the  mere  signa- 
rr"  14 
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tare,  but  should  Lave  been  permitted  to  6ho\v  that  the  senti- 
ments contained  in  the  letter  were  those  expressed  by  the 
deceased  and  those  which  ho  would  have  been  likely  to  have 
written. 

The  defendant's  counsel  called  a  witness  who  testified  that 
he  was  a  lawyer  in  the  employ  of  the  Manhattan  Railway 
Company  for  ten  years;  that  he  was  acquainted  with  the 
deceased  for  over  thirty  years ;  that  the  deceased  was  an  old 
friend  of  the  witness'  father;  that  they  were  together  in 
Texas  when  they  were  boys,  and  that  the  deceased  and  the 
witness'  father  were  associated  in  business;  that  he  was 
lntimately  acquainted  with  the  deceased  and  had  visited  his 
house  on  an  average  during  the  last  few  years  once  every  two 
weeks ;  that  he  was  not  acquainted  with  any  of  the  defend- 
ant's counsel  who  were  named  ,  that  he  had  drawn  a  few  years 
before  a  codicil  to  the  will  of  the  deceased ;  that  he  had  a 
conversation  with  him  in  the  summer  of  1900,  but  could  not 
fix  the  particular  date.  The  witness  was  then  asked  the  fol- 
lowing question :  "  Mr.  Adams,  in  that  conversation  that  you 
say  you  had  with  Mr.  Rice  in  the  summer  of  1900,  did  he  tell 
you  that  he  had  made  arrangements  for  cremating  his  body  ? " 
The  court  refused  to  permit  the  witness  to  answer  the  ques- 
tion. If  the  deceased  actually  entertained,  up  to  the  time  of 
his  death,  the  sentiments  in  regard  to  the  disposition  of  his 
body  after  death  that  were  expressed  in  the  letter,  it  seems  to 
ine  that  the  question  was  competent.  We  must  assume  that 
the  answer  of  the  witness  would  be  most  favorable  to  the 
defendant,  and  the  question  is  whether,  there  being  a  dispute 
in  regard  to  the  genuineness  of  the  signature,  the  defendant 
did  not  have  the  right  to  show  that  the  paper  expressed  the 
sentiments  of  the  deceased  on  the  question  of  cremation  enter- 
tained by  him  in  his  lifetime.  This  evidence,  of  course,  would 
not  be  conclusive,  and  it  may  be  that  it  was  not  evidence  of 
the  highesc  character,  but  it  had  some  bearing  on  the  proba- 
bilities of  the  case.  It  is  reasonable  to  suppose  that  a  person 
wlio  all  his  lifetime  expressed  a  desire  to  have  his  body  cre- 
mated, would  express  that  desire  in  some  formal  way  before 
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his  death,  to  the  end  that  his  wishes  might  be  carried  out. 
Let  us  suppose  the  case  of  the  will  of  a  deceased  person, 
which  is  attacked  after  his  death  on  the  ground  that  he  never 
signed  it,  but  that  his  signature  attached  thereto  is  a  forgery. 
There  is  no  question  about  the  intention  of  the  testator  in 
regard  to  the  disposition  of  his  property  as  expressed  in  the 
will,  but  the  sole  question  is  whether  his  signature  is  genuine 
or  forged.  Now,  it  seems  to  me,  that  the  contestants  in  such 
a  case  would  be  permitted  to  prove  that  the  testator  on  vari- 
ous occasions  down  to  tlje  time  of  his  death  had  declared  that 
he  intended  not  to  make  a  will  and  would  never  make  one. 
It  seems  to  me  that  such  tesfimony  would  throw  light  on  the 
disputed  question  whether  the  signature  was  genuine  or  spuri- 
ous. In  Chase's  Stephen's  Digest  of  the  Law  of  Evidence 
(at  page  99)  it  is  stated  that  the  declarations  of  the  testator 
are  admissible  as  evidence  when  his  will  has  been  lost,  and 
when  there  is  a  question  as  to  what  were  its  contents,  and 
when  the  question  is  whether  an  existing  will  is  genuine  or 
was  improperly  obtained,  and  when  the  question  is  whether 
any  and  which  of  more  existing  documents  than  one  consti- 
tuted his  will,  and  in  all  these  cases  it  is  said  that  it  is  imma- 
terial whether  the  declarations  were  made  before  or  after  the 
making  or  loss  of  the  will.  These  propositions,  it  seems  to 
me,  are  well  sustained  by  judicial  authority.  {Matter  of 
Jlesdra,  119  N.  Y.  615;  Taylor  Will  Case,  10  Abb.  Pr. 
[N.  S.]  300.) 

If  this  rule  of  evidence  is  applicable  to  a  will,  where  the 
genuineness  of  the  signature  is  in  dispute,  I  am  unable  to  per- 
ceive why  it  is  not  equally  applicable  to  an  informal  paper 
which  purports  to  give  directions  regarding,  or  makes  dis- 
position of  one's  remains  after  death.  So,  it  6eems  to  me, 
that  the  defendant  had  the  right  to  have  this  testimony  sub- 
mitted to  the  jury  for  what  it  was  worth,  and  even  if  the 
question  was  doubtful  the  ruling  should  have  been  in  favor 
of  the  defendant  and  not  the  People. 

8.  The  defendant  called  a  young  man  as  a  witness  in  his  behalf 
named  Short,  who  testified  that  on  the  30th  day  of  June  pre- 
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ceding  the  death  of  Rice  he,  with  another  young  man  named 
Meyers,  was  present  with  Rice  in  his  apartments.  The  testi- 
mony of  this  witness  disclosed  the  fact  that  he  with  Meyers 
had  been  frequently  at  the  apartments  of  the  deceased  and 
there  executed  papers  that  he  said  Rice  had  signed  in  his 
presence  on  various  occasions.  He  identified  two  papers  in 
particular  which  purported  to  have  been  executed  on  the  30th 
day  of  June  preceding  the  death  of  Rice.  One  of  these 
papers  was  the  disputed  will  and  the  witness  testified  that  he 
and  Meyers  with  the  deceased  were  present  in  a  room  in  the 
apartment  and  that  Rice  there  in  their  presence  signed  these 
instruments  and  requested  both  of  them  to  become  subscribing 
witnesses,  and  they  signed  their  names  as  such.  There  does 
not  seem  to  have  been  any  dispute  about  the  fact  that  the  sig- 
natures of  these  two  young  men  to  the  disputed  papers  were 
their  genuine  handwriting,  nor  was  there  much  dispute  about 
the  fact  that  both  of  them  had  been  present  on  various 
occasions  in  the  apartments  of  Rice  and  there  participated  in 
the  execution  of  papers  as  witnesses  or  as  acknowledging 
officers.  The  witness  was  subjected  to  a  long  cross-examina- 
tion, in  the  course  of  which  various  rulings  were  made  by  the 
court,  and  I  will  refer  to  only  one  of  them.  In  the  course  of 
this  examination  the  district  attorney  said  to  the  witness, 
"  You  have  been  under  arrest  in  this  case  for  perjury,  haven't 
you  ? "  This  question  being  objected  to  the  court  ruled  that 
the  district  attorney  might  show  the  interest  of  the  witness  in 
the  case,  since  that  had  a  bearing  on  his  credibility.  I  am 
unable  to  find  in  the  record  any  specific  answer  to  the 
question,  but  it  is  quite  evident  that  the  fact  of  the  arrest 
was  assumed  from  the  form  of  the  question  and  from 
what  the  court  said  in  reply  to  the  objection.  How  the 
arrest  could  show  any  interest  of  the  witness  in  the  case 
on  trial  it  is  difficult  to  perceive.  It  has  been  held  by  this 
court  that  such  a  question  is  incompetent  and  improper, 
and  ground  for  reversal.  (People  v.  Brown,  72  N.  Y.  571 ; 
People  v.  Crapo,  76  N.  Y.  288.)  The  form  of  the  question 
amounted  virtually  to  a  statement  to  the  jury  by  the  district 
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attorney,  with  the  approval  of  the  court,  that  the  witness  had 
been  arrested  for  perjury.  On  the  redirect  examination  the 
witness  stated  to  the  defendant's  counsel  that  upon  giving 
testimony  in  the  preliminary  examination  before  Judge 
Jerome  he  was  arrested  before  the  hearing  was  completed. 
He  was  then  asked  how  soon  after  he  had  been  called  as  a 
witness  for  the  People  on  that  hearing  was  the  arrest  made. 
The  answer  to  this  question  was  excluded.  He  was  then 
asked  how  soon  after  he  had  finished  his  testimony  in  that 
hearing  that  he  was  arrested.  Now,  since  the  court  had  per- 
mitted the  district  attorney,  under  objection,  to  show  that  the 
witness  had  been  arrested  it  was  competent  for  the  defendant 
to  show  the  time  and  circumstances  of  the  arrest.  It  was 
competent  to  show,  if  it  could  be  shown,  that  the  arrest  was 
made  without  cause  and  in  bad  faith  for  the  very  purpose  of 
destroying  him  as  a  witness  to  the  will  and  as  a  witness  for 
the  defendant  generally,  and  that  process  had  to  begin  at  some 
point.  It  seems  that  he  was  not  arrested  until  after  he  had 
given  testimony  which  was  supposed  to  be  adverse  to  the  parties 
that  were  interested  in  destroying  the  will  and  adverse  to  the 
People  on  the  preliminary  examination.  When  the  attempt 
had  been  made  to  affect  his  credibility  by  showing  merely  an 
arrest,  the  time,  place  and  circumstances  of  the  arrest  would 
tend  to  explain  the  purpose  for  which  it  was  made.  It  appeared 
that  the  witness  was  a  friend  and  associate  of  the  witness  Potts, 
referred  to  in  a  previous  part  of  this  opinion,  and  it  is  evident 
enough  that  Potts  had  taken  warning  from  the  fate  of  Short 
and  Meyers  and  made  his  peace  with  the  prosecution.  The 
refusal  of  the  court  to  permit  this  witness  to  explain  when, 
where  and  all  the  circumstances  attending  the  arrest  was 
error.  While  this  error,  if  it  stood  alone,  might  be  over- 
looked, it  only  shows  the  tendency  of  the  court  to  confine  the 
defendant's  proof  within  the  narrowest  limits,  while  the  dis- 
trict attorney  was  permitted  to  question  the  witness  about  a 
great  variety  of  things  that  had  no  possible  bearing  on  the 
case. 
The  material  for  further  discussion  of  the  rulings  made  at 
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the  trial  has  not  been  exhausted  by  any  means.  There  are 
numerous  other  questions  raised  by  exceptions  to  be  found 
buried  in  this  record  of  twelve  thousand  folios  that  are  quite 
as  serious  and  harmful  as  those  that  have  been  pointed  out, 
but  to  pursue  the  discussion  would  be  simply  extending  an 
opinion  already  too  long.  The  questions  that  have  been  dis- 
cussed may  differ  from  each  other  in  importance  as  one  star 
differs  from  another,  but  the  trail  of  error  is  over  them  all. 
If  what  has  been  said  cannot  affect  the  judgment  in  this  case 
it  is  useless  to  go  on  piling  Pelion  upon  Ossa.  It  is  admitted 
on  all  sides  that  this  record  presents  legal  errors,  and  the  only 
answer  made  is  that  they  are  not  serious  enough  to  affect  the 
judgment  and  that  they  may  be  overlooked  under  the  pro- 
visions of  section  542  of  the  Code ;  but  these  errors  cannot 
find  shelter  under  this  statute,  6ince  this  court  has  spoken 
upon  that  question  with  no  uncertain  sound.  Here  are  the 
words  of  the  court  in  discussing  the  scope  and  application  of 
that  statute  (People  v.  Corey,  148  N.  Y.  494) : 

"  This  statute  in  no  way  impairs  or  affects  the  previously 
well-established  principle  that  the  rejection  of  competent  and 
material  evidence,  or  the  reception  of  incompetent  and 
improper  evidence,  which  is  harmful  to  a  defendant  and 
excepted  to,  presents  an  error  requiring  reversal.  Such  a 
ruling  affects  a  substantial  right  of  a  defendant  even  though 
the  appellate  court  would,  with  the  rejected  evidence  before 
it,  or  with  the  improper  evidence  excluded,  still  come  to  the 
same  conclusion  reached. by  the  jury.  The  defendant  has  the 
right  to  insist  that  material  and  legal  evidence  offered  by  him 
shall  be  received  and  submitted  to  the  jury,  and  to  have 
illegal  and  improper  evidence,  which  may  be  harmful, 
excluded,  and  to  have  the  opinion  of  the  jury  taken  upon 
proper  evidence  admitted  in  the  case  and  upon  such  evidence 
only.  (People  v.  Wood,  126  N.  Y.  249 ;  People  v.  Green- 
wall,  108  N.  Y.  296.)  As  was  said  by  Earl,  J.,  in  the  latter 
case:  CA  person  on  trial  for  his  life  is  entitled  to  all  the 
advantages  which  the  laws  give  him,  and  among  them  is  the 
right  to  have  his  case  submitted  to  an  impartial  jury  upon 
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competent  evidence.' "  This  rule  as  to  the  application  of 
§  542  was  repeated  and  unanimously  approved  by  this  court 
in  People  v.  Strait  (154  N.  Y.  165)  and  still  later  in  the  case 
of  People  v.  Montgomery  (176  N.  Y.  219). 

I  have  not  been  moved  by  the  assertion,  which  was  given 
much  emphasis  upon  the  argument,  that  this  defendant  is 
guilty.  All  we  know  or  can  know  in  a  legal  or  judicial  sense 
is  that  the  jury  have  found  him  guilty,  and  this  court  can  add 
nothing  to  the  legal  force  or  effect  of  that  verdict  by  express- 
ing any  opinion  about  it.  The  question  is  whether  the  ver- 
dict is  affected  by  legal  error,  and  if  it  is,  it  is  our  solemn  duty 
to  set  it  aside.  The  duty  of  this  court  in  such  a  case  is  to 
"hew  to  the  line,  let  the  chips  fall  where  they  may."  Lord 
Mansfield  said  on  a  memorable  occasion  that  wherever  he 
had  the  honor  to  sit  as  judge,  neither  royal  favor  nor  popular 
applause  would  protect  the  guilty.  Pursuing  the  same  line 
of  thought,  I  may  be  permitted  to  say  that,  as  a  member  of 
this  court,  neither  popular  opinion  as  to  this  case,  if  such 
there  be,  nor  any  amount  of  specious  or  sophistical  argument 
will  induce  me  to  assent  to  a  conviction  in  any  capital  case, 
however  guilty  the  accused  may  be  thought  to  be,  unless  he 
has  had  a  fair  and  impartial  trial  according  to  the  law  of  the 
land.  Such  a  trial  does  not  consist  in  the  mere  observance  of 
form  and  ceremony,  but  in  the  recognition  and  practical  appli- 
cation of  the  rules  of  law  which  this  court  has  60  often 
announced.  We  are  deciding  cases  at  almost  every  term  and 
reversing  convictions  for  errors  of  law  that  do  not  compare  in 
importance  with  those  that  I  have  attempted  to  point  out 
Indeed,  it  can  be  safely  asserted  that  in  all  the  records  of  this 
court  no  case  can  be  found  where  a  conviction  for  a  capital 
offense  has  been  sustained  in  the  face  of  such  objections  as 
this  case  presents.  I  am  aware  that  that  is  a  broad  statement 
but  I  have  no  fear  that  it  can  be  questioned. 

I  can  see  no  reason  for  making  this  case  an  exception. 
Murder  is  murder  and  a  very  wicked  crime  in  every  case  and 
under  all  circumstances  ;  but  I  can  see  no  distinction  between 
this   case,  where  the  defendant  has  been  found   guilty   of 
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advising  another  to  administer  chloroform  to  a  rich  old  man 
living  on  a  fashionable  avenue  in  New  York,  and  any  other 
defendant  who  shoots  or  poisons  his  wife,  or  with  his  owii 
hand  slays  the  poorest  beggar  in  the  land.  A  legal  error  in 
this  case  must  be  treated  in  the  same  way  as  a  legal  errror  in 
any  other  criminal  case.  The  law  is  no  respecter  of  persons 
whether  living  or  dead.  The  position  of  the  victim  of  crime, 
whether  rich  or  poor,  has  not  the  weight  of  a  feather  in  the 
administration  of  the  criminal  law. 

This  court  has  always  in  such  cases  as  this  de^lt  with  ques- 
tions of  law  and  when  errors  have  been  disclosed  by  the 
record  has  reversed  judgments  of  conviction  without  much 
regard  to  the  question  of  guilt  or  innocence.  It  has  always 
recognized  the  rule  that  there  cannot  be  a  fair  and  impartial 
trial,  within  the  true  meaning  of  those  terms,  unless  the 
accused  has  had  the  benefit  and  advantage  of  every  principle 
of  law  that  could  aid  him  in  sustaining  his  defense,  and  it  has 
held,  whenever  the  claim  was  made  that  errors  were  not  harm- 
ful, that  the  burden  of  showing  that  they  were  not,  by  any 
possibility,  does  not  rest  upon  the  accused,  but  the  People 
must  show  that  such  evidence  was  harmless  and  could  not 
have  prejudiced  him.  (People  v.  Smith,  172  N.  Y.  210.)  In 
People  v.  Taylor  (177  N.  Y.  237)  a  married  woman  was  con- 
victed of  the  murder  of  her  husband  by  shooting  him  with  a  pis- 
tol. She  chopped  off  his  head  and  some  of  his  limbs  and  burnt 
them  in  a  stove.  She  also  burnt  the  rest  of  the  body.  The 
burnt  flesh  and  bones  were  found  in  a  heap  of  manure  at  the 
barn  and  identified.  The  case  presented  a  frightful  example  of 
human  depravity,  and  yet  this  court  reversed  the  conviction, 
Judge  Gray  writing  the  opinion,  on  the  ground  that  evidence 
of  previous  threats  and  assaults  made  by  the  deceased  had 
been  excluded.  It  was  held  that  such  evidence  was  admis- 
sible upon  the  question  whether  the  homicide  was  justifiable 
as  having  been  committed  in  self-defense.  In  People  v.  Mull 
(167  N.  Y.  247)  we  reversed  a  conviction  in  a  capital  case, 
Judge  Landon  writing  the  opinion,  on  the  ground  that  the 
district  attorney  in  summing  up  the  case  appealed  to  the  jury 
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on  the  ground  that  an  acquittal  in  such  a  plain  case  would 
expose  them  to  the  hostile  criticism  of  the  community.  In 
People  v.  Bonier  (179  N.  Y.  315)  we  reversed  a  conviction 
on  the  ground  that  it  was  error  in  law  to  refuse  to  charge  that 
the  presumption  which  arises  as  to  defendant's  good  character 
both  from  the  failure  to  attack  it  as  well  as  the  testimony 
given,  may  of  itself  be  sufficient  to  raise  a  reasonable  doubt 
as  to  the  defendant's  guilt.  In  People  v.  Smith  (172  N.  Y. 
210)  this  court  reversed  the  judgment  of  conviction  in  a  case 
where  the  defendant  was  convicted  of  murdering  his  wife, 
and  the  reversal  was  upon  the  grounds  stated  in  the  opinion. 

These  precedents  in  this  court  might  be  multiplied  indefi- 
nitely, and  be  it  remembered  that  in  none  of  them  was  there 
a  shadow  of  doubt  as  to  the  corpus  delicti^  or  as  to  the  author 
of  the  crime,  and  the  errors  assigned  for  the  reversal  were, 
in  my  opinion,  insignificant  in  comparison  with  the  catalogue 
of  errors  that  the  record  in  the  case  at  bar  discloses.  It  is 
not  necessary  to  extend  the  discussion.  I  will  only  remark 
that,  guided  by  the  light  of  the  decisions  of  this  court,  I  have 
fairly  met  and  discharged,  in  my  view,  the  burden  which  I 
assumed  at  the  outset  of  the  discussion. 

The  judgment  should  be  reversed  and  a  new  trial  granted. 

Cullen,  Ch.  J.  (dissenting).  I  vote  for  reversal  of  this 
judgment,  but  as  I  disagree  with  several  propositions  stated 
by  my  brother  O'Brien,  I  deem  it  necessary  to  state  the 
grounds  of  my  action. 

I  think  the  evidence  was  sufficient  to  justify  and  require 
the  submission  of  the  issue  of  the  defendant's  guilt  of  the 
crime  charged  to  the  jury,  and  had  the  trial  been  free  from 
substantial  error  I  would  not  be  disposed  to  interfere  with  the 
verdict  of  the  jury.  Nor  do  I  regard  the  grounds  on  which 
application  was  made  for  a  new  trial  as  possessing  substantial 
merit.  The  fact  that  Jones,  the  defendant's  accomplice,  was 
to  have  practical  immunity  from  punishment  was  as  apparent 
on  the  trial  as  it  was  on  the  application  made  for  a  new  trial. 
The  fact  that  the  coroners'  physicians  received  compensation 
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for  their  services  in  making  experiments  to  qualify  them  as 
experts  on  the  trial  constitutes  no  ground  for  discrediting 
their  testimony.  While  every  person  must  sacrifice  his  time 
for  the  administration  of  justice  and  testify  to  facts  within  his 
knowledge  in  criminal  cases  without  any  compensation,  I  do 
not  understand  that  a  witness  can  be  compelled  to  exercise  his 
judgment  as  an  expert  and  testify  to  the  results  of  his  exami- 
nation and  reflection  without  compensation  for  his  labor.  If 
there  is  any  suspicion  that  the  testimony  of  an  expert  witness 
is  affected  by  the  magnitude  of  the  compensation  he  has 
received,  or  is  to  receive,  he  may  be  examined  as  to  the  mat- 
ter by  the  opposing  counsel.  But  the  presumption  being  that 
the  witness  is  to  receive  compensation,  inquiry  as  to  it,  if 
deemed  important,  should  be  made  at  the  trial.  There  is 
nothing  in  this  case  to  show  that  the  compensation  subse- 
quently paid  was  extravagant  or  exorbitant. 

The  question  of  whether  an  error  committed  on  the  trial  of 
a  cause  requires  a  reversal  of  the  judgment  is  necessarily  a 
question  of  degree.  By  the  express  terms  of  the  Code  of 
Criminal  Procedure  (§  542)  we  are  required  to  give  judg- 
ment without  regard  to  technical  errors  or  exceptions  which 
do  not  affect  the  substantial  rights  of  the  parties.  Personally, 
within  a  short  time  past,  I  have  written  for  the  affirmance 
of  a  judgment,  in  a  capital  case,  where  there  was  a  plain  legal 
error  in  the  admission  of  testimony,  because  it  seemed  clear 
that  the  improper  testimony  could  have  had  no  effect  on  the 
verdict.  There  are  a  number  of  errors  of  that  character  in 
the  present  case  which  might  well  be  disregarded,  such  as  the 
allowance  of  the  question  by  the  district  attorney  put  to  a  wit- 
ness for  the  prosecution  asking  him  whether  he  did  not  know 
that  every  person  to  whom  the  will  and  disputed  signatures  of 
Rice  had  been  presented  had  pronounced  them  false.  The 
People  had  proved  the  signatures  to  be  forgeries  by  so  many 
witnesses  and  such  abundant  testimony  it  is  hot  possible  to  see 
that  the  answer  to  this  question  could  have  influenced  the  ver- 
dict of  the  jury.  Such  also  is  the  case  with  the  testimony 
which  Jones  was  allowed  to  give  as  to  confessions  made  to 
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him  by  Patrick  when  he  and  Patrick  were  in  consultation 
with  their  counsel.  This  error,  if  error  it  was,  which  may  be 
doubted,  could  have  had  no  influence  on  the  verdict.  Jones 
had  already  testified  to  the  complicity  of  Patrick  in  the  crime 
and  that  was  the  question  to  be  determined  by  the  jury. 
Jones'  testimony  that  Patrick  subsequently  confessed  the 
crime  in  his  presence  did  not  tend  to  make  his  story  of  the 
transaction  any  more  credible,  as  both  the  complicity  and  the 
confession  rested  on  the  statement  of  the  same  witness,  that 
witness  an  accomplice.  But  there  is  a  limit  to  the  extent  to 
which  we  may  disregard  errors  even  in  a  case  where  we  think 
that  the  verdict  is  warranted  by  the  facts.  The  guilt  of  a 
prisoner  must  be  found  by  the  jury  not  by  this  court,  and  be 
found  on  a  trial  conducted  in  accordance  with  the  rules  of 
law.  It  is  an  error  which  is  not  only  technical  but  which 
does  not  affect  the  substantial  right  of  the  defendant  that  we 
are  authorized  to  disregard.  In  my  opinion  there  were  sev- 
eral vital  errors  committed  in  the  admission  and  exclusion  of 
testimony. 

1.  Suicide  or  an  attempt  at  suicide  made  under  charges  of 
crime,  like  flight,  is  a  confession,  and  it  is  only  as  a  confession 
that  the  fact  of  such  attempt  at  suicide  is  admissible  in  evi- 
dence. It  is  plain  that  the  confession  of  Jones  was  not  com- 
petent evidence  against  Patrick  and,  therefore,  Jones'  attempt 
at  suicide  was  equally  incompetent. 

2.  The  theory  of  the  prosecution  was  that  the  death  of.  the 
deceased  was  caused  not  by  the  anaesthetic  effects  of  chloro- 
form but  by  the  irritant  effects  of  the  vapor  of  chloroform 
on  the  lungs  or  by  asphyxiation.  As  said  by  one  of  the 
experts  for  the  People,  chloroform  caused  the  death  of  the 
deceased  just  the  same  as  the  vapor  of  ammonia  or  any  other 
irritant  gas  would  have  done.  This  theory  was  based  on  the 
proposition  that  nothing  else  than  an  irritant  vapor  or  gas 
could  have  produced  a  condition  of  congestion  co-exten6ive 
with  the  whole  lungs.  Dr.  Loomis,  probably  the  principal 
expert  for  the  prosecution,  testified*  "The  important  point 
in  an  autopsy  of  that  kind  would  be  an  explanation  of  the 
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intense  congestion  all  over  the  lungs.     That  would  call  any. 
body's  attention  to  find  out  why  those  lungs  were  intensely 
congested  all  over ;  and  finding  no  other  cause  of  death,  you 
would  reason  that  60ine  irritant,  either  in  gas  or  some  vapor 
or  something,  had  come  down  through  the  mouth,  through 
the  windpipe,  through  these  bronchial  tubes  and  had  gone 
over  the  lungs.     I  know  of  nothing  outside  or  beyond  an 
irritant  vapor  or  gas  that  will  produce  congestion,  co-exten- 
sive with  the  lungs."     Jones  testified  that  he  did  not  know 
whether  the  deceased  was  living  or  dead  at  the  time  of  the 
administration  of  the  chloroform.     But  if  it  was  established 
that  there  was  this  general  congestion  of  the  lungs  and  that 
6uch  congestion  could  be  produced  by  nothing  but  an  irritant 
vapor  or  gas,  it  is  plain  that  the  deceased  must  have  been 
alive  at  the  time  of  the  administration  of   the  chloroform, 
because  if  dead  he  could  not  have  inhaled  its  vapors.     There- 
fore, the  case  turns  in  the  first  instance  on  the  question  of 
fact   whether   there   was   this   congestion   co-extensive  with 
the  lungs,  and  that  fact  depends  on  the  statement  of  three 
witnesses,  two  coroners'  physicians  and  the  chemist.     The 
most  important  of  these  witnesses  in  his  testimony  was  Dr. 
Donlin,  one    of  the  coroners'  physicians.      The  defendant'6 
counsel  sought   to  contradict  the  witness'  testimony  in  this 
respect  by  proof  that  at  the  close  of  the  autopsy  he  had 
declared  in  the  presence  of  reporters  and  others   that  the 
deceased  died  from  old  ago.     This  testimony  was  excluded  on 
the  ground  that  the  attention  of  the  witness  Donlin  had  not 
been  called  specifically  to  the  declaration.      Counsel   then 
asked  to  recall  Dr.  Donlin   for  the  purpose  of  asking  him 
whether  he    made    such  a  declaration.      This  request  was 
refused.      I  think  the  attention  of  the   witness   had   been 
sufficiently  called  to  the  declaration,  but  if  it  had  not  been,  I 
think  the  refusal  of  the  trial  court  to  allow  the  witness  to  be 
recalled  so  that  the  question  of  the  declaration  might  be  put 
to  him  was  a  clear  abuse  of  discretion.     As  already  said,  the 
extent  of  the  congestion  was  the  vital  point  in  the  case.     Dr. 
Loomis  testified  substantially  that  such  a  condition  of  conges- 
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tion  was  so  abnormal  that  it  "  would  call  anybody's  attention 
to  find  out  why  those  longs  were  intensely  congested  all  over." 
Now,  if  at  the  conclusion  of  the  autopsy  the  doctor,  so  far 
from  alluding  to  this  remarkable  state  of  congestion,  stated 
that  the  deceased  died  of  old  age,  it  might  well  be  argued 
that  he  had  not  observed  the  state  of  congestion  which  he 
testified  to  on  the  trial  and  which,  according  to  Dr.  Loomis, 
should  have  been  the  first  thing  to  have  attracted  the  atten- 
tion of  any  one  performing  the  autopsy.  This  error  seems  to 
me  most  substantial  in  its  character  and  one  that  cannot  be 
disregarded. 

3.  I  agree  with  Judge  O'Brien  that  it  was  error  to  exclude 
the  hypothetical  question  put  by  the  defendant's  counsel  to 
his  expert,  Dr.  Lee,  on  the  ground  that  it  failed  to  state  that 
the  congestion  was  co-extensive  with  the  lungs.  The  defend- 
ant's counsel  was  not  obliged  to  assume  that  fact  even  if  Dr. 
Donlin  had  testified  to  it  unqualifiedly,  which  I  think  he  did 
not.  He  had  the  right  to  assume  the  aspect  of  the  case  most 
favorable  to  his  side  in  his  hypothetical  question,  and  he  had 
the  right  to  ask  the  jury  to  reject  the  testimony  of  the  doctor 
that  the  congestion  was  co-extensive  with  the  lungs. 

4.  I  agree  with  Judge  O'Brien  that  the  exclusion  of  the 
question  to  Dr.  Girdner,  an  expert  of  great  experience  in  the 
administration  of  chloroform,  as  to  how  long  after  its  admin- 
istration the  odor  of  chloroform  would  be  discernible,  was 
error,  and  also  that  the  exclusion  of  the  questions  to  Dr. 
Millican,  of  his  judgment  based  on  his  researches  as  to  the 
presence  of  congestion  in  the  cases  of  death  by  chloroform, 
was  error.  The  effect  of  these  erroneous  rulings  as  to  expert 
testimony  must  not  be  underestimated,  for  the  vital  fact 
to  be  proved  was  the  death  of  Rice  by  chloroform,  and 
though  Jones  testified  to  its  administration,  still  Jones  being 
an  accomplice  it  was  necessary  under  the  statute  that  Jones 
be  corroborated.  That  corroBoration  in  this  case  consisted  of 
the  proof  of  two  facts,  the  general  congestion  of  the  lungs 
and  that  such  condition  could  be  produced  only  by  the  inha- 
lation of  an  irritant  vapor.  •  The  second  fact,  which  was  as 
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essentially  an  element  of  the  proof  as  the  first,  necessarily 
rested  wholly  on  expert  evidence.  Therefore,  errors  in  rulings 
on  such  evidence  were  substantial  and  prejudicial. 

There  were  other  errors  in  the  case.  It  is  unnecessary, 
however,  to  pursue  the  discussion,  as  I  base  my  vote  on  the 
grounds  stated. 

Bartlett,  IIajght  and  Webner,  J  J.,  concur  with  Gray, 
J. ;  O'Brien,  J.,  reads  dissenting  opinion,  and  Vann,  J., 
concurs;  Cullen,  Ch.  J.,  concurs  in  memorandum. 

Judgment  of  conviction  affirmed. 


In  the  Matter  of  the  Petition  of  John  Borup,  Respondent, 
for  the  Appointment  of  Commissioners  to  Assess  Damages 
to  his  Property,  Resulting  from  a  Change  of  Grade  of 
Jefferson  Place  in  the  Town  of  Eastchester,  Appellant. 

1.  Constitutional  Law — Statute  Authorizing  Payment  op  Claims 
against  Town  for  Damages  for  Change  of  Grade  —  L.  1908,  Ch. 
610.  The  fact  that  section  69  of  chapter  686  of  the  Laws  of  1892,  author- 
izing towns  to  repair,  grade  and  macadamize  highways  at  the  expense  of 
the  town,  made  no  provision  for  the  damages  that  property  owners  might 
sustain  by  change  of  grade  or  otherwise,  does  not  render  chapter  610  of 
the  Laws  of  1908,  providing  for  the  recovery  of  such  damages  from  the 
town,  unconstitutional;  the  latter  act  is  in  no  sense  a  gift  or  gratuity  of 
either  the  money  or  property  of  the  town  or  a  loan  of  its  money  or  credit 
to  an  individual;  the  legislature  had  the  power  to  provide  for  the  pay- 
ment of  such  damages  in  the  original  act  and  its  subsequent  enactment  is 
simply  a  recognition  of  claims  founded  in  equity  and  justice. 

2.  Measure  of  Damages.  The  act  authorizes  no  new  or  improper  rule 
of  damages;  the  recovery  is  limited  to  the  actual  amount  of  damages, 
measured  by  the  principles  prevailing  in  condemnation  proceedings, 
deducting  all  benefits  which  are  properly  chargeable  to  the  property  by 
reason  of  the  improvement  of  the  highway. 

Matter  of  Borup,  102  App.  Div.  262,  affirmed. 

(Argued  May  81,  1905;  decided  June  13,  1905.) 

*  Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial  depart- 
ment, entered  March  17,  1905,  which  affirmed  an  order  of 
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Special  Term  appointing  commissioners  to  assess  damages  to 
the  petitioner's  property  resulting  from  a  change  of  grade. 

The  facts,  so  far  as  material,  and  the  question  certified  are 
stated  in  the  opinion. 

Isaac  N*.  Mills  for  appellant.  Prior  to  the  enactment  ot 
chapter  610,  Laws  of  1903,  viz.,  May  15,  1903,  there  was  no 
liability  whatever  on  the  part  of  the  town  of  Eastchester  to 
the  petitioner  for  the  damages  alleged  in  the  petition.  (Red- 
cliff  v.  Mayor,  etc,,  4  N.  Y.  195;  Fries  v.  N.  Y.  A  H.  R. 
R.  Co.,  169  N.  T.  270;  ConUing  v.  JT.  Y,  O.  &  W.  Ry. 
Co.,  102  N.  Y.  107;  Matter  of  Torge  v.  Village  of  Solar 
manca,  176  N.  Y.  324 ;  Comesky  v.  Village  of  Suffern,  179 
N.  Y.  393;  Town  of  Hempstead  v.  City  of  New  York,  52 
App.  Div.  182.)  Chapter  610  of  the  Laws  of  1903,  so  far  as 
it  may  be  construed  to  make  the  town  liable  for  damages  sus- 
tained through  a  change  of  grade  made  prior  to  the  enact- 
ment of  that  act,  is  unconstitutional  and  void  as  being  in  vio- 
lation of  section  10  of  article  8  of  the  State  Constitution,  in 
that  it  undertakes  to  make  a  gratuity  of  the  moneys  of  a 
town.  (Stemmler  v.  Mayor,  etc.,  179  N.  Y.  473  ;  Matter  of 
Chapman,  168  N.  Y.  80 ;  Mahon  v.  Bd.  of  Education,  171 
N.  Y.  268 ;  People  ex  rel.  Waddy  v.  Partridge,  172  N.  Y. 
305 ;  Bush  v.  Bd.  of  Suprs.,  159  N.  Y.  212 ;  People  ex  rel. 
Stephens  v.  Phillips,  85  N.  Y.  Supp.  200 ;  People  v.  Bd.  of 
Svprs.,  43  N.  Y.  130;  ConUing  v.  N'.  Y.,  O.  <&  W.  R.  R. 
Co.,  102  N.  Y.  107;  Sauer  v.  City  of  New  York,  180  N.  Y. 
27.)  The  provision  of  this  statute,  chapter  610,  Laws  of  1903, 
fixing  the  measure  of  damages,  constitutes  the  taking  of  the 
moneys  of  the  town  without  due  process  of  law  and  for  other 
than  town  purposes.  (Stewart  v.  Palmer,  74  N.  Y.  188 ; 
Williams  v.  Port  Chester,  72  App.  Div.  505;  People  v. 
Turner,  117  N.  Y.  227;  Parmlee  v.  Thompson,  7  Hill, 
77 ;  People  ex  rel.  Rodgers  v.  Coler,  166  N.  Y.  1.)  The 
act,  chapter  610,  Laws  of  1903,  is  void  also  because  it  pur- 
ports to  deprive  the  town  of  the  right  to  have  such  claim 
determined  by  the  ordinary  courts  and  compels  it  to  submit 
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such  claim  to  the  determination  of  commissioners,  and,  there- 
fore, to  be  deprived  of  its  property  without  due  process  of 
law.  {Matter  of  Comeshy,  83  App.  Div.  137;  People  v. 
Haws,  37  Barb.  440 ;  Baldwin  v.  Mayor,  etc.,  2  Keyes,  400.) 

Alfred  E.  Smith  for  respondent.  The  statute  does  not 
offend  section  10,  article  8  of  the  Constitution,  but  provides  a 
way  for  towns  to  meet  an  equitable  and  moral  obligation. 
{People  ex  rel.  Waddy  v.  Partridge,  172  N.  Y.  305 ;  Matter 
of  Mahon  v.  Bd.  of  Education,  171  K  Y.  263;  Bush  v. 
Bd.  ofSuprs.,  159  N.  Y.  212;  Transportation  Co.  v.  Chi- 
cago, 99  U.  S.  635 ;  Cole  v.  State,  102  N.  Y.  48 ;  Bd.  of 
Suprs.  v.  State,  153  N.  Y.  279 ;  Matter  of  Green,  166  N.  Y. 
492;  W.  L  B.  Co.  v.  Town  of  Attica,  119  N.  Y.  204; 
O'Hara  v.  State,  112  N.  Y.  146;  W/ieeler  v.  State,  97  App. 
Div.  276 ;  A.  B.  N.  Co.  v.  State,  64  App.  Div.  223.)  Every 
presumption  is  in  favor  of  the  constitutionality  of  an  act  of 
the  legislature.  {Matter  of  El.  R.  Co.,  70  N.  Y.  367; 
People  ex  rel.  Bolton  v.  Albertson,  55  N.  Y.  54 ;  Schneider 
v.  City  of  Rochester,  90  Hun,  176.) 

O'Brien,  J.  The  question  certified  to  us  upon  this  appeal 
is  thus  stated  in  the  record :  "  Is  chapter  610  of  the  Laws  of 
1903,  so  far  as  it  may  be  construed  to  make  the  town  of  East 
Chester  liable  for  damages  sustained  through  change  of  grade 
made  prior  to  the  enactment  of  that  act,  unconstitutional  and 
void  ? "  The  statute  referred  to  enacts  that  the  owners  of 
land  adjacent  to  a  highway  shall  be  entitled  to  recover  their 
damages  from  the  town  for  any  change  of  grade  in  the  high- 
way or  any  repairs  by  the  authorities  of  the  town  made  under 
and  in  accordance  with  the  provisions  of  §  69  of  chapter  686 
of  the  Laws  of  1892.  The  statute  last  named  authorizes  towns 
and  town  authorities  to  repair,  grade  and  macadamize  high- 
ways at  the  expense  of  the  town  upon  complying  with  certain 
conditions  which  were  complied  with  in  the  present  case. 
The  statute  referred  to  applies  to  any  town  in  which  a  high- 
way has  been  or  hereafter  shall  be  repaired,  graded  and 
macadamized  from  curb  to  curb. 
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The  petitioner  alleges  that  in  March,  1901,  before  the  pas- 
sage of  the  act  in  question,  the  town  authorities  caused 
the  highway  in  front  of  or  adjacent  to  his  house  and  other 
buildings  to  be  repaired,  graded  and  macadamized,  and  that 
in  consequence  of  the  change  made  in  the  grade  of  the  high- 
way his  property  had  been  damaged  in  the  sum  of  $3,000. 
He  asks  that  commissioners  be  appointed  under  the  provisions 
of  the  statute  to  determine  the  amount  of  his  damages.  The 
application  was  granted  and  the  order  affirmed  at  the  Appel- 
late Division,  and  the  town  has  appealed  to  this  court. 

The  improvement  of  the  highway  in  front  of  the  petitioner's 
property  was,  as  we  have  seen,  authorized  by  §  69,  ch.  686, 
L.  1892.  That  act,  however,  made  no  provision  for  the  dam- 
ages that  property  owners  might  sustain  by  the  change  of 
grade  or  otherwise,  and  it  was  not  until  two  years  after  the 
grading  and  improvement  of  the  highway  that  there  was  any 
law  under  which  the  petitioner  was  entitled  to  assert  his  claim 
Against  the  town  for  damages,  and  it  is  this  retroactive  feature 
of  the  law  upon  which  the  contention  on  the  part  of  the  town 
chiefly  rests. 

It  will  not  be,  and  is  not,  contended  that  when  the  act  of 
1892,  under  which  the  change  of  grade  was  made,  was  enacted 
the  legislature  had  not  ample  power  to  provide  for  the  pay- 
ment of  any  damages  which  property  owners  might  suffer 
from  the  improvement  of  the  highway.  There  is  not,  we 
think,  anything  in  the  Constitution  that  prevents  the  legisla- 
ture in  1903  from  enacting  a  law  that  it  might  have  enacted 
in  1892.  When  an  individual  is  injured  or  damaged  in  his 
property  rights  by  reason  of  a  public  work  authorized  by  the 
legislature,  there  is  nothing  in  the  Constitution  to  prohibit 
the  legislative  body  from  providing  for  just  compensation  for 
the  injury  thus  inflicted  under  its  authority.  While  there 
was  no  legal  right  to  damages  prior  to  the  act  in  question,  yet 
the  claim  of  the  property  owner  to  compensation  for  the 
injury  was  founded  in  equity  and  justice,  and  it  was  com- 
petent for  the  legislature  to  recognize  the  justice  of  such  a 
15 
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claim  by  making  it  obligatory  upon  the  town  to  pay  it  when 
the  amount  was  ascertained  in  due  course  of  law. 

The  payment  of  compensation  by  the  town  to  the  property 
owners,  which  the  statute  provides  for,  is  in  no  proper  sense 
a  gift  or  gratuity  of  either  the  money  or  property  of  the 
town,  or  a  loan  of  its  money  or  credit  to  an  individual.  It  is 
simply  a  method  which  the  legislature  adopted  to  repair  an 
injury  to  an  individual  inflicted  by  the  town  under  the 
authority  of  law,  and  the  mere  fact  that  the  injury  was  suf- 
fered at  a  time  when  the  property  owner  was  without  remedy 
could  not  prevent  the  law-making  power  from  providing  a 
remedy  afterwards.  There  is  no  provision  of  the  Constitu- 
tion that  restricts  the  legislature  from  providing  for  the  pay- 
ment by  a  municipality  of  claims  against  it  that  are  founded 
in  equity  and  justice  and  which  could  have  been  authorized 
originally.  The  claim  in  question  is  of  that  character.  What 
the  Constitution  forbids  the  legislature  to  do  is  to  impose  upon 
the  municipality  the  obligation  or  give  it  the  power  to  make 
gifts  or  gratuities,  or  to  loan  its  money  or  its  credit  for  the 
benefit  of  individuals,  or  to  devote  its  funds  or  its  credit  to 
purposes  foreign  to  those  of  the  particular  municipality.  The 
power  to  make  compensation  for  injuries  such  as  are  claimed 
to  have  been  sustained  by  the  petitioner  in  this  case  is  not 
restricted  either  in  terms  or  by  any  fair  implication,  and  so  we 
think  that  the  statute  in  question  is  not  in  conflict  with  any  pro- 
vision of  the  Constitution.  The  fair  scope  and  purpose  of  the 
statute  was  to  compensate  for  damages  caused  by  the  carrying 
out  of  a  public  work  which  the  town  was  authorized  by  the 
legislature  to  inaugurate  and  complete  at  the  expense  of  the 
local  taxpayers,  and  whether  provision  for  the  payment  of 
such  damages  was  made  in  advance  of  the  improvement  or 
subsequently  is  not  material. 

We  do  not  think  that  the  statute  when  properly  construed 
authorizes  any  new  or  improper  rule  of  damages.  The  dam- 
ages to  land  in  such  cases  are  to  be  ascertained  under  rules  of 
evidence  that  have  been  well  settled  and  are  well  understood. 
They  cannot  in  any  case  exceed  the  diminution  in  the  market 
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value  of  the  property  which  may  be  attributed  to  the  change 
of  grade,  and  a  deduction  from  that  may  be  made  on  account 
of  any  benefits  to  the  property  in  consequence  of  the  improve- 
ment of  the  highway.  The  legislature  could  not  have 
intended  to  permit  the  property  owner  to  measure  his  damages 
by  the  expense  of  filling  up  or  sinking  his  land  in  order  to  create 
the  same  relations  between  the  grade  of  the  highway  and  the 
adjacent  land  as  existed  before  the  improvement  was  made. 
That  rule  might  in  some  cases  call  for  an  amount  of  damages 
in  excess  of  the  value  of  the  whole  property,  and  it  cannot 
be  supposed  that  the  legislature  intended  to  make  such  a  rule 
obligatory  upon  the  town  board  or  the  commissioners.  All 
that  the  law  means  is  that  the  whole  situation  shall  be  con- 
sidered, and  if  it  would  cost  less  to  the  town  to  repair  the 
injury  than  it  would  be  liable  for  under  the  general  law  of 
damages,  the  commissioners  or  the  town  board  may  limit  the 
property  owner  to  such  cost,  but  no  measure  of  damages  can 
be  adopted  that  will  permit  the  owner  to  recover  more  than 
the  actual  amount  of  his  damages  measured  by  the  principles 
that  prevail  in  condemnation  proceedings,  deducting  all  bene- 
fits which  are  properly  chargeable  to  the  property  by  reason 
of  the  improvement  of  the  highway.  The  statute  may  be 
construed  as  permitting  an  award  of  damages  less  than  the 
diminution  in  the  market  value  of  the  property,  but  in  no 
case  a  greater  sum,  since  it  provides  for  charging  the  owner 
with  benefits  conferred  by  the  improvement. 

The  order  appealed  from  should  be  affirmed,  with  costs, 
and  the  question  certified  answered  in  the  negative. 

Cullbn,  Ch.  J.,  Gray,  Bartlett,  Haight,  Vann  and 
Werner,  JJ.,  concur. 

Order  affirmed. 
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Peteb  J.  Kennedy,  Respondent,  v.  Margaret  Lamb  et  al., 

Defendants. 
David  P.  Goldstein  et  al.,  Appellants. 

Process  —  Service  op  Summons  by  Publication  —  Code  of  Civ. 
Pro.  §§  438,  439.  Affidavits  alleging  that  certain  defendants  resided  in 
the  state  of  New  Jersey;  that  "  the  plaintiff  will  be  unable  with  due 
diligence  to  make  personal  service  of  the  summons  within  the  state," 
which  disclose  no  effort  to  find  such  defendants  or  to  serve  them  with  a 
summons  in  this  state  and  state  no  reason  why  such  effort  if  made  would 
be  useless,  are  insufficient  to  confer  jurisdiction,  and  an  order  for  the 
publication  of  the  summons  based  thereon,  is  void. 

Kennedy  v.  Lamb,  102  App.  Div.  429,  reversed. 

(Argued  June  1,  1905;  decided  June  13,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  made 
March  3,  1905,  which  affirmed  an  order  of  Special  Term 
granting  a  motion  to  compel  the  appellants  herein  to  complete 
their  purchase  of  certain  real  property  made  at  a  sale  in  par- 
tition in  the  above-entitled  action. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Frank  Walling  and  Siegmund  Rosenthal  for  appellants. 
The  order  of  publication  under  which  jurisdiction  is  claimed 
to  have  been  obtained  of  certain  of  the  defendants  was  made 
upon  insufficient  proof.  (Code  Civ.  Pro.  §  438 ;  Kendall  v. 
Washburn,  14  How.  Pr.  180;  Salisbury  v.  McGibbon,  58 
App.  Div.  524;  Carleton  v.  CarUton,  85  N.  Y.  313; 
McCracken  v.  Flanagan,  127  1ST.  Y.  493 ;  Orr  v.  Currie,  14 
Misc.  Rep.  74 ;  Crouter  v.  Crouter,  133  N.  Y.  55  ;  Feter  v. 
Volmer,  28  N.  Y.  S.  R.  317 ;  Hyatt  v.  Swivel,  20  J.  &  S.  1 ; 
Kennedy  v.  N.  T.  Z.  Ins.  Co.,  101  K  Y.  487.)  The  court 
will  not  compel  a  purchaser  of  real  estate  at  a  judicial  sale  to 
complete  his  purchase  unless  the  title  furnished  him  is  one 
free  from  reasonable  doubt  so  that  he  can  get  a  marketable 
title.     (Fleming  v.  Burnham,  100  N.  Y.  1;    Jordan  y. 
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Poitton,  77  N.  Y.  518;  Matter  of  Cavanagh,  14  Abb.  Pr. 
258;  Crouter  v.  Crouter,  133  K  Y.  55.) 

Addison  S.  Sanborn  for  respondent.  The  affidavit  of  the 
plaintiff,  together  with  the  affidavit  of  plaintiff's  attorney, 
showing  that  the  defendants  served  by  the  order  of  publica- 
tion were  non-residents,  and  the  averment  in  the  affidavit  of 
plaintiff's  attorney,  that  the  plaintiff  would  be  unable  to 
make  personal  service  on  said  defendants  within  the  state  of 
New  York,  is  sufficient,  with  the  other  facts  set  forth  to  con- 
fer jurisdiction  to  make  the  order.  {Kennedy  v.  N.  Y.  L. 
Ins.  Co.,  101  N.  Y.  487;  Jerome  v.  Flagg,  48  Hun,  351 ; 
Salisbury  v.  McGibbon,  58  App.  Div.  524 ;  McCracken  v. 
Flanagan,  127  N.  Y.  403.) 

Vann,  J.  The  purchasers  at  the  sale  in  this  action,  which 
was  brought  to  partition  lands  in  the  borough  of  Brooklyn, 
refused  to  complete  their  purchase  upon  the  ground  that  the 
title  was  defective.  By  an  order,  made  at  Special  Term  and 
affirmed  by  the  Appellate  Division,  they  were  directed  to 
comply  with  the  terms  of  sale  and  they  now  appeal  to  this 
court  for  relief  from  what  they  consider  an  unlawful  com- 
mand. They  claim  that  the  court  which  rendered  the  judg- 
ment in  partition  did  not  acquire  jurisdiction  of  several  per- 
sons, each  a  necessary  party  defendant,  because  they  were 
not  personally  served  with  process  and  the  effort  to  serve 
them  by  publication  was  void,  owing  to  a  vital  defect  in  the 
affidavits  upon  which  the  order  to  publish  was  made. 

From  the  affidavits  presented  to  the  justice  who  granted 
the  order  of  publication,  one  made  by  the  plaintiff  and  the 
other  by  his  attorney,  it  appeared  that  six  of  the  defendants 
resided  in  the  state  of  New  Jersey,  four  at  Jersey  City  and 
two  at  Plainfleld.  The  only  attempt  to  show  compliance  with 
the  command  of  the  statute  in  reference  to  "  due  diligence  to 
make  personal  service  of  the  summons  "  was  an  allegation  in 
the  affidavit  of  the  attorney  that  "  the  plaintiff  will  be  unable 
with  due  diligence  to  make  personal  service  of  the  summons 
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within  the  State  as  appears  by  the  affidavit  of  Peter  J.  Ken- 
nedy hereto  annexed."  The  affidavit  thus  referred  to  contains 
nothing  whatever  upon  the  subject  of  diligence,  discloses  no 
effort  to  serve  the  summons  in  this  state,  and  gives  no  reason 
for  not  making  the  effort,  aside  from  the  bare  fact  of  non- 
residence.  It  does  not  appear  that  the  summons  had  been 
issued  or  that  it  was  placed  in  the  hands  of  any  one  for  service 
upon  the  defendants  named,  and  for  aught  that  appears  they 
could  have  been  served  in  this  state  without  difficulty.  They 
were  nephews  and  nieces  of  the  plaintiff  and  had  visited  and 
corresponded  with  him  "  for  several  years  past,"  as  he  stated 
in  his  affidavit.  He  did  not  state  how  recently  they  had 
visited  him,  when  he  last  heard  from  them,  nor  where  he  him- 
self resided.  Four  of  them  lived  just  across  the  6tate  line 
and  two  of  them  but  a  short  distance  therefrom.  All  may 
have  been  engaged  in  business  in  the  state  of  New  York  and 
in  daily  attendance  there  for  that  purpose,  as  is  the  case  with 
so  many  residents  of  the  state  of  New  Jersey.  The  affidavit 
did  not  state  that  they  were  not  in  New  York  or  that  they 
were  actually  in  New  Jersey  when  the  affiant  swore  to  it. 

An  order  may  be  made  for  service  by  publication  upon  a 
defendant  who  is  a  non-resident  of  the  state,  provided  "  the 
plaintiff  has  been  or  will  be  unable  with  due  diligence  to  make 
personal  service  "  within  the  state.  (Code  Civ.  Pro.  §§  438, 
439.)  The  bare  fact  of  non-residence  is  not  enough  to 
authorize  the  order,  for  the  plaintiff  must  also  show  due 
diligence  to  make  personal  service,  or  state  facts  tending  to 
show  why  personal  service  cannot  be  made.  The  statute  now 
in  force  differs  from  the  one  which  formerly  governed  the 
subject  when  some  of  the  cases  cited  were  decided,  in  that 
the  latter  authorized  service  by  publication  when  the  person 
to  be  served  could  not  "  after  due  diligence  be  found  within 
the  State."  (Code  of  Pro.  §  135.)  The  old  statute  was  satis- 
fied with  due  diligence  to  find  the  defendant,  while  the  present 
statute  requires  either  due  effort  to  serve,  or  sufficient  reasons 
for  not  making  the  effort. 

In  the  case  now  before  us  there  was  no  attempt  to  make 
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personal  service  and  no  reason  was  given  for  not  trying  to 
serve  personally,  except  the  fact  of  non-residence.  Even  if 
residence  in  a  distant  state  or  in  a  foreign  country  permits 
the  inference  that  the  person  to  be  served  cannot  be  found  in 
this  state,  residence  in  an  adjoining  state,  just  across  the  line, 
with  no  evidence  that  the  non-resident  is  not  in  business  in 
this  state,  or  that  he  does  not  sojourn  here,  and  no  explana- 
tion whatever  for  not  trying  to  serve  him  here,  is  not  sufficient. 
As  was  said  by  this  court  in  Carleton  v.  Carleton  (85  K".  Y. 
313,  315):  "It  is  a  well-known  fact  that  many  persons  who 
are  residents  of  one  state  have  places  of  business  and  transact 
such  business  in  a  state  different  from  that  in  which  their  resi- 
dence is  located.  They  are  frequently  in  the  latter  state,  and 
pass  most  of  their  time  there.  Such  persons  could  be  readily* 
found  in  the  state  where  they  do  business  if  due  diligence 
was  used  for  that  purpose  and  non  residence,  of  itself,  does 
not  necessarily  show  that  they  cannot  be  found  within  the 
state,  or  raise  a  presumption  that  due  diligence  has  been  used, 
or  that  it  was  not  required." 

In  a  later  case  it  was  said:  "Where  the  proof  of  non- 
residence  is  clear  and  conclusive,  and  that  the  defendant  is 
living  out  of  the  state  and  in  a  distant  state,  there  may 
be  strong  reasons  for  holding  that  proof  of  diligence  is  not 
required  ; "  and  as  it  appeared  that  the  defendant  resided  in 
Maryland,  and  that  the  summons,  which  had  been  duly  issued 
and  some  effort  made  to  serve  it,  could  not  be  served  owing  to 
that  fact,  the  affidavit  was  held  sufficient.  {Kennedy  v.  If.  Y. 
Life  Ins.  cfe  Trust  Co.,  101  X.  Y.  487.) 

In  McCrachen  v.  Flanagan  (127  N.  Y.  493)  it  appeared 
that  a  summons  had  been  issued  against  the  defendant  and 
"that  defendant  is  a  non-resident  of  this  state,  nor  can  be 
found  therein,  but  has  a  place  of  residence  at  Matewan,  in 
the  state  of  New  Jersey."  After  a  careful  review  of  the 
leading  cases  it  was  held  that  the  affidavit,  which  was  made 
when  section  135  of  the  Code  of  Procedure  was  in  force,  was 
insufficient  to  give  jurisdiction.  The  court  said:  "Some 
degree  of  diligence  must  be  exercised  to  find  the  party,  and 
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what  is  a  due  degree  depends  upon  circumstances  surround- 
ing each  case,  and  the  simple  averments  in  the  affidavit  that 
the  defendant  is  a  non-resident  and  cannot  be  found  within 
the  state  are  not  alone  sufficient  to  support  an  order  for  the 
service  of  a  summons  by  publication.  Those  facts  do  not 
imply  that  any  diligence  has  been  exercised  to  find  and  serve 
the  defendant  personally  with  process.  It  needs  no  argu- 
ment to  show  that  the  averment  in  the  affidavit  that  the 
defendant  cannot  be  found  in  the  state  does  not  tend  to  prove 
the  exercise  of  due  diligence  to  find  the  defendant,  for  the 
statute  in  question  not  only  requires  that  it  be  stated  in  the 
affidavit  that  the  defendant  cannot  be  found,  but  expressly 
requires  the  averment  that  he  cannot  be  found  after  due 
diligence." 

In  Belmont  v.  Coi^nen  (82  N.  Y.  256)  the  order  was  sus- 
tained upon  proof  of  non-residence,  followed  by  an  averment 
that  the  summons  had  been  issued  to  the  sheriff  of  the  county 
where  the  premises,  covered  by  the  mortgage  sought  to  be 
foreclosed,  were  situated ;  that  the  sheriff  "  had  used  due  dili- 
gence to  find  the  defendants  and  after  such  due  diligence 
and  inquiry  they  could  not  be  found  within  said  county  or 
state." 

In  Crouter  v.  Crouter  (133  N.  Y.  55)  an  affidavit  was  held 
sufficient  which  stated  the  non-residence  of  the  defendants ; 
that  they  had  no  place  of  business  in  this  state  ;  that  plaintiff 
believed  that  a  summons  could  not,  with  due  diligence,  be 
served  personally  within  the  state  and  that  he  had  present 
knowledge  of  defendants'  movements  and  was  satisfied  that 
they  frequent  no  place  in  the  state. 

In  Fetes  v.  Volmer4$&  N.  Y.  St.  Rep.  317)  the  court  said  :# 
"  Though  a  non-resident,  the  defendant  may  be  at  the  time 
temporarily  in  the  state  to  the  knowledge  of  the  plaintiff,  and 
within  easy  reach  of  personal  service  of  the  summons.  No 
such  proof  was  made  by  the  plaintiff  in  this  case.  The  affi- 
davit of  his  attorney,  upon  which  the  order  was  procured, 
states  only  that  the  action  has  been  commenced,  that  a  sum- 
mons has  been  issued,  and  that  the  two  defendants  named 
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are  non-residents  of  the  state  and  that  they  reside  at  Marion, 
Washington  County,  Iowa.  The  affidavit  was,  in  this  respect, 
plainly  insufficient  and  the  county  judge  was  without  juris- 
diction to  grant  the  order." 

While  any  evidence  having  a  legal  tendency  to  show  com- 
pliance with  the  statute,  even  if  inconclusive,  would  warrant 
the  exercise  of  judgment  and  thus  confer  jurisdiction  to  make 
the  order,  in  this  case  there  was  no  evidence  as  to  the  use  of 
diligence,  or  to  excuse  the  omission  of  effort  to  serve  in  this 
state.  Even  if  a  judge  reached  a  wrong  conclusion  upon  the 
facts  presented,  so  that  his  order  would  be  set  aside  on  direct 
attack  by  motion  to  vacate,  still  if  he  bad  some  legal  evidence 
to  act  upon,  the  order  would  be  protected  from  collateral 
attack  after  the  entry  of  judgment.  There  was  no  evidence 
presented  to  the  justice  who  made  the  order  now  before  us 
which  authorized  him  to  act  judicially  or  to  decide  that  the 
plaintiff  would  be  unable  with  due  diligence  to  make  per- 
sonal service  in  this  state.  An  affiant  who  simply  repeats  the 
words  of  a  statute  merely  state3  his  opinion  upon  the  propo- 
sition to  be  proved.  Proof  requires  that  facts  be  stated  from 
which  the  conclusion  sought  may  be  logically  drawn.  We  find 
no  case  in  this  court  and  no  well-considered  case  in  any  court 
which  sustains  an  order  founded  simply  on  proof  of  non- 
residence  in  an  adjoining  state  with  no  effort  made  to  find  or 
serve,  and  no  reason  given  why  such  effort  if  made  would  be 
useless. 

The  purchasers  were  entitled  to  a  marketable  title,  free 
from  reasonable  doubt  and  they  were  justified  in  refusing  to 
complete  their  purchase  because  the  affidavits  upon  which 
the  order  of  publication  was  based  were  insufficient  to  confer 
jurisdiction. 

The  order  of  the  Appellate  Division  as  well  as  that  of  the 
Special  Term  should  be  reversed  and  the  motion  denied,  with 
costs  in  all  courts. 

Cullen,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Haight  and 
Werner,  JJ.,  concur, 

Order  reversed,  etc 
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In  the  Matter  of  the  Petition  of  Edward  L.  Mawson.  Appel- 
lant, v.  William  Wermuth,  Kespondent. 

Summary  Proceedings  —  Proceeding  to  Remove  Person  Holding 
Over  Land  Sold  Under  Execution  (Code  Civ.  Pro.  §  2282,  Subd.  1)  — 
When  Defendant  May  Show  Invalidity  of  Sale.  In  a  summary  pro- 
ceeding instituted  before  a  county  Judge,  under  the  statute  (Code  Civ. 
Pro.  §  2282,  subd.  1),  to  remove  the  defendant  from  real  property  sold  by 
virtue  of  an  execution  against  him,  he  may  allege  and  prove  that,  prior  to 
the  issuance  of  the  execution,  the  judgment  had  been  assigned  to  his 
brother  by  the  judgment  creditor;  and  the  county  judge  has  jurisdiction 
to  try  the  question  and  determine  the  validity  of  the  sale  under  such  exe- 
cution, since,  if  such  fact  be  true,  the  judgment  creditor  had  parted  with 
his  title  to  the  judgment  and  had  no  right  to  issue  an  execution  for  the  col- 
lection thereof;  and  an  execution  issued  thereon  could  not  divest  the 
defendant  of  his  right  to  the  possession  of  his  property,  especially  where, 
at  the  sheriff's  sale  thereunder,  the  defendant  gave  notice  that  the  judg- 
ment had  been  assigned  to  his  brother,  so  that  the  petitioner  in  the  pro- 
ceeding had  full  notice  thereof;  furthermore  the  statute  provides  that  the 
defendant  in  such  a  proceeding  may  set  forth  any  new  matter  consti- 
tuting a  legal  or  equitable  defense.    (Code  Civ.  Pro.  §§  2242,  2244.) 

Mawson  v.  Wermuth,  96  App.  Div.  631,  affirmed. 

(Argued  May  20,  1905;  decided  June  13,  1905.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Conrt  in  the  third  judicial  depart- 
ment entered  September  9,  1904,  which  affirmed  an  order  of 
the  Madison  County  Court  dismissing  a  petition  for  an  o/der 
directing  the  removal  of  the  defendant  from  certain  real  prop- 
erty and  also  affirmed  an  order  denying  a  motion  for  a  new 
trial. 

The  facts,  so  far  as  material,  and  the  question  certified  are 
stated  in  the  opinion. 

Oliver  D.  Burden  for  appellant.  The  court  had  no  juris- 
diction to  try  the  defense  alleged  in  the  amended  answer,  set 
up  as  an  affirmative  defense.  If  the  judgment  and  execution 
were  regular  on  their  face  it  is  sufficient.  {Brown  v.  Beits, 
13  Wend.  29 ;    Getting  v.  Mohr,  34  Hun,  340 ;   Bloom  v. 
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Huyck,  71  Hnn,  254 ;  Crawford  v.  Kastner,  26  Hun,  440 ; 
Hodger8  v.  Earle,  5  Misc.  Rep.  164;  Matter  of  McCormick, 
30  Misc.  Rep.  285  ;  Hattersley  v.  Cronyn,  22  Misc.  Rep.  259 ; 
Garrie  v.  Schmidt,  25  Misc.  Rep.  753 ;  Wulff  v.  Cilento,  28 
Misc.  Rep.  552 ;  Gay  v.  R.  M.  Co.,  53  App.  Div.  512.)  The 
defendant  cannot  escape  the  payment  of  a  judgment  by  set- 
ting np  title  in  a  third  party  not  in  court.  (City  Bank  of 
New  Haven  v.  Perkins,  29  K  Y.  554, 567 ;  Aubery  v.  Fiske, 
36  K  Y.  48 ;  Hayes  v.  Hathorne,  74  K  Y.  486 ;  Brown  v. 
Penfield,  36  N.  Y.  475;  Allen  v.  Brown,  44  N.  Y.  228; 
Sheridan  v.  Mayor,  etc.,  68  N.  Y.  32;  Eaton  v.  Alger,  47 
N.  Y.  345.) 

C.  A.  Hitchcock  for  respondent.  It  was  competent  for 
the  respondent  to  show  in  this  proceeding  that  the  judgment 
obtained  by  Martin  Devoy  against  William  Wermuth  was 
sold  or  transferred  to  Ebenezer  Wermuth  prior  to  the  issu- 
ance by  him  of  the  execution  under  which  the  respondent's 
real  property  was  sold.  The  county  judge  had  jurisdiction 
to  try  that  question  and  determine  the  validity  of  the  execu- 
tion sale  as  a  defense  to  the  proceeding.  (Code  Civ.  Pro. 
§  2244 ;  Constant  v.  Barrett,  13  Misc.  Rep.  249 ;  Garrie  v. 
Schmidt,  25  Misc.  Rep.  754 ;  Matter  of  McCormwk,  30  Misc. 
Rep.  285  ;  Matter  of  Stewart,  39  Misc.  Rep.  275 ;  Schlaich  v. 
Blum,  42  Misc.  Rep.  229 ;  Rodger s  v.  Earle,  5  Misc.  Rep.  164 ; 
Gay  v.  Riehmann  Mantel  Co.,  53  App.  Div.  512;  Quinn  v. 
Quinn,  46  App.  Div.  241 ;  Reich  v.  Cochran,  151  N.  Y.  122 ; 
J.  R.  E  Co.  v.  Hitter,  39  Misc.  Rep.  784.)  The  sale  and 
transfer  of  the  judgment  by  Martin  Devoy  to  Ebenezer  Wer- 
muth on  or  about  September  2,  1899,  divested  the  former  of 
all  interest  therein,  and  deprived  him  of  the  power  of  enforce- 
ment. (Boswick  v.  Scott,  40  Hun,  212;  Fonda  v.  Sage,  48 
N.  Y.  173;  Carpenters.  Stilwell,  11  K  Y.  61;  Swan  v. 
Saddlemyer,  8  Wend.  676;  Ruckman  v.  Co  well,  1  N.  Y. 
505 ;  Terrett  v.  B.  I.  Co.,  18  Hun,  6 ;  Wood  v.  Colvin,  2  Hill, 
566 ;  Frost  v.  T.  S.  Bank,  70  N.  Y.  553 ;  Clute  v.  Emerick, 
99  N.  Y.  350;  Morgan  v.  Stevens,  6  Abb.  [N.  C]  357.) 
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O'Brien,  J.  This  was  a  summary  proceeding  instituted 
before  a  county  judge  upon  the  usual  petition  under  subdi- 
vision 1,  section  2232  of  the  Code  of  Civil  Procedure,  to 
remove  the  defendant  from  certain  real  property  sold  by 
virtue  of  an  execution  against  him,  the  title  under  the  sale 
having,  as  is  alleged,  been  perfected  in  the  petitioner's 
grantor. 

The  defendant  resisted  the  application  on  the  grounds  set 
forth  in  his  answer,  which  were,  substantially,  a  general 
denial  of  the  allegations  of  the  petition,  and  the  further 
defense  that  the  judgment  upon  which  the  sheriffs  deed  was 
based  had  either  been  satisfied  by  a  partial  payment  or  assigned 
by  the  judgment  creditor  to  the  defendant's  brother,  and  that, 
therefore,  the  sheriffs  deed  was  void.  The  proceeding  was 
tried  before  the  county  judge  and  a  jury  and  a  verdict  ren- 
dered for  the  defendant,  upon  which  verdict  the  judgment 
and  order  of  the  county  judge  was  made  and  entered,  which 
dismissed  the  proceeding.  The  order  of  the  county  judge 
has  been  affirmed  at  the  Appellate  Division  and  the  petitioner 
appeals  to  this  court. 

The  appeal  presents  but  one  question  that  calls  for  any 
notice,  and  that  is  the  question  which  has  been  certified  by 
the  court  below  to  this  court,  in  the  following  words :  "  Was 
it  competent  and  proper  for  the  respondent  to  allege  and 
prove  upon  the  trial  of  this  proceeding  in  defense  thereof, 
that  the  judgment  obtained  by  Martin  De  Voy  against  Wil- 
liam Wermuth  was  assigned  to  Ebenezer  Wermuth  prior 
to  the  i&suance  by  him  of  the  execution  under  which  the 
respondent's  real  property  was  sold,  and  had  the  county  judge 
jurisdiction  to  try  that  question  and  determine  the  validity  of 
the  execution  sale  thereunder?" 

The  defendant,  in  order  to  defend  his  possession  of  the 
premises  from  which  he  was  sought  to  be  removed,  produced 
a  written  assignment  of  the  judgment  from  the  original  plain- 
tiff to  the  defendant's  brother.  There  was  some  question 
about  the  delivery  of  this  instrument  by  the  original  plaintiff 
to  the  alleged  assignee,  but  that  was  a  question  of  fact  which 
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was  properly  presented  to  the  jury,  and  the  verdict  is  substan- 
tially a  finding  that  it  was  so  delivered.  If  at  the  time  of  * 
issuing  the  execution  by  the  plaintiff  in  the  judgment  he  had 
assigned  it  to  the  defendant's  brother,  he  did  not  own  in  fact 
any  judgment  against  the  defendant ;  he  had  parted  with  his 
title,  and  as  to  him  there  was  no  more  right  to  issue  an  execu- 
tion for  the  collection  of  the  judgment  than  if,  instead  of 
assigning  the  judgment,  he  had  discharged  it.  Under  such 
circumstances  an  execution  issued  by  the  sole  authority  of  the 
original  plaintiff,  who  had  parted  with  his  right  and  title  to 
the  judgment,  could  not  divest  tho  defendant  of  his  right  to 
the  possession  of  his  property.  {Remington  Paper  Co.  v. 
O*  Dougherty,  81  N.  Y.  486,  494.)  At  the  sheriff's  sale,  upon 
the  execution  6o  issued,  the  defendant  gave  notice  to  the  per- 
sons present  of  the  fact  that  the  judgment  had  been  assigned 
to  his  brother,  and  so  the  petitioner's  grantor  had  full  notice 
of  $11  the  facts,  and  so  far  as  the  record  before  us  discloses 
the  rights  of  the  petitioner  are  no  greater  than  the  rights  of 
his  grantor. 

The  sole  question  to  be  determined  is  whether  these  facts 
were  available  to  the  defendant  as  a  defense  to  the  proceed- 
ing for  his  removal.  We  think  they  were  for  the  reasons 
already  stated,  and  for  the  further  reason  that  by  the  express 
provisions  of  the  Code  the  defendant  is  permitted  to  set  forth 
as  a  part  of  his  defense  a  statement  of  any  new  matter  con- 
stituting a  legal  or  equitable  defense,  and  that  the  same  may 
bo  set  up  and  established  in  like  manner  as  though  the  claim 
for  rent  in  such  proceeding  was  the  subject  of  an  action. 
(Code  of  Civil  Procedure,  §§  2242,  2244.) 

We  think,  therefore,  that  the  ruling  of  the  county  judge 
permitting  the  defendant  to  give  proof  of  the  transfer  of  the 
judgment  to  his  brother  was  correct,  and,  hence,  the  order 
appealed  from  should  be  affirmed,  with  costs,  and  the  question 
answered  in  the  affirmative. 

Cullen,  Ch.  J.,  Gray,  Bartlett,  Haigpt,  Vann  and 
Werner,  JJ.,  concur. 

Order  affirmed. 
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In  the  Matter  of  the  Appraisal,  under  the  Transfer  Tax  Act, 
of  the  Estate  of  Janet  S.  Lansing,  Deceased. 

Janet  L.  MoVickab  et  al.,  as  Exocutors  of  Janet  S.  Lansing, 
Deceased,  et  al.,  Appellants;  The  Comptroller  of  the 
State  of  New  York,  Respondent. 

1.  Transfer  Tax  — Exercise  of  a  Testamentary  Power  of 
Appointment  Which  Transfers  Nothing,  Not  Subject  to  Tax. 
Under  a  will  taking  effect  in  1869,  by  which  the  testator  devised  one-half 
of  his  residuary  estate  to  trustees  for  each  of  his  children  living  at  the 
time  of  his  death,  to  hold  the  portion  of  each  child  in  severalty,  in  trust 
during  the  life  of  such  child,  and  after  the  death  of  such  child  her  portion 
to  go  to  her  heirs  at  law,  subject,  however,  to  the  power  of  such  child  to 
devise  the  remainder  by  will,  in  fee,  to  the  heirs  at  law  and  collateral 
relatives  of  such  child,  in  such  proportion  and  manner  and  with  such 
limitations  as  such  child  may  desire  to  impose,  the  exercise  of  the  power 
given  by  such  will  by  a  daughter  who  died  in  October,  1904,  leaving  a 
will  dated  April  25,  1892,  whereby  she  devised  her  share  of  her  father's 
estate  held  in  trust  for  her  benefit  to  her  daughter  in  fee  absolute,  her 
only  child  and  heir  at  law,  and  who  was  in  being  at  the  death  of  her 
grandfather  in  1869,  transfers  nothing  that  was  not  given  to  her  daughter 
by  the  will  of  her  grandfather.  At  his  death  she  took  a  vestedJnterest  in 
remainder;  her  rights  were  fixed  by  him,  subject,  however,  to  be  defeated 
by  the  exercise  of  a  power  of  appointment  which  changed  them,  not  by 
one  that  left  them  precisely  as  they  existed  under  his  will;  and,  therefore, 
it  must  be  regarded  as  a  nullity;  there  was  no  transfer  to  her  under  the 
will  of  her  mother,  but  under  the  will  of  her  grandfather,  and  at  that 
time  there  was  no  statute  imposing  a  transfer  tax.  The  imposition  of 
such  a  tax,  therefore,  upon  the  theory  that  the  trust  property  was  trans- 
ferred by  the  will  of  her  mother,  cannot  be  sustaiued,  especially  when 
aha_fixpressly  disclaims  deriving  any  title -to- sufih  property  under  the 
power,  and~elects  to  reject  it  from  that -source;  and  the  fact  that  she 
accepts  property  belonging  to  her  mother  under  her  will  does  not  prevent 
her  from  rejecting  the  title  tendered  by  the  appointment,  although  both 
the  gift  and  appointment  are  made  by  the  same  instrument. 

2.  Failure 'to  Exercise  Power.  A  contention  that  the  failure  or 
omission  to  exercise  a  power  of  appointment  subjects  the  property  to  a 
transfer  tax  in  the  same  manner  as  if  the  donee  of  the  power  had  owned 
the  property  (L.  1897,  ch.  284,  §  220,  subd.  5)  is  without  force;  where 
there  is  no  transfer  there  is  no  tax  and  transfers  made  before  the  passage 
of  the  statute  are  not  affected  by  it. 

8.  Transfers  Prior  to  Enactment  of  Statute  Not  Affected. 
Assuming  that  the  interest  acquired  under  the  grandfather's  will  was  con- 
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tingent,  nevertheless  it  was  acquired  at  the  instant  of  his  death  and  became 
a  property  right  which  could  not  be  cut  down  by  the  subsequent  impo- 
sition of  a  transfer  tax. 

Matter  of  Landing,  103  App.  Div.  696,  modified. 

(Argued  April  18,  1905;  decided  June  18, 1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
22,  1905,  which  affirmed  an  order  of  the  New  York  County 
Surrogate's  Court  assessing  a  transfer  tax  upon  a  part  of  the 
residuary  estate  of  Thomas  Suffern,  deceased,  held  in  trust 
for  the  decedent  Janet  S.  Lansing,  during  her  life,  and  over 
which  the  said  decedent  was  given  a  power  of  appointment. 

On  the  11th  of  April,  1869,  Thomas  Suffern,  a  resident  of 
the  city  of  New  York,  died,  leaving  a  last  will  and  testament 
which  was  admitted  to  probate  by  the  surrogate  of  said  county 
on  the  17th  of  June  following.  The  provisions  of  his  will, 
so  far  as  material  on  this  appeal,  are  as  follows : 

"Sixth.  All  the  residue  of  my  estate,  real  and  personal, 
divided  into  as  many  equal  portions  as  I  shall  leave  children 
and  issue  collectively  of  any  deceased  child  me  surviving,  I 
give  and  devise  as  follows : 

"  One  of  said  equal  portions,  I  give  and  devise  to  the  issue 
collectively  of  each  of  my  children  who  shall  have  died  dur- 
ing my  life,  leaving  issue,  to  have  and  to  hold  to  such  issue  in 
fee  simple  absolute.  One  other  of  said  equal  portions  I  give 
and  devise  to  the  persons  hereinafter  appointed  as  trustees  for 
each  of  my  children  living  at  the  time  of  my  death  to  have 
and  to  hold  6uch  portion  of  each  child  in  severalty,  in  trust 
during  the  life  of  such  child  and  to  receive  the  rent,  issues 
and  profits  thereof  during  such  life,  and  to  apply  the  same  to 
the  use  of  such  child  during  her  life,  and  after  the  death  of 
each  of  my  children  I  give  the  portion  so  held  in  trust  for 
her  to  her  heirs  at  law,  subject,  however,  to  the  power  of  such 
child  to  devise,  hereinafter  contained." 

"  Eighth.  As  to  the  portions  of  each  of  my  children  devised 
by  the  6th  item  of  this,  my  will,  to  the  trustees  for  life  of 
such  child,  and  after  the  death  of  such  child  to  the  heirs  at 
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law  of  6uch  child,  I  hereby  authorize  each  child  by  last  will 
duly  executed  to  dispose  of  the  remainder  in  fee  after  the 
termination  of  the  trust  estate  by  her  death  among  her  heirs 
at  law  and  her  collateral  relatives  in  such  proportion  and  man- 
ner and  with  such  limitations  as  she  may  desire,  and  I  declare 
the  devise  of  each  remainder  at  the  foot  of  the  sixth  item  of 
this  my  will  to  the  heirs  at  law  to  be  subject  to  this  power 
given  to  each  of  my  children." 

Among  his  surviving  children  was  Janet  S.  Lansing,  who 
died  on  the  13th  of  October,  1904,  leaving  a  will  which  has 
since  been  admitted  to  probate  by  the  surrogate  of  New  York 
county.  The  only  part  of  her  will  that  is  now  material  is  the 
following : 

"  Second.  Under  and  by  virtue  of  the  power  and  authority 
given  to  me  in  and  by  the  last  Will  and  Testament  of  my 
father,  the  late  Thomas  Suffern,  and  particularly  in  and  by 
the  Eighth  Clause  or  subdivision  thereof,  I  give,  devise  and 
bequeath,  the  equal  share  or  portion  of  the  estate  of  my  said 
father,  given  and  devised  in  and  by  the  sixth  clause  or  subdi- 
vision of  his  6aid  Will  to  the  Trustees  appointed  in  and  by 
the  said  Will  in  trust  for  me,  to  my  said  daughter,  Janet 
Lansing  McVickar,  to  have  and  to  hold  the  same  to  her,  her 
heirs  and  assigns  forever,  in  fee  simple  and  absolute  ownership." 

Janet  S.  Lansing  left  as  her  only  child  and  heir  at  law 
Janet  Lansing  McVickar,  who  was  in  being  when  6aid 
Thomas  Suffern  died  in  1869.  Notwithstanding  the  objec- 
jections  presented  by  Mrs.  McVickar,  as  well  as  by  the  execu- 
tors of  both  wills,  the  surrogate  imposed  a  transfer  tax 
measured  by  the  value  of  the  property  which  came  to  her 
through  the  will  of  her  grandfather  and  which  was  covered 
by  the  power  of  appointment  contained  therein  as  exercised 
by  the  will  of  her  mother.  The  order  of  the  surrogate  was 
affirmed  by  the  Appellate  Division,  and  the  parties  so  object- 
ing appealed  to  this  court. 

Edward  B.  Whit?iet/  and  Winston  H.  Hagen  for  Edward 
N.  Tailer,  as  surviving  executor  and  trustee  of  Thomas  Snf- 
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fern,  deceased.  The  entire  Suffern  interest  is  non-taxable. 
{Matter  of  Merriam,  141  K  Y.  479  ;  U.  S.  v.  Perkins,  163 
TJ.  S.  625 ;  Matter  of  Sherman,  153  N.  Y.  1 ;  Matter  of 
Plummet;  47  App.  Div.  625 ;  Plummer  v.  Coler,  178  U.  S. 
115;  Orr  v.  Gilman,  183  U.  S.  289;  Matter  of  VanderbUt, 
163  K  Y.  597;  Matter  of  Delano,  176  K  Y.  486.)  The 
state  could  in  no  way  have  deprived  Janet  L.  McVickar  of 
ber  right  of  succession.  (Brevoort  v.  Grace,  53  N".  Y.  245 ; 
Matter  of  VanderbUt,  172  K  Y.  69 ;  Moore  v.  Littel,  41 
K".  Y.  66 ;  Surdam  v.  Cornell,  116  K  Y.  305 ;  Dougherty  v. 
Thompson,  167  N.  Y.  472;  Hang  v.  Schumacher,  166  N.  Y. 
506;  Matter  of  Bostwich,  160  K  Y.  489;  Crittenden  v. 
Fairchild,  41  N.  Y.  289 ;  Powers  v.  Bergen,  6  K  Y.  358 ; 
Matter  of  Pell,  171  K  Y.  48.) 

Stanley  W.  Dexter  and  77.  Lirisly  Johnson  for  Janet  L. 
McVickar  et  al.,  appellants.  The  attempted  exercise  of  the 
power  of  appointment  by  Janet  S.  Lansing  was  nugatory,  as 
her  sole  heir,  Janet  L.  McVickar,  was  already  vested  with 
the  remainder  in  question,  and  the  power  as  exercised  did  not 
divest  it  nor  enlarge  nor  reduce  the  heir's  proportion.  (Mat- 
ter of  VanderbUt,  163  N.  Y.  597  ;  50  App.  Div.  246 ;  Matr 
ter  of  Dows,  167  N.  Y.  227;  Matter  of  Rogers,  172  N.  Y. 
617 ;  71  App.  Div.  461 ;  Matter  of  Delano,  176  N".  Y.  486  ; 
Matter  of  Stewart,  131  K  Y.  274;  Matter  of  Pell,  171 
N.  Y.  48.) 

George  M.  Judd  and  Edward  IL  Fallows  for  respondent. 
The  2d  paragraph  of  the  last  will  and  testament  of  Janet  S. 
Lansing  is  an  exercise  of  the  power  of  appointment  conferred 
upon  her  by  the  8th  paragraph  of  the  last  will  and  testament 
of  Thomas  Suffern.  Therefore,  the  appointees  named  in  the 
will  of  the  donee  of  the  power  take  their  respective  shares 
thereunder,  and  not  under  the  will  of  the  creator  of  the 
power.  {Matter  of  Moehring,  154  N.  Y.  423  ;  Farwell  on 
Powers  [2d  ed.],  275 ;  Matter  of  Stewart,  131  K  Y.  274 ; 
Matter  of  Vanderbilt,  50  App.  Div.  246  ;  Matter  of  Delano, 
16 
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176  N.  Y.  486.)  The  taxation  of  a  transfer  of  property, 
passing  under  and  by  virtue  of  the  exercise  of  a  power  of 
appointment,  under  the  provisions  contained  in  subdivision  5 
of  section  220  of  the  Tax  Law  (L.  1896,  ch.  908),  as  added 
by  chapter  284  of  the  Laws  of  1897,  has  been  repeatedly  sus- 
tained by  the  courts.  {Matter  of  Vanderbilt,  163  N.  Y.  597 ; 
50  App.  Div.  246 ;  Matter  of  Bows,  167  N.  Y.  227  ;  Matter 
of  Potter,  51  App.  Div.  212 ;  Matter  of  Seaver,  63  App. 
Div.  283  ;  Matter  of  WaZunrth,  66  App.  Div.  171 ;  Matter  of 
Rogers,  71  App.  Div.  461.)  The  contention  that,  for  the  pur- 
pose of  the  imposition  of  a  transfer  tax  and  within  the  mean- 
ing of  said  subdivision  5  of  section  220  of  the  Tax  Law,  the 
property  over  which  Janet  S.  Lansing  by  will  exercised  the 
power  of  appointment  was  transferred,  not  by  and  under  the 
will  of  Janet  S.  Lansing,  but  by  the  will  of  Thomas  Suffern, 
is  not  sound  nor  tenable.  {Matter  of  Dowb,  167  N.  Y.  227  ; 
Matter  of  Miller,  110  N.  Y.  216.)  Any  rights  whatsoever 
which  may  have  existed  in  heirs  at  law  of  Janet  S.  Lansing, 
by  and  under  the  will  of  Thomas  Suffern,  are  inferior  to  the 
taxing  rights  of  the  state  over  the  transfer  of  the  property 
appointed  by  the  will  of  Janet  S.  Lansing  in  favor  of  her 
daughter.  {Orr  v.  Gilman,  183  U.  S.  278 ;  Matter  of 
Stewart,  131  N.  Y.  274.) 

;  Vann,  J.  The  property  in  question  belonged  to  Thomas 
Suffern  when  he  died  in  1869,  and  there  was  then  no  statute 
in  force  which  imposed  an  inheritance  or  transfer  tax.  Sub- 
sequent legislation  could  not  authorize  a  tax  upon  the  trans- 
fer of  property  effected  solely  by  means  of  his  will,  with  no 
aid  from  the  jpower  of  appointment.  {Matter  of  Pell,  171 
N.  Y.  48.)  The  property  under  consideration  never  belonged 
to  the  daughter,  Mrs.  Lansing,  although  she  had  the  income 
therefrom  during  her  life  through  a  trust  created  for  her 
benefit  by  her  father's  will.  By  the  same  sentence  which 
created  the  trust  during  her  life,  the  property  was  given  after 
her  death  to  the  granddaughter,  Mrs.  McVickar,  subject  to 
\the  exercise  of  the  power  of  appointment.    That  power  was 
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limited  to  two  classes  of  persons,  consisting  of  the  heirs  at 
law  and  the  collateral  relatives  of  Mrs.  Lansing.  Mrs. 
McVickar  was  her  sole  heir  at  law  and  the  power  of  appoint- 
ment, as  formally  exercised,  gave  all  the  property  to  her  the 
same  as  her  grandfather  had  given  it  to  her  more  than 
thirty  years  before.  In  other  words,  the  attempt  to  exer- 
cise the  power  neither  increased  nor  diminished  the  estate! 
of  Mrs.  McVickar,  and  did  not  affect  in  any  degree ,  the 
value  of  her  grandfather's  gift.  It  did  not  effectively  trans- 
fer any  property  whatever,  for  she  took  from  her  grand- 
father and  nothing  was  added  to  or  taken  away  from  the 
gift  by  the  exercise  of  the  power  through  the  will  of  her 
mother.  The  execution  of  the  power  left  the  title  where  it 
was  before,  and  the  result  is  the  same  as  if  there  had  been 
no  power  to  exercise. 

Mrs.  McVickar  was  born  before  her  grandfather  died,  and 
upon  his  death  she  took  a  vested  interest  in  remainder, 
because  she  was  "  a  person  in  being,  who  would  have  an  i 
immediate  right  to  the  possession  of  the  lands,  upon  the  ceas-  / 
ing  of  the  intermediate  or  precedent  estate,"  created  in  trust 
for  the  benefit  of  her  mother.  (1 E.  S<  723,  §  13.)  It  was  prop- 
erty which  she  could  convey  or  devise.  (Id.  §  35.)  While 
she  could  not  take  possession  until  the  death  of  her  mother,  the 
state  could  not  deprive  her  of  the  property  thus  vested  in  her 
and  she  needed  no  consent  from  the  state  that  her  mother 
might  make  a  will  in  order  to  enter  into  full  enjoyment  upon 
the  termination  of  the  precedent  estate.  Her  rights  were 
fixed  by  the  will  of  her  grandfather,  and  unless  changed  pur- 
suant to  its  provisions  her  estate  in  expectancy  would  become 
an  estate  in  possession  upon  the  death  of  her  mother.  While 
the  situation  was  subject  to  change  under  the  power  of 
appointment,  no  change  was  made.  Although  the  power  was 
exercised  in  form,  her  title  was  perfect  without  it  and  she 
derived  no  benefit  from  it.  The  power  was  to  "  dispose  of 
the  remainder "  and  the  remainder  was  not  disposed  of  but 
continued  where  it  was.  The  attempt  to  execute  the  power 
was  not  effective,  because  it  did  nothing.    The  exercise  of  a 
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power  which  leaves  everything  as  it  was  before  is  a  mere  form, 
with  no  substance. 

Taxes  are  generally  imposed  upon  property,  but  the  tTJISJ- 
fgr.tftx  is  imposed  upon  the  right  of  succession  to  property  by 
means  of  a  will,  or  through  the  Statutes  of  Descents  and  Dis- 
tributions. In  the  case  before  us  it  was  imposed  for  the 
privilege  of  making  a  will  and  thereby  exercising  a  power  of 
appointment.  {Matter  of  Dows,  167  N.  Y.  227,  231 ;  Matter 
of  Delano,  176  K  Y.  486,  491.)  So  far  as  the  will  of  Mrs. 
Lansing  gave  her  own  property  to  Mrs.  McVickar,  there  is 
no  controversy  as  to  tlie  transfer  tax,  but  in  so  far  as  it  pur- 
ported to  give  property  that  she  never  owned  and  which  came 
from  Thomas  Suffern,  the  tax  is  resisted  because  it  was 
imposed  upon  a  mere  formality  which  changed  nothing  and 
accomplished  nothing  and  for  the  further  reason,  that  Mrs. 
McVickar  elected  not  to  accept  under  the  appointment./ 

The  power  as  it  might  have  been  exercised  would  have  left 
Mrs.  McVickar  with  no  title  at  all,  but  as  it  was  exercised  it 
left  her  the  same  title  that  she  had  before.  It  gave  her  noth- 
ing and  took  nothing  away  from  her.  She  is  not  forced  to 
claim  through  the  second  clause  of  her  mother's  will,  for  she 
took  under  the  will  of  her  grandfather.  She  had  the  right  of 
election  and  could  refuse  to  take  under  the  appointment  and 
still  hold  the  property,  for  her  title  was  as  good  without  as 
with  the  exercise  of  the  power.  Her  attitude  in  this  proceed- 
ing, both  now  and  before  the  surrogate,  is  that  she  took  wTholly 
from  her  grandfather  and  in  no  respect  through  the  action  of 
her  mother.  She  claims  exclusively  under  him,  so  far  as  the 
property  in  question  is  concerned.  She  treats  the  exercise  of 
the  power  as  a  mere  attempt  and  not  as  an  effective  execution 
thereof.  She  declares  that  the  property  vested  in  her  under 
the  will  of  Thomas  Suffern  upon  his  death  in  186#*  and  that 
she  acquired  no  further  interest  therein  through  the  will  of 
her  mother.  She  took  this  position  in  her  affidavit  presented 
to  the  surrogate,  and  in  her  formal  objections  she  insisted  that 
all  the  property  passed  to  her  directly  from  her  grandfather 
by  the  sixth  clause  of  his  will ;  that  nothing  passed  to  her 
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through  the  appointment  of  her  mother  by  the  second  clause 
of  her  will ;  that  the  power  was  not  effectively  exercised,  and 
that  it  is  not  necessary  to  resort  to  the  appointment  in  order 
to  determine  her  share  in  the  residuary  estate  of  her  grand- 
father. An  exclusive  claim  under  the  one  source  of  title  is  a 
disclaimer  under  the  other.  There  is  no  evidence  in  the  rec^ 
ord  that  sha-evsr  accepted  the  appointment  or  claimed  title 
through  the  exercise  of  the  power,  but  on  the  otlier  hand,  it-suf-j 
ficientjyappears  that  she  elected  to  reject  title  from  that  source. 

An  appointee  under  a  power  has  the  right  of  election,  the' 
same  as  a  grantee  under  a  deed.  "  It  is  essential  to  the  legal 
operation  of  a  deed  that  the  grantee  assents  to  receive  it.  It 
cannot  be  imposed  upon  him,  and  there  can  be  no  delivery 
without  an  acceptance."  {Jackson  v.  Dimlap,  1  Johns.  Cas. 
114,  116;  Jackson  v.  Phijyps,  12  Johns.  418.)  He  can 
accept  the  title  tendered  or  reject  it  in  his  discretion.  It  can- 
not be  forced  upon  him  against  his  will.  He  cannot  be  com- 
pelled to*  receive  additional  evidence  of  title  when  he  does  not 
want  it,  and  does  not  need  it  because  his  title  is  perfect  with- 
out it.  His  consent  is  necessary  before  the  attempt  to  exer- 
cise the  power  becomes  binding  upon  him  the  same  as 
Consent  is  necessary  in  making  a  contract  or  agreement, 
■declining  or  refusing  to  take  has  the  same  effect  as  incapacity 
toTtake,  as  in  the  case  of  a  devise  to  a  corporation  which  has 
no  power  to  hold  any  more  property  because  the  statutory 
limit  has  been  exceeded.  The  title  is  not  affected,  but 
remains  where  it  was  before. 

Mrs.  McVickar,  by  accepting  under  her  mother's  will  prop- 
erty which  belonged  to  her  mother  at  the  time  of  her  death, 
did  not  accept  the  title  tendered  by  the  appointment,  although 
both  gift  and  appointment  were  made  by  the  same  instru- 
ment. She  could  claim  as  the  devisee  of  her  mother  and  dis- 
claim as  her  appointee,  because  a  gift  and  an  appointment  are 
wholly  unlike  in  character  and  substance.  The  gift  was  con- 
fined to  property  of  the  mother,  while  the  appointment  was 
confined  to  property  which  she  never  owned  and  which  vested 
in  the  daughter  through  the  will  of  her  grandfather.     No 


•a  *> 


246  Matter  of  Lansing.  [June, 

Opinion  of  the  Court,  per  Vann,  J.  [Vol.  182. 

condition  was  attached  to  either  and  each  was  independent  of 
the  other.  While  the  mother  could  appoint,  the  daughter  could 
I  reject.  Mrs.  McVickar  could,  therefore,  repudiate  the  action 
of  her  mother  in  attempting  to  exercise  the  power  and  hold 
the  property  from  her  grandfather. 

Her  position  is  quite  different  from  that  of  Mr.  Carey,  the 
appointee  under  a  power  in  the  Delano  case,  for  while  he 
could  have  taken  an  undivided  fourth  through  the  deed  of  his 
grandfather  and  could  thus  have  escaped  the  transfer  tax,  in 
order  to  get  the  other  three-fourths  he  was  obliged  to  claim 
under  the  exercise  of  the  power  of  appointment  in  the  will  of 
his  aunt.  He  could  not  claim  one-fourth  under  the  deed  and 
the  remaining  three-fourths  only  under  the  will,  for  he  was 
abound  to  accept  or  reject  under  the  will  as  an  entirety,  so  far 
as  it  exercised  the  power  of  appointment.  If  he  accepted 
under  the  power  at  all,  he  was  obliged  to  accept  all  that  pur- 
ported to  come  to  him  thereby.  Having  elected  to  claim 
under  the  power,  he  was  compelled  to  accept  the  appointment 
as  it  was  made  and  take  all  the  property  covered  thereby. 
He  could  not  take  the  position  that  he  accepted  three-fourths 
only  under  the  exercise  of  the  power,  for  if  he  claimed  from 
that  source  at  all  he  accepted  the  title  as  a  whole.  {Matter 
of  Delano,  176  N.  Y.  486.) 

In  the  Cooksey  case,  argued  herewith,  the  devise  of  the 
remainder  by  the  will  of  the  grandfather  was  to  such  of  the 
children  of  his  daughter  as  she  should  appoint  by  will,  and 
if  she  failed  to  thus  appoint,  title  to  the  remainder  was  to 
vest  in  her  children,  share  and  share  alike.  It  was  not,  how- 
ever, to  be  paid  over  to  them  all  at  once  but  not  to  exceed 
$50,000  at  the  age  of  21,  a  further  sum  of  not  to  exceed 
$100,000  at  the  age  of  25  and  at  the  age  of  30  the  remainder 
with  all  accumulations.  The  power  as  exercised  by  the 
mother  directed  the  payment  of  the  entire  sum  of  $50,000  at 
the  age  of  21,  the  full  sum  of  $100,000  at  the  age  of  25  and 
the  remainder  at  the  age  of  30.  She  thus  deprived  the  trus- 
tees of  the  right  to  exercise  any  discretionary  power  as  to  the 
amount  of  the  payments,  not  exceeding  the  limit  named,  for 
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she  excluded  discretion  by  exhausting  the  limit.  Under  the 
will  of  the  grandfather  a  grandchild  might  have  been  paid 
$5,000  instead  of  $50,000  at  the  earliest  age  named  and  but 
one  dollar  instead  of  $100,000  at  the  second  period  named. 
It,  therefore,  became  necessary  for  the  grandchildren  to  claim 
under  the  power  of  appointment  as  exercised  by  their  mother 
in  order  to  come  into  the  possession  of  the  largest  sums  men- 
tioned at  the  ages  named.  Moreover,  title  to  the  remainder 
was  to  vest  in  them  only  upon  the  failure  of  the  mother  to 
appoint.  If  she  exercised  the  power  they  could  take  under 
that  source  only,  for  they  could  not  take  under  the  will  of 
the  grandfather,  as  Judge  Haioht  shows  in  his  opinion. 
{Matter  of  Cooksey,  182  N.  Y.  92) 

So  in  the  Vanderbilt  and  Dows  cases  the  power  was  effec- 
tively exercised  and  it  was  necessary  to  resort  to  the  will  by 
which  it  was  exercised  before  title  could  be  established  to  the 
property  claimed.  (Matter  of  Vanderbilt,  50  App.  Div.  246 ; 
163  N.  T.  597 ;  Matter  of  Dows,  167  N.  Y.  227.) 

We  pass  without  serious  discussion  that  part  of  the  statute 
which  provides,  in  substance,  that  the  failure  or  omission  to 
exercise  a  power  of  appointment  subjects  the  property  to  a 
transfer  tax  in  the  same  manner  as  if  the  donee  of  the  power 
had  owned  the  property  and  had  devised  it  by  will.  (L.  1897, 
ch.  284,  §  220,  subd.  5!)  WJiere  there  is  no  transfer  there  is 
no  tax  and  a  transfer  made  before  the  passage  of  the  act 
relating  to  taxable  transfers  is  not  affected  by  it,  because  as 
we  held  in  the  Pell  case  such  an  act  imposes  no  direct  tax 
and  is  unconstitutional  6Jnce  it  diminishes  the  value  of  vested 
estates,  impairs  the  obligation  of  contracts  and  takes  private 
property  for  public  use  without  compensation.  (Matter  of 
Pell,  171  N.  Y.  48  ;  Matter  of  Delano,  176  N.  Y.  486, 495./ 

After  the  death  of  Mr.  Suffern  and  the  vesting  of  the 
remainder  in  Mrs.  McVickar  no  statute  could  prevent  her 
from  entering  into  the  full  enjoyment  of  the  property  upon 
the  death  of  Mrs.  Lansing.  The  law  sanctioned  the  gift  of 
Mr.  Suffern  when  it  was  made  and  the  law  cannot  cut  down  the 
gift  by  imposing  a  transfer  tax  when  there  was  no  transfer. 
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In  the  Matter  of  the  Appraisal,  under  the  Transfer  Tax  Act, 

of  the  Estate  of  Janet  S.  Lansing,  Deceased. 
Janet  L.  MoVickab  et  al.,  as  Exocutors  of  Janet  S.  Lansing, 

Deceased,  et  al.,  Appellants;  The  Comptroller  of  the 

State  of  New  York,  Respondent. 

1.  Transfer  Tax  — Exercise  of  a  Testamentary  Power  of 
Appointment  Which  Transfers  Nothing,  Not  Subject  to  Tax. 
Under  a  will  taking  effect  in  1869,  by  which  the  testator  devised  one-half 
of  his  residuary  estate  to  trustees  for  each  of  his  children  living  at  the 
time  of  his  death,  to  hold  the  portion  of  each  child  in  severalty,  in  trust 
during  the  life  of  such  child,  and  after  the  death  of  such  child  her  portion 
to  go  to  her  heirs  at  law,  subject,  however,  to  the  power  of  such  child  to 
devise  the  remainder  by  will,  in  fee,  to  the  heirs  at  law  and  collateral 
relatives  of  such  child,  in  such  proportion  and  manner  and  with  such 
limitations  as  such  child  may  desire  to  impose,  the  exercise  of  the  power 
given  by  such  will  by  a  daughter  who  died  in  October,  1904,  leaving  a 
will  dated  April  25,  1892,  whereby  she  devised  her  share  of  her  father's 
estate  held  in  trust  for  her  benefit  to  her  daughter  in  fee  absolute,  her 
only  child  and  heir  at  law,  and  who  was  in  being  at  the  death  of  her 
grandfather  in  1869,  transfers  nothing  that  was  not  given  to  her  daughter 
by  the  will  of  her  grandfather.  At  his  death  she  took  a  vestejLinierest  in 
remainder;  her  rights  were  fixed  by  him,  subject,  however,  to  be  defeated 
by  the  exercise  of  a  power  of  appointment  which  changed  them,  not  by 
one  that  left  them  precisely  as  they  existed  under  his  will;  and,  therefore, 
it  must  be  regarded  as  a  nullity;  there  was  no  transfer  to  her  under  the 
will  of  her  mother,  but  under  the  will  of  her  grandfather,  and  at  that 
time  there  was  no  statute  imposing  a  transfer  tax.  The  imposition  of 
such  a  tax,  therefore,  upon  the  theory  that  the  trust  property  was  trans- 
ferred by  the  will  of  her  mother,  cannot  be  sustained,  especially  when 
sfcfi_£xpres8ly  disclaims  deriving  any  title -to  suffh  property,  under  the 
power,  anoTelects  to  reject  it  from.  £hafc  -source;  and  the  fact  that  she 
accepts  property  belonging  to  her  mother  under  her  will  does  not  prevent 
her  from  rejecting  the  title  tendered  by  the  appointment,  although  both 
the  gift  and  appointment  are  made  by  the  same  instrument. 

2.  Failure  to  Exercise  Power.  A  contention  that  the  failure  or 
omission  to  exercise  a  power  of  appointment  subjects  the  property  to  a 
transfer  tax  in  the  same  manner  as  if  the  donee  of  the  power  had  owned 
the  property  (L.  1897,  ch.  284,  §  220,  subd.  5)  is  without  force;  where 
there  is  no  transfer  there  is  no  tax  and  transfers  made  before  the  passage 
of  the  statute  are  not  affected  by  it. 

8.  Transfers  Prior  to  Enactment  op  Statute  Not  Affected. 
Assuming  that  the  interest  acquired  under  the  grandfather's  will  was  con- 
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tingent,  nevertheless  it  was  acquired  at  the  instant  of  his  death  and  became 
a  property  right  which  could  not  be  cut  down  by  the  subsequent  impo- 
sition of  a  transfer  tax. 

Matter  cf  Lanting,  103  App.  Div.  696,  modified. 

(Argued  April  18,  1005;  decided  June  18, 1005.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
22,  1905,  which  affirmed  an  order  of  the  New  York  County 
Surrogate's  Court  assessing  a  transfer  tax  upon  a  part  of  the 
residuary  estate  of  Thomas  Suffern,  deceased,  held  in  trust 
for  the  decedent  Janet  S.  Lansing,  during  her  life,  and  over 
which  the  said  decedent  was  given  a  power  of  appointment. 

On  the  11th  of  April,  1869,  Thomas  Suffern,  a  resident  of 
the  city  of  New  York,  died,  leaving  a  last  will  and  testament 
which  was  admitted  to  probate  by  the  surrogate  of  said  county 
on  the  17th  of  June  following.  The  provisions  of  his  will, 
so  far  as  material  on  this  appeal,  are  as  follows  : 

"Sixth.  All  the  residue  of  my  estate,  real  and  personal, 
divided  into  as  many  equal  portions  as  I  shall  leave  children 
and  issue  collectively  of  any  deceased  child  me  surviving,  I 
give  and  devise  as  follows : 

"  One  of  said  equal  portions,  I  give  and  devise  to  the  issue 
collectively  of  each  of  my  children  who  shall  have  died  dur- 
ing my  life,  leaving  issue,  to  have  and  to  hold  to  such  issue  in 
fee  simple  absolute.  One  other  of  said  equal  portions  I  give 
and  devise  to  the  persons  hereinafter  appointed  as  trustees  for 
each  of  my  children  living  at  the  time  of  my  death  to  have 
and  to  hold  such  portion  of  each  child  in  severalty,  in  trust 
during  the  life  of  6uch  child  and  to  receive  the  rent,  issues 
and  profits  thereof  during  such  life,  and  to  apply  the  same  to 
the  use  of  such  child  during  her  life,  and  after  the  death  of 
eacli  of  my  children  I  give  the  portion  so  held  in  trust  for 
her  to  her  heirs  at  law,  subject,  however,  to  the  power  of  such 
child  to  devise,  hereinafter  contained." 

"  Eighth.  As  to  the  portions  of  each  of  my  children  devised 
by  the  6th  item  of  this,  my  will,  to  the  trustees  for  life  of 
such  child,  and  after  the  death  of  such  child  to  the  heirs  at 
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child  he  gave  the  portion  so  held  in  trust  for  such  child  to 
such  child's  heirs  at  law,  subject,  however,  to  the  power  of 
such  child  to  devise  the  remainder  by  last  will  and  testament, 
in  fee,  to  the  heirs  at  law  and  collateral  relatives  of  such 
child,  in  such  proportion  and  manner  and  with  such  limita- 
tions as  such  child  may  desire  to  impose. 

Janet  S.  Lansing  was  one  of  the  surviving  daughters  of  the 
testator,  who  died  on  the  13th  day  of  October,  1904,  leaving 
a  last  will  and  testament  dated  April  25th,  1892,  in  which  she 
exercised  the  power  given  her  by  the  will  of  her  deceased 
father,  and  devised  and  bequeathed  the  share  of  her  father'^ 
estate,  held  in  trust  for  her  benefit,  to  her  daughter,  Janet 
Lansing  McVickar,  in  fee  absolute,  her  only  child  and  heir  at 
law  and  who  was.  in  being  at  the  death  of  Thomas  Suffern  in 
1869. 

It  is  now  contended  on  behalf  of  the  appellants  that  Mrs. 
McVickar  took  a  vested  remainder  in  the  property  in  question, 
under  the  will  of  her  grandfather,  Thomas  Suffern,  at  the 
time  of  his  death,  which  preceded  the  enactment  of  the 
Inheritance  or  Transfer  Tax  Law  ?  and  that,  therefore,  the 
same  was  not  taxable ;  and  that  the  power  of  appointment 
exercised  by  her  mother  under  the  will  of  Thomas  Suffern 
did  not  operate  to  divest  her  of  such  remainder,  or  in  any 
manner  change  her  interest  therein ;  and  that,  therefore,  it 
should  be  treated  as  a  nullity.  I  am  unable  to  acquiesce  in 
this  contention.  In  the  first  place,  I  do  not  think  that  Mrs. 
McVickar  took  a  vested  remainder  in  the  estate  of  her  grand- 
father upon  his  death.  It  is  true  she  was  a  daughter  of  Mrs. 
Lansing  and  was  in  being  at  the  time  of  the  death  of  her 
grandfather,  but  under  the  will  of  her  grandfather  the  estate 
was  devised  to  trustees  to  hold  the  same  during  the  life  of 
her  mother,  and  after  the  decease  of  her  mother  he  gave  the 
portion  so  held  in  trust  for  her  to  "  her  heirs  at  law."  Mrs. 
McVickar  was  not  her  heir  at  law,  and  she  could  not  become 
such  until  the  death  of  her  mother.  A  person  while  living 
has  no  heirs  at  law,  and  while  there  may  be  persons  in  being 
who  would  upon  the  death  of  such  person  become  their  heirs 
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at  law,  they  are  not,  in  fact,  such  until  that  event  happens.  ' 
Had  the  will  of  the  grandfather  provided  that  upon  the  death 
of  Mrs.  Lansing  the  remainder  should  vest  in  his  heirs  at 
law,  then  upon  his  death  his  heirs  at  law  would  be  known 
or  could  have  been  definitely  ascertained  and  established. 
But  such  is  not  the  case  with  Mrs.  Lansing,  for  her  heirs  at 
law  could  only  be  ascertained  and  established  after  her 
death.  Again,  it  is  said  that  the  estate  of  Mrs.  McVickar 
was  alienable,  devisable  and  descendible  during  the  life  of  her 
mother.  It  is  true  that  it  may  be  alienable,  because  under 
the  statute  a  contingent  remainder  may  be  sold  as  well  as  a 
vested  remainder;  but^  her  interest  was  not  devisable  or 
descendible.  This  is  one  of  the  tests  by  which  we  ordinarily 
determine  whether  it  is  vested  or  not.  Had  she -died  during 
the  lifetime  of  her  mother,  leaving  a  will,  the  estate  would 
not  have  vested  in  her  devisee ;  or  in  case  she  had  died  with- 
out leaving  a  will,  it  would  riot  have  descended  to  her  heirs 
at  law,  for  under  the  express  language  6f  her  grandfather  s 
will  it  would  have  gone  to  the  heirs  at  law  of  her  mother, 
Mrs.  Lansing,  at  the  time  of  her  death.  It  will  thus  be  seen 
that  this  is  not  a  case  where  the  property  vested  at  the  death 
of  the  testator  and  the  payment  was  merely  postponed,  but 
that  it  is  a  case  where  the  vesting  was  postponed  until  the 
death  of  Mrs.  Lansing,  and  then  the  vesting  was  in  the  per-  ' 
sons  who  were  at  that  time  heirs  at  law,  and,  therefore,  brings 
it  within  the  rule  of  the  cases  which  hold  that  a  future  estate, 
dependent  upon  the  beneficiary  surviving  another  person  or 
arriving  at  an  age  fixed  by  the  provisions  of  the  will,  is  a  con- 
tingent remainder.  (1  Jarman  on  Wills,  760 ;  Gilman  v. 
Reddington,  24  N.  T.  9.;  Crosby  v.  Wendell,  6  Paige  Ch. 
548  ;  Carmichael  v.  Carmichael,  4  Keyes,  346 ;  Purdy.  v. 
Ilayt,  92  N.  Y.  446 ;  Savage  v.  Burnham,  17  N.  Y.  561 ; 
Ilall  v.  La  France  Fire  Engine  Company,  158  N.  Y.  570.) 
This  question  I  supposed  had  been  finally  settled  beyond  con- 
troversy by  the  unanimous  decision  of  this  court  in  the  recent 
case  of  Ball  v.  La  France  Fire  Engine  Company  {supra). 
In  that  case  the  question  arose  under  a  deed  instead  of  a  will. 
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Under  its  terms  it  conveyed  the  property  to  Mrs.  Hall  "for 
and  daring  her  natural  life,  and  at  her  death  to  the  heir  or 
heirs  of  her  body  her  surviving."  At  the  time  of  the  executing 
and  delivery  of  this  deed  Mrs.  Hall  had  a  ehild  living,  but  who 
died  during  her  lifetime.  It  was  contended  on  behalf  of  the 
plaintiff,  the  father  of  the  child,  that  his  wife,  Mrs.  Hall,  took 
a  life  estate  and  the  child  a  vested  remainder ;  that  upon  the 
death  of  the  child  the  estate  descended  to  him  as  heir  at  law, 
and  that  upon  the  death  of  Mrs.  Hall  he  became  entitled  to 
possession.  Parker,  Gh.  J.,  in  delivering  the  opinion  of  this 
court,  said  :  "  The  remainder  is  contingent  because  both  the 
person  to  whom,  and  the  event  upon  which  the  estate  is 
limited  to  take  effect,  are  uncertain.  The  words,  'heirs  of 
her  body,'  as  used  in  the  habendum  clause,  mean  descendants, 
and,  therefore,  the  person  to  whom  the  remainder  over  is  to 
go  must  be  a  child  or  descendant,  and  the  event  upon  which 
the  estate  takes  effect  is  the  death  of  the  life  tenant  leaving 
some  descendant  her  surviving.  The  requirement  that  the 
reversion  should  go  to  an  heir  of  her  body  her  surviving, 
places  a  contingency  upon  the  remainder,  for  it  could  not  be 
determined  until  the  death  of  the  mother  whether  she  would 
leave  an  heir  of  her  body  her  surviving."  It  consequently 
follows  that  Mrs.  McVickar  did  not  take  a  vested  remainder 
in  the  property  under  the.  will  of  her  grandfather  until  the 
death  of  her  mother,  which  occurred,  as  we  have  seen,  long 
,  after  the  enactment  of  the  Tj^nsfeF  Tax-Law.  Under  that 
statute  (Laws  of  1899,  ch.  908,  sec.  220)  it  is  provided  that  a 
tax  shall  be  imposed  upon  the  transfer  of  the  property  in  case 
where  the  transfer  is  by  will  or  by  the  intestate  laws  of  the 
state,  or  by  deed,  grant,  bargain,  sale  or  gift  made  in  con- 
templation of  the  death  of  the  grantor,  vendor  or  donor,  or. 
intended  to  take  effect  in  possession  or  enjoyment  at  or  after 
such  death.  Also  that  a  tax  shall  be  imposed  "  when  any 
such  person  or  corporation  becomes  beneficially  entitled,  in 
possession  or  expectancy,  to  any  property  or  the  income  thereof 
by  any  such  transfer,  whether  made  before  or  after  the  pass- 
age of  this  act." 
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In  Matter  of  Pell  (L71  N.  T.  48)  we  held  that  remainders 
which  had  vested  prior  to  the  enactments  of  the  Inheritance 
or  Transfer  Tax  Law  of  June  30th,  1885,  could  not  be 
assessed  under  the  provisions  of  this  statute  ;  that  the  tax  pro- 
vided for  was  not  upon  the  property  transferred,  but  was 
upon  the  right  of  succession.  But,  as  we  have  seen,  Mrs. 
McVickar  did  not  become  vested  with  the  estate  until  the 
death  of  her  mother.  Upon  the  happening  of  that  event  she 
became  vested  and  entitled  to  the  immediate  possession  of  the 
property.  Her  right  of  succession  then  accrued  and  the  trans- 
fer to  her  dates  from  that  event ;  and  at  this  time  the  statute 
imposed  a  tax  upon  the  persons  beneficially  entitled  in  posses- 
sion to  the  property,  whether  the  will,  nnder  which  the 
right  of  succession  accrued,  was  executed  before  or  after 
the  passage  of  the  act.  It  is  now  proposed  that  this  court 
should  hold  that  the  immunity  from  the  transfer  tax  should 
be  extended  to  contingent  remainders  under  the  authority  of 
Matter  of  Vanderbilt  (172  N.  Y.  69,  73),  and  that  we  should 
in  effect  overrule  the  case  In  the  Matter  of  Pell,  in  so  far 
as  the  arguments  therein  tend  to  show  that  a  vested  remainder 
only  was  immune  from  the  inheritance  or  transfer  tax.  In 
Matter  of  Yanderbilt  the  question  arose  under  the  will  of 
Cornelius  Vanderbilt,  deceased,  who  died  after  the  statute 
imposing  a  transfer  tax  had  been  enacted  and  was  in  force. 
By  his  will  he  had  provided  that  the  remainder  of  his  estate 
should  be  given  in  trust  to  his  executors  for  the  benefit  of  his 
son,  Alfred  G.  Vanderbilt,  which  trust  was  to  continue  until 
he  became  30  years  of  age,  at  which  time  one-half  of  the 
estate  was  to  be  turned  over  to  him,  and  as  to  the  balance  the 
trust  was  to  continue  until  he  became  35  years  of  age,  when 
the  remainder  was  to  become  his  absolutely.  The  question 'in 
that  case  was  as  to  whether  the  transfer  tax  was  payable  forth- 
with or  whether  it  should  be  postponed  until  Alfred  came  into 
possession  of  the  estate.  It  called  for  a  construction  of  the 
Tax  Law,  as  amended  by  chapter  76,  L.  1899.  In  that  case  no 
question  was  involved  or  considered  by  the  court  involving 
the  right  to  tax  remainders,  either  vested  or  contingent,  under 
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the  wills  of  testators  who  had  died  before  the  enacting  of  the 
Transfer  Tax  I<aw.  Three  opinions  were  written.  Cullen, 
J.,  held  that  the  tax  was  payable  forthwith,  but  in  alluding  to 
the  Pell  case  he  stated  that  the  interest  of  the  devisee  accrued 
on  the  death  of  the  testator,  and  at  that  instant  was  "  immune 
from  legislative  attack,  whether  contingent  or  vested,"  citing 
Brevoort  v.  Grace  (53  N.  Y.  245).  He  then  stated  that  the 
Vanderbilt  case  presented  a  situation  the  reverse  of  the 
Pell  case.  The  Brevoort  case  had  reference  to  the  power 
of  the  legislature  to  authorize  the  sale  of  lands  of  remain- 
dermen, and  it  was  there  held  that  the  legislature  had 
power  by  special  statute  to  authorize  the  sale  of  lands  of 
infants,  and  that  this  power  extended  to  future  contingent 
interests  of  those  not  in  being,  but  that  it  had  no  power  to 
authorize,  without  consent,  the  sale  of  lands  in  which  adults 
competent  to  act  for'  themselves  had  an  interest,  vested  or 
contingent,  unless  the  sale  became  necessary  for  the  payment 
of  taxes  or  assessments.  It  will  at  once  be  seen  that  this  case 
had  no  reference  to  the  power  of  the  legislature  to  impose  a 
transfer  or  succession  tax.  The  language  quoted  from  the 
opinion  of  Judge  Cullen  had  reference  to  a  question  not 
involved  in  the  case  and  it  was  not  considered  by  either  of  the 
other  judges  writing  therein.  It  was  obiter,  and  I  think 
should  not  be  deemed  to  be  controlling  upon  the  question  here 
involved.  Afterborn  children  may  become  contingent  remain- 
dermen. The  interests  of  persons  in  property  cannot  well 
accrue  until  they  come  into  being,  and  not  then  in  case  the 
\  interests  are  contingent  until  the  happening  of  the  event  upon 
which  they  become  vested.  I  think  the  legislature  has  the 
power  to  impose  a  transfer  tax  upon  the  succession  thereafter 
of  such  persons  to  property. 

I  have  considered  the  case  thus  far  upon  the  theory  that 
the  exercise  of  the  power  of  appointment  by  Mrs.  Lansing 
was  ineffectual,  and  that  Mrs.  McVickar  had  elected  to  take 
under  the  will  of  her  grandfather  instead  of  the  will  of  her 
mother.  There  was,  as  we  have  seen,  an  authorized  power  of 
appointment  given  to  Mrs.  Lansing  by  the  will  of  her  father 
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and  that  she  exercised  snch  power  in  her  last  will  and  testa- 
ment, in  favor  of  Mrs.  McVickar,  her  daughter.  Under  the 
statute,  "  whenever  any  person  or  corporation  shall  exercise  a 
power  of  appointment  derived  from  any  disposition  of  prop- 
erty made  either  before  or  after  the  passage  of  this  act,  such 
appointment  when  made  shall  be  deemed  a  transfer  taxable 
under  the  provisions  of  this  act  in  the  same  manner  as  though 
the  property  to  which  such  appointment  relates  belonged  abso- 
lutely to  the  donee  of  such  power  and  had  been  bequeathed  or 
devised  by  such  donee  by  will."  (Laws  of  1896,  ch.  908,  section 
220,  as  amended,  L.  1897,  ch.  284,  section  220,  subd.  5.) 
The  power  of  appointment  was  exercised  by  Mrs.  Lansing . 
after  the  passage  of  the  foregoing  statute,  and,  therefore,  is  tax- 
able, if  valid  and  effectual.  {Matter  of  Dows,  167  N.  Y.  227.) 
It  is  claimed,  however,  that  the  exercise  of  the  power  was  inef- 
fectual, for  the  reason  that  it  bequeathed  to  Mrs.  McVickar  no  , 
other  or  different  estate  from  that  which  she  was  entitled  to  , 
under  the  will  of  her  grandfather ;  and  that  she  had  the  right  to  \ 
waive  the  provisions  of  the  will  of  her  mother  in  her  favor,  and 
elect  to  take  under  the  will  of  her  grandfather.  My  answer  to,, 
this  contention  is  that  there  has  been  no  valid  waiver  made  by 
Mrs.  McYickar  of  the  provisions  of  the  will  of  her  mother 
in  her  behalf,  neither  has  she  made  any  binding  election  to 
take  under  the  will  of  her  grandfather.  She  has  merely  ^L*. 
opposed  the  assessment  of  the  transfer  tax,  that  is  all.  If  it 
should  become  necessary  for  her  in  the  future  to  ifiaintain  an 
action  to  recover,  or  to  prove  her  title  to,  any  of  the  property 
of  the  trust  estate  created  by  her  grandfather,  she  would 
have  to  resort  to  the  power  of  appointment  exercised  by  her 
mother  in  her  last  will  and  testament,  for  in  no  other  way 
could  she  prove  title,  in  view  of  the  fact  that  by  the  express 
provisions  of  the  will  of  her  grandfather,  the  bequests  in 
behalf  of  the  heirs  at  law  of  Mrs.  Lansing  were  made  subject 
to  the  exercise  of  the  power  of  appointment  by  her  mother. 
Of  course,  the  authority  for  the  exercising  of  such  power 
relates  back  to  the  instrument  granting  the  power,  and  the 
Statute  of  Perpetuities  cannot  be  evaded  by  any  devise  or 
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bequest  which  would  authorize  the  suspension  of  the  power 
of  alienation  beyond  two  lives  in  being,  by  the  exercise  of  a 
power  of  appointment.  But,  so  far  as  the  power  of  taxation 
is  concerned,  the  statute  in  force  at  the  time  the  power  is 
exercised  and  becomes  operative  by  the  death  of  the  donee  of 
the  power,  becomes  binding  upon  the  parties  and  authorizes 
a  tax  upon  the  right  of  succession  to  property  thereunder. 
{Matter  of  Dows,  supra.)  The  exercise  of  a  power  of  appoint- 
ment creates  a  new  estate,  dating  from  the  time  that  such 
appointment  becomes  effectual,  and  is,  therefore,  governed  by 
the  laws  then  in  force.  (Matter  of  Vanderbilt,  50  App. 
Div.  246 ;  affirmed,  163  N.  Y.  597,  on  the  opinion  of  Patter- 
son, J.,  below.)  But  it  is  contended  that  in  the  exercise  of 
the  power,  if  the  devise  or  bequest  is  to  the  same  person  and 
in  the  same  amount  that  he  would  take  under  the  will  of  the 
donor  of  the  power,  there  would  be  a  creation  of  no  new 
estate.  But  I  think  that  no  such  distinction  should  be  made, 
at  least  in  so  far  as  the  taxing  power  of  the  state  is  concerned. 
Our  Transfer  Tax  Law,  in  terms,  covers  the  exercise  of  the 
power,  and  our  attention  has  been  called  to  no  case  which  lim- 
its it  to  the  extent  now  claimed.  In  England  it  has  been  held 
that  an  appointment  under  a  power  which  relimits  the  old 
estate  creates  a  new  estate,  although  given  to  the  same  person 
and  for  the  same  purpose  and  affecting  the  same  property  ; 
and  that  a  person  entitled  to  a  remainder  who  had  been 
deprived  thereof  by  proceedings  in  bankruptcy  in  favor  of 
his  creditors,  was  reinvested  with  the  property  through  the 
exercise  of  a  power  of  appointment  thereafter  made  in  his 
behalf.  (  Walker  v.  Armstrong,  21  Beav.  284 ;  In  re  Vizard, 
L.  E.  [1  Eq.  Cas.]  667;  Farwell  on  Powers  [2d  ed.  1893], 
275,  and  see  authorities  there  cited.) 

The  order  appealed  from  should  be  affirmed,  with  costs. 

Cullen,  Ch.  J.,  O'Brien  and  Bartlett,  JJ.,  concur  with 
Vann,  J. ;  Werner,  J.,  concurs  with  Haight,  J. ;  Gray,  J., 
absent. 

Ordered  accordingly. 
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The  People  of  the  State  of  New  York,  Appellant,  v. 
Charles  H.  Gaffey,  Respondent. 

Forgery — Evidence  of  Motive.  Where  it  appears  upon  the  trial  of 
an  indictment  for  forgery  that  the  defendant  was  in  the  employ  of  a 
grocer  at  a  salary  of  from  ten  to  twelve  dollars  per  week,  out  of  which  he 
supported  a  wife  and  family,  and  that  the  note  alleged  to  have  been 
forged  was  one  of  a  series  which  was  discounted  at  the  bank  and  the 
proceeds  placed  by  him  to  the  credit  of  his  employer,  savings  bank  pass- 
books showing  that  he  had  deposited  for  at  least  two  years,  almost  daily, 
various  sums  of  money,  are  properly  admitted  in  evidence  as  tending  to 
show  that  his  motive  for  the  commission  of  the  crime  and  placing  spurious 
notes  to  the  credit  of  his  employer  was  to  cover  or  supply  a  deficiency  in 
the  cash  receipts  of  the  grocery  business  due  to  his  own  act;  the  rule  that 
one  crime  cannot  be  proved  to  establish  another  has  no  application  to 
such  a  case. 

People  v.  Qaffey,  98  App.  Div.  461,  reversed. 

(Argued  April  14,  1905;  decided  June  13,  1905.) 

Appeal  from  a  judgment  entered  November  23, 1904,  upon 
an  order  of  the  Appellate  Division  of  the  Supreme  Court  in 
the  fourth  judicial  department,  which  reversed  a  judgment  of 
the  Onondaga  County  Court  rendered  upon  a  verdict  con- 
victing the  defendant  of  the  crime  of  forgery  in  the  second 
degree,  and  an  order  denying  a  motion  for  a  new  trial  and 
granted  a  new  trial. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

William  L.  Barnum  for  appellant.  The  passbooks  of  the 
Syracuse  Savings  Bank  and  the  Onondaga  County  Savings 
Bank  ~amT flic  statement  from  the  books  of  the  Trust  and 
Deposit  Company  of  Onondaga,  purporting  to  show  the 
deposits  and  withdrawals  made  by  the  defendant  with  these 
banking  institutions,  were  properly  received  in  evidence. 
(People  v.  Everhardty  104  N.  Y.  591 ;  People  v.  Molineux, 
168  N.  Y.  297;  Comm.  V.  liwaell,  156  Mass.  196;  Pierson 
v.  People,  79  N.  Y.  435 ;  People  v.  Stout,  4  Park.  Cr.  Rep. 
128.) 

Theodore  E.  Hancock  for  respondent.     The  court  erred  in 
receiving  in  evidence  the  passbooks  of  the  Syracuse  Savings 
17 
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Bank,  the  Onondaga  County  Savings  Bank  and  the  Trust  and 
Deposit  Company  of  Onondaga,  purporting  to  show  the 
deposits  and  withdrawals  made  by  the  defendant  with  these 
various  banking  institutions.  (People  v.  Utton,  4  N.  Y. 
Crim.  Rep.  455  ;  People  v.  O^Donnell,  46  Hun,  358 ;  People 
v.  Harmon,  49  Hnn,  558;  112  N.  Y.  667;  People  v.  Gaffey ', 
98  App.  Div.  461 ;  Comm.  v.  Jackson,  132  Mass.  16 ;  Cole- 
man v.  People,  55  N.  Y.  90 ;  People  v.  Molineva,  168 
N.  Y.  264;  People  v.  Sharp,  107  N.  Y.  427;  WorraU  v. 
Parmalee,  1  N".  Y.  519 ;  Anderson  v.  ft.,  W.  &  0.  ft.  ft. 
Co.,  54  N.  Y.  334.) 

O'Brien,  J.  The  defendant  was  indicted  for  forgery  in 
the  second  degree  and  convicted  by  the  jury,  but  the  Appel- 
late Division  has  reversed  the  judgment  upon  an  exception 
taken  at  the  trial  and  has  granted  a  new  trial. 

The  order  of  reversal  states  that  it  was  made  upon  ques- 
tions of  law  only,  the  facts  having  been  examined  and  no 
error  found  therein. 

If  the  limitations  upon  appeals  to  this  court  prescribed  by 
the  Constitution  and  the  Code  apply  to  criminal  cases,  then 
this  court  has  no  jurisdiction  to  review  this  case.  It  has  no 
power  either  to  affirm  or  reverse  the  judgment,  but  should 
dismiss  the  appeal. 

This  court  has  no  power  to  review  an  appeal  from  an  order 
granting  a  new  trial  on  exceptions  unless  the  appeal  is  accom- 
panied by  a  stipulation  for  judgment  absolute  in  case  of 
affirmance  even  though  the  Appellate  Division  has  allowed 
the  appeal  and  certified  a  question  of  law  for  review.  That 
court  has  no  power  to  dispense  with  the  stipulation  by  allow- 
ing thp  appeal  and  certifying  questions  of  law  for  review. 
(Mundt  v.  Glohner,  160  N.  Y.  571 ;  Albring  v.  JST.  Y.  C.  dk 
II  ft.  ft.  ft.  Co.,  166  K  Y.  287.) 

There  is  no  stipulation  for  judgment  absolute  in  this  case 
and  of  course  such  a  stipulation  would  be  a  legal  absurdity. 
The  provisions  in  the  order  of  the  court  below  that  it  has 
reversed  upon  the  law  and  approved  the  facts  does  not  help 
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the  difficulty  since  there  is  still  wanting  the  constitutional 
requisite  of  a  stipulation  for  judgment  absolute,  always  pro- 
viding that  the  constitutional  limitations  upon  appeals  to  this 
court  have  any  application  to  criminal  cases.  Nor  does  the 
fact  that  just  such  an  appeal  as  this  is  provided  for  by  the 
Code  of  Criminal  Procedure  solve  the  question  since  no  stat- 
ute can  give  this  court  jurisdiction  of  a  case  when  the  Con- 
stitution forbids  it. 

The  Constitution  does  forbid  appeals  to  this  court  except  in 
the  three  classes  of  cases  enumerated  in  the  section  since  it 
provides  that  the  appeals  must  be  limited  to  these  three  classes 
and  these  only.  There  can  be  no  other  appeals  as  matter 
of  right  and  it  provides  for  appeals  from  orders  granting 
new  trials  only  when  there  is  a  stipulation  for  judgment 
absolute.  But  I  think  it  is  very  plain  that  the  limitations 
upon  appeals  to  this  court  found  in  the  Constitution  and  the 
Code  have  no  reference  whatever  to  criminal  cases.  They 
apply  to  civil  cases  alone  as  the  language  plainly  shows. 
Judgments  in  actions,  final  orders  in  special  proceedings  and 
orders  granting  new  trials  on  exceptions  where  the  appellant 
stipulates  that  judgment  absolute  shall  be  rendered  against 
him  in  case  of  affirmance,  are  not  terms  that  can  be  applied 
to  criminal  cases.  No  one  would  ever  suppose  that  they  could 
be  applied  to  a  case  like  this  but  for  the  somewhat  awkward 
use  of  the  phrase  "except  where  the  judgment  is  of  death," 
and  a  superficial  reading  would  lead  one  to  suppose  that  some 
change  was  effected  thereby,  but  the  words  were  used  in  order 
to  keep  the  criminal  law  just  where  it  was  before. 

The  jurisdiction  of  the  Court  of  Appeals  shall  be  limited 
to  the  review  of  questions  of  law,  except  where  the  judgment 
is  of  death.  This  enables  us  to  review  the  facts  in  capital 
cases  as  we  always  did.  Appeals  may  be  taken  as  of  right 
only  from  the  Appellate  Division,  except  where  the  judgment 
is  of  death.  This  enables  us  to  hear  appeals  in  capital  cases 
direct  from  the  trial  court  as  we  did  before,  and  hence  the 
phrase  was  used  out  of  abundant  caution  to  keep  appeals  in 
criminal  cases  just  where  they  were  before.    But  I  should 
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suppose  that  the  decisions  of  this  court  once  made  would  be 
quite  sufficient  to  settle  the  question,  and  we  have  decided 
unanimously  that  the  limitations  upon  appeals  to  this  court 
prescribed  by  the  Constitution  have  no  application  to  crimi- 
nal cases.  (People  v.  Miller,  169  N.  Y.  339;  People  v. 
Drayton,  168  N.  Y.  10 ;  People  v.  Willis,  158  N.  Y.  392 ; 
People  v.  Klipfel,  160  N.  Y.  371 ;  People  v.  Kane,  161 
N.  Y.  380.) 

I  will,  therefore,  close  the  discussion  of  the  question  by 
repeating  what  was  said  on  the  point  in  the  cases  cited. 

Concerning  the  merits  of  the  case  we  have  nothing  to  do 
with  the  facts.  The  learned  court  below  by  its  order  has 
certified  that  no  error  was  found  in  that  respect,  or,  in  other 
words,  the  evidence  in  support  of  the  charge  was  sufficient 
for  the  jury  and  warranted  the  verdict  of  guilty. 

The  only  question  is  whether  the  exceptions  were  sufficient 
to  entitle  the  defendant  to  a  reversal  of  the  judgment,  and 
they  were  taken  to  a  ruling  of  the  court  admitting  in  evidence 
three  passbooks  or  accounts  between  the  defendant  and  three 
different  savings  banks.  These  books  showed  that  the  defend- 
ant had  deposited  in  each  of  these  banks  for  at  least  two 
years  almost  daily  various  sums  of  money  varying  in  amount 
from  about  five  dollars  to  twenty -five  dollars.  The  deposits  so 
made  amounted  in  the  aggregate  to  a  large  sum  of  money. 
It  may  be  asked  what  all  that  had  to  do  with  the  charge  of 
forgery.  We  think  it  had  a  very  obvious  bearing  on  the 
case,  especially  on  the  question  of  scienter.  (People  v.  Weaver, 
177  N.  Y.  434.)  The  defendant  was  in  the  employ  of  a 
retail  grocer,  and  was  the  general  financial  man  of  the  con- 
cern, had  charge  of  the  books,  made  collections  from  cus- 
tomers and  deposits  at  the  bank  and  had  full  charge  of  the 
finances  of  the  business,  including  the  bank  account  of  the 
concern. 

His  whole  time  was  necessarily  devoted  to  the  business  and 
his  compensation  never  exceeded  ten  or  twelve  dollars  per 
week.  With  these  earnings  he  had  a  wife  and  family  to 
support.     The  note  in  question  was  one  of  a  series  of  notes  of 
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like  character  amounting  in  the  aggregate  to  a  large  sum. 
The  amount  is  stated  in  the  opinion  below  at  $1,700,  but 
the  precise  amount  whatever  it  was  is  not  material.  The 
defendant  procured  all  these  notes  to  be  discounted  at  the 
bank  and  placed  to  the  credit  of  his  employer  so  that  on  the 
surface  of  the  transaction  it  would  appear  that  the  defendant 
had  no  personal  benefit  from  any  of  these  forgeries,  but  that 
all  was  done  for  the  interest  or  benefit  of  his  employer.  Of 
course,  every  one  knows  that  clerks  and  financial  agents  do 
not  commit  forgery  for  any  such  purpose.  There  is  always 
some  motive  of  their  own  behind  the  transaction.  The 
defendant  would  be  guilty  of  the  charge  even  though  he 
forged  the  note  for  the  benefit  of  his  master,  but  the  difficulty 
would  be  in  persuading  a  jury  to  believe  it  since  all  men  will 
in  such  cases  look  for  a  motive  on  the  part  of  the  accused  to 
engage  in  such  a  series  of  crimes. 

Hence,  it  was  open  to  the  public  prosecutor  to  prove  such 
a  motive  if  he  could.  What  he  claimed  was  that  the  deposits 
in  the  savings  banks  represented  money  that  the  defendant 
abstracted  from  the  cash  drawer  of  the  grocery  concern  and 
the  spurious  notes  were  made  and  discounted  at  the  bank  in 
order  to  keep  up  the  credit  of  the  concern  and  cover  the  loss 
of  cash  which  was,  as  claimed,  almost  a  daily  occurrence  for 
months  and  years.  Proof  of  this  character  would  tend  to 
explain  the  conduct  of  the  defendant  in  depositing  a  series  of 
spurious  notes  to  the  credit  of  his  employer  and  tend  to  show 
the  real  motive  and  reason  for  the  defendant's  conduct  which, 
without  such  proof,  might  cause  the  jury  to  hesitate  before 
finding  that  he  had  forged  notes  without  any  purpose  or 
motive  of  benefit  to  himself.  The  fact  that  the  defendant 
had  a  private  account,  not  only  in  one  savings  bank  but  in 
three,  and  made  such  frequent  deposits  in  all  of  them,  was  a 
remarkable  circumstance  when  we  consider  that  his  earnings 
were  at  most  but  $12  per  week  and  that  he  had  a  family  to 
support.  The  question  naturally  suggests  itself  where  did 
he  get  the  money  to  make  these  deposits  ? 

The  defendant  went  on  the  6tand  and  attempted  to  give 
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some  explanation  of  the  circumstances,  but  he  did  not  throw 
much  light  on  them.  He  testified  that  about  fifteen  years 
before  he  received  $3,500  as  the  result  of  the  purchase  by 
him  of  a  lottery  ticket ;  that  about  the  same  time  he  won  a 
couple  of  thousand  dollars  by  betting  on  election.  He  owned 
the  house  where  he  lived  and  a  couple  of  vacant  lots  and  held 
a  note  against  his  employer  of  $2,100.  All  his  property  did 
not  exceed  $7,000,  and  the  note  was  the  only  part  of  it  that 
could  produce  any  income  and  that  was  very  small.  The 
constant  deposits  of  money  in  the  savings  banks  were  not 
explained  or  accounted  for.  The  question  was  not  whether 
the  proof  given  was  sufficient  to  convict  him  of  larceny  by 
embezzlement,  but  whether  the  facts  were  not  such  as  to  per- 
mit the  jury  to  draw  an  inference  as  to  motive  in  procuring 
the  spurious  notes  to  be  credited  to  his  employer.  The  rule 
that  one  crime  cannot  be  proved  to  establish  another  has  no 
application.  It  was  always  the  law  that  when  one  offense  not 
charged  furnished  a  motive  for  the  one  charged  all  the  facts 
could  be  shown.  The  rule  applies  only  when  proof  of 
another  crime  can  have  no  purpose,  except  to  show  that  the 
accused  is  a  criminal  who  having  commited  one  offense  would 
be  likely  to  commit  another,  and,  therefore,  was  guilty  of  the 
one  charged.  The  two  offenses  must  be  so  connected  that 
the  commission  of  one  would  naturally  furnish  a  motive  for 
the  commission  of  the  other. 

We  think,  therefore,  that  the  evidence  which  the  bank  pass- 
books contained  was  competent  on  the  question  of  motive. 
It  tended  to  explain  what  otherwise  would  remain  obscure 
since  it  furnished  the  key  to  the  defendant's  conduct  in 
apparently  committing  forgeries  that  could  not  benefit  him- 
self. The  case  of  New  York  dk  B.  Ferry  Company  v.  Moore 
(decided  in  this  court  in  1886  and  reported  in  1  Silvernairs 
N.  T.  Repts.,  p.  52)  contains  a  very  full  discussion  of  the 
law  on  that  question,  and  it  seems  to  me  that  it  is  there  shown 
that  evidence  of  the  character  to  which  the  exception  in  this 
case  was  taken  is  competent  upon  the  trial  of  such  a  charge 
as  was  alleged  in  the  indictment. 
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The  case  of  State  v.  Henderson  (29  W.  Va.  164)  is  in  point  as 
deciding  the  principle  upon  which  such  evidence  is  admissible. 
The  court  had  under  review  a  judgment  of  conviction  of  a 
party  for  forging  a  receipt  acknowledging  the  payment  by  the 
accused  of  a  large  sum  of  money  to  the  person  whose  name 
appeared  to  have  been  signed  to  the  receipt. 

The  question  was  whether  on  such  a  charge  the  trial  court 
committed  an  error  in  admitting  proof  of  the  defendant's  pecu- 
niary circumstances  at  or  about  the  time  of  the  execution  of 
the  receipt  alleged  to  have  been  forged,  and  it  was  held  that 
the  evidence  was  competent.  The  court  said :  "  In  Chahoon 
v.  Comm.  (20  Gratt.  733),  and  in  Sands  v.  Comm.  (Id.  800)  it 
was  held  on  the  trial  for  the  forgery  of  a  bond  of  one  who  was 
then  dead,  that  it  was  competent  to  prove  that  he  whose  name 
was  alleged  to  have  been  forged  to  the  bond  was  prompt  in  the 
payment  of  his  debts,  and  that  he  owned  a  large  property, 
real  and  personal,  and  was  doing  a  good  business.  For  the 
same  reason  it  was  competent  in  this  case  before  us  to  prove 
that  he  in  whose  favor  the  alleged  forged  receipt  was  drawn 
showing  the  payment  by  him  of  a  large  sum  of  money,  was  at 
the  date  thereof  in  such  embarrassed  circumstances  that  it  is 
impossible  he  could  have  paid  so  large  a  sum.  The  evidence 
was  competent  and  was  properly  allowed  to  go  to  the  jury  to 
be  by  them  weighed  for  what  it  was  worth  with  the  other 
evidence  in  the  case."  In  the  case  at  bar  the  bank  passbooks 
tended  to  prove  that  the  defendant's  motive  for  placing 
spurious  notes  to  the  credit  of  his  employer  at  the  bank  was 
to  cover  or  supply  a  deficiency  in  the  cash  receipts  of  the 
grocery  business  due  to  his  own  act. 

The  judgment  and  order  of  the  Appellate  Division  should 
be  reversed  and  the  judgment  of  the  trial  court  affirmed. 

Cullen,  Ch.  J.,  Haioht,  Vann  and  Werner,  JJ.,  concur 
so  far  only  as  Judge  O'Brien's  opinion  deals  with  the  merits; 
Bartlett,  J.,  dissents  generally  ;  Grav,  J.,  absent. 

Judgment  and  order  reversed,  etc. 


264  Frank  v.  Mercantile  National  Bank.        [June, 

Statement  of  case.  [Vol.  182. 


Leo  Frank,  as  Trustee  in  Bankruptcy  of  Solomon  Ullman, 
Appellant,  v.  The  Mercantile  National  Bank  of  the 
City  op  New  York,  Respondent. 

1.  Bankruptcy — When  Unmatured  Notes  of  Bankrupt  Mat  Be 
Set  Off  in  Action  upon  Claim  against  Debtor  of  Bankrupt  — 
When  Rule  of  Federal  Courts  Prevails  Instead  of  Rule  in  This 
State.  Under  the  U.  S.  Bankrupt  Law  (§§  63,  68)  notes  made  by  a 
bankrupt,  but  not  due  at  the  time  of  his  bankruptcy,  are  provable  against 
his  estate  and  may,  therefore,  be  set  off  in  an  action,  brought  in  the 
courts  of  this  state  by  the  assignee  in  bankruptcy,  upon  a  claim  against 
the  holder  of  the  notes,  but  only  to  the  extent  necessary  to  extinguish 
such  claim;  since  in  cases  arising  under  the  Bankrupt  Law,  the  courts  of 
this  state  should  be  governed  by  the  law  of  set-off  as  it  prevails  in  the 
Federal  courts  and  not  by  that  obtaining  in  our  own  courts  under  which 
claims  unmatured  at  the  time  of  insolvency  cannot  be  set  off  against 
claims  held  by  the  assignees  of  insolvents. 

2.  When  Obligation  of  Bankrupt  May  Be  Set  Off  Although 
Acquired  After  Commencement  of  Proceedings.  The  rule  that  after 
insolvency  a  debtor  to  the  insolvent  cannot  acquire  his  obligation  for  the 
purpose  of  using  it  as  a  set-off  or  counterclaim,  has  no  application  where 
the  obligation  was  acquired  before  the  debtor  assumed  the  liability  upon 
which  he  is  sued  and,  therefore,  could  not  have  acquired  it  for  the  pur- 
pose of  using  it  as  a  set-off. 

Frank  v.  Mercantile  Nat.  Bank,  100  App.  Div.  449,  affirmed. 

(Argued  May  80,  1905;  decided  June  13,  1905.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  January  23,  1905,  which  reversed  an  inter- 
locutory judgment  of  Special  Term  sustaining  a  demurrer  to 
the  answer  and  overruled  such  demurrer. 

The  following  questions  were  certified : 

"  1.  Do  the  first,  second,  third,  fourth,  fifth,  sixth  or  seventh 
counterclaims  6et  forth  in  the  answer  of  the  defendant  herein 
state  facts  sufficient  to  constitute  a  cause  of  action  against  the 
plaintiff  ? 

"  2.  Are  the  second,  third,  fourth,  fifth,  sixth  and  seventh 
set-offs  set  forth  in  the  answer  of  the  defendant  herein 
insufficient  in  law  upon  the  face  thereof  ? " 
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The  natnre  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Charles  Grossman  and  Morris  J.  Hirsch  for  appellant. 
The  notes  in  excess  of  the  plaintiff's  claim  are  not  a  proper 
counterclaim.  (Code  Civ.  Pro.  §  502,  subds.  1,  3.)  The 
defendant  is  not  entitled  to  set  off  the  unmatured  notes  or  to 
counterclaim  thereon.  {People  v.  St. .  Nicholas  Bank,  76 
Hun,  522  ;  Smith  v.  Felton,  43  N.  Y.  419 ;  Smith  v.  Fox,  48 
K  Y.  674;  Rothschild  v.  Mack,  115  N.  Y.  1 ;  Richard  v. 
La  Tourette,  119  N.  Y.  54;  Matter  of  Hatch,  155  K  Y. 
401 ;  Fera  v.  Wickham,  135  K  Y.  223 ;  De  Camp  v.  Thom- 
son, 159  N.  Y.  444;  Dunn  v.  Uvalde  Asphalt  Paving  Co., 
175  N.  Y.  214;  Bradley  v. Angel,  3  N.  Y.  475.)  The 
defendant  is  not  entitled  to  set  off  or  counterclaim  on  any 
notes  since  it  acquired  them  after  the  filing  of  the  petition  in 
bankruptcy.  '  {Hunt  v.  Holmes,  16  K  B.  N.  R.  101 ;  Dhens 
v.  Phelps,  34  Barb.  224 ;  Smith  v.  Hill,  8  Gray,  572 ;  Muller 
v.  Nugent,  184  U.  S.  14;  Smith  v.  Brinkerhoff,  6  N.  Y. 
305.) 

William  V.  Rowe  and  F.  IL  Sykes  for  respondent.  The 
Bankruptcy  Act,  by  its  terms,  allows  the  set  off  of  provable 
debts.  The  unmatured  notes  in  this  case  were  provable  debts, 
and,  therefore,  properly  the  subject  of  set-off.  (N.  Y.  C 
Nat.  Bank  v.  Massey,  192  U.  S.  138;  Matter  of  P.  S.  G. 
Co.,  1  Am.  Bank.  Kep.  665  ;  Matter  of  Falter,  2  K  B.  N.  K. 
264.)  The  right  of  set-off  as  to  unmatured  obligations  has 
been  uniformly  allowed  in  decisions  under  the  old  and  the 
present  Bankruptcy  Statutes.  (N.  Y.  C.  Nat.  Bank  v.  Mas- 
sey, 192  U.  S.  138 ;  Rose  v.  Hart,  8  Taunt  499  i  Matter  of 
Falter,  2  X.  B.  X.  R  264;  Matter  of  Little,  6  Am.  Bank. 
Rep.  681 ;  Myers  v.  Dickenson,  5  Am.  Bank.  Rep.  595  ; 
Union  Nat.  Bank  v.  McFay,  2  X.  B.  N.  R.  913 ;  Matter 
of  P.  S.  Glass  Co.,  11  Am.  Bank.  Rep.  665.)  The  mutuality 
of  debt  required  by  the  statute  means  merely  mutual  claims 
of  the  estate  of  the  bankrupt  and  the  creditor  in  the  same 
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right.  (Scammon  v.  Kimball,  92  U.  S.  362 ;  Clark  &  Mar- 
shall on  Corp.  §§  782,  788.)  There  exists  in  the  present  case 
a  mutual  credit  within  the  meaning  of  the  Bankruptcy  Act. 
(Hose  v.  Hart,  8  Taunt.  449 ;  Lilly  v.  Hopkins,  104  U.  S. 
303  ;  Collier  on  Bankruptcy  [4th  ed.],  496.)  That  provision 
of  the  Bankruptcy  Act  of  1898  (§  68b,  2),  which  does  not 
permit  set  off  of  claims  assigned  subsequent  to  the  fling  of 
the  petition,  with  a  view  to  their  use  by  way  of  set-off,  does 
not  apply  to  this  case.  The  defendant,  assuming  the  liabili- 
ties of  and  taking  the  assets  of  the  National  Broadway  Bank, 
stands  in  that  bank's  position,  and  does  not  come  within  the 
meaning  or  the  intent  of  that  provision.  {Lawrence  v.  Fox, 
20  N.  Y.  268.) 

Cullen,  Ch.  J.  The  action  is  brought  by  an  assignee  in 
bankruptcy  to  recover  the  amount  of  a  deposit  made  by  the 
bankrupt  in  the  National  Broadway  Bank.  It  is  alleged  in 
the  complaint  "  that  prior  to  the  commencement  of  the  action 
and  in  or  about  the  month  of  May,  1903,  the  National  Broad- 
way Bank  duly  assigned,  transferred  and  set  over  to  the 
defendant  all  the  property,  assets  and  effects  of  said  bank,  and 
the  defendant  agreed  to  assume  the  payment  of  and  to  pay  all 
the  liabilities  of  said  bank."  The  answer  of  the  defendant 
admitted  the  plaintiff's  claim  and  pleaded  as  a  set-off  and 
counterclaim  seven  promissory  notes  made  by  the  bankrupt 
to  the  National  Broadway  Bank  and  assigned  to  it  by  that 
bank  in  April,  1903.  Of  these  notes  only  one  had  matured 
before  the  adjudication  in  bankruptcy.  That  note  is  conceded 
to  be  a  proper  set-off.  The  question  presented  is  whether  the 
defendant  has  the  right  to  set  off  the  six  other  notes.  The 
Special  Term  held  that  they  were  not  a  good  set-off  because 
they  had  not  matured  at  the  time  the  title  passed  from  the 
bankrupt  to  his  assignee.  The  learned  Appellate  Division 
has  held  to  the  contrary. 

If  the  defendant's  rights  depended  on  the  equitable  rule  of 
set-off  as  it  obtains  in  this  state,  it  is  clear  that  the  notes  held 
by  it  which  had  not  matured  at  the  time  of  the  transfer  of  the 
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title  from  the  bankrupt  to  his  assignee  conld  not  be  set  off 
against  the  plaintiff's  claim.  Fera  v.  Wickham  (135  N.  Y. 
223)  is  a  conclusive  authority  to  that  effect,  and  so  the  respond- 
ent's counsel  concedes.  The  defendant's  claim  to  a  set-off, 
however,  is  not  based  upon  the  rule  in  equity  which  prevails 
with  us,  but  on  the  provisions  of  the  Bankrupt  Law.  Section 
68  of  that  law  provides  that  "  In  all  cases  of  mutual  debts  or 
mutual  credits  between  the  estate  of  the  bankrupt  and  a  cred- 
itor the  account  shall  be  stated  and  one  debt  shall  be  set  off 
against  the  other,  and  the  balance  only  shall  be  allowed  or 
paid."  Section  63  provides :  "  Debts  of  the  bankrupt  may  be 
proved  and  allowed  against  his  estate  which  are  (1)  a  fixed 
liability  as  evidenced  by  a  judgment  or  an  instrument  in 
writing,  absolutely  owing  at  the  tiine  of  the  filing  of  the  peti- 
tion against  him,  whether  then  payable  or  not,  *  *  * 
with  a  rebate  of  interest  upon  suoli  as  were  not  then  payable 
and  did  not  bear  interest." 

The  argument  is  that  as  unmatured  claims  against  the  bank- 
rupt are  provable  against  his  estate,  they  necessarily  are  the 
subject  of  set-off  under  the  provisions  of  section  68.  We 
think  that  this  position  is  well  taken,  but  we  shall  refrain  from 
entering  into  any  discussion  of  .the  question,  as  the  proposition 
seemed  to  be  settled  by  decisions  of  the  Federal  courts.  The 
uniform  current  of  authority  in  the  District  and  Circuit  Courts 
of  the  United  States  is  to  that  effect  and  the  law  is  so  stated 
in  the  text  books  on  bankruptcy.  {Re  City  Bank  of Savings, 
Fed.  Cas.  No.  2,742 ;  Ejo  parte  Howard  Nat.  Bank,  Fed. 
Cas.  6,764 ;  Re  Kalter,  2  N.  B.  N.  E.  264 ;  Re  Little,  6  Am. 
B.  E.  681 ;  In  re  Meyer  &  Dickinson,  5  Am.  B.  E.  595 ;  Union 
Nat.  Bank  v.  McKay,  2  N.  B.  N.  E.  913 ;  Re  Phillip  Sem- 
mer  Glass  Co.,  11  Am.  B.  E.  665;  Collier  on  Bankruptcy 
[4th  ed.],  p.  498 ;  Brandenburg  on  Bankruptcy,  §  1131.) 

Moreover  the  very  point  seems  to  have  been  decided  by  the 
Supreme  Court  of  the  United  States  in  Scammon  v.  Kimball 
(92  U.  S.  362),  which  arose  under  the  Bankrupt  Law  of  1867, 
the  provisions  of  which,  so  far  as  they  deal  with  the  questions 
involved  in  this  case,  are  substantially  the  same  as  the  present 
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law.  (JV.  T.  Counti/  Nat  Bank  v.  Massey,  192  U.  S.  138.) 
That  was  an  action  against  the  assignee  in  bankruptcy  of  a 
fire  insurance  company.  The  complainant  was  allowed  to  set 
off  the  sums  owing  him  on  certain  policies  as  against  a  claim 
of  the  assignee  for  money  on  deposit  with  the  complainant  as 
a  banker.  The  report  of  the  case  does  not  show  when  the 
claim  on  the  insurance  policies  matured,  bnt  that  fact  appears 
from  the  opinions  in  two  subsequent  cases  decided  by  the 
same  court  {Carr  v.  Hamilton,  129  U.  S.  252 ;  Scott  v.  Arm- 
strong',  146  id.  499),  in  which  it  is  stated  that  the  claim  for 
fire  losses  in  the  Scammon  case  did  not  mature  until  after  the 
insolvency  of  the  insurance  company. 

It  may  be  further  stated  that  the  law  of  equitable  set-off 
in  the  Supreme  Court  of  the  United  States  seems  to  be  differ- 
ent from  that  which  prevails  with  us.  In  Schuler  v.  Israel 
(120  U.  S.  506),  which  arose  out  of  the  attachment  of  a  deposit 
in  a  bank,  it  was  held  that  the  bank  could,  as  against  the 
attaching  creditor,  set  off  all  notes  of  the  debtor  in  the  attach- 
ment suit  held  by  it,  whether  matured  or  not  matured  at  the 
time  of  the  attachment.  Judge  Miller  there  said  :  "  While 
it  may  be  true  that  in  a  suit  brought  by  Israel  against  the 
bank  it  could,  in  an  ordinary  action  at  law,  only  make  plea  of 
set-off  of  so  much  of  Israel's  debt  to  the  bank  as  was  then  due, 
it  could,  by  filing  a  bill  in  chancery  in  such  case,  alleging 
Israel's  insolvency,  and  that,  if  it  was  compelled  to  pay  its 
own  debt  to  Israel,  the  debt  which  Israel  owed  it,  but  which 
was  not  due,  would  be  lost,  be  relieved  by  a  proper  decree  in 
equity."  So  also  in  Carr  v.  Hamilton  (supra),  which  was  an 
action  brought  by  the  receiver  of  an  insolvent  life  insurance 
company  to  foreclose  a  mortgage  given  to  it  by  the  holder  of 
an  endowment  policy,  the  policyholder  was  allowed  to  set  off 
as  against  the  mortgage  the  present  value  of  the  policy  which 
^ would  not  mature  for  some  years.  As  the  Bankrupt  Law 
operates  through  the  whole  country,  the  construction  to  be 
given  to  it  must  necessarily  be  uniform  throughout  all  the 
states,  not  varying  with  the  local  law.  Therefore,  in  con- 
struing it  we  should  be  governed  by  the  law  of  set-off  as  it 
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prevails  in  the  Federal  courts  and  not  in  our  owii^  In  the 
light  of  the  decisions  quoted,  as  well  as  under  the  terms  of 
the  Bankrupt  Law,  we  conclude  that  the  defendant  had  the 
right  to  set  off  the  notes  which  it  held  against  the  bankrupt, 
even  though  these  notes  had  not  matured  at  the  time  of  the 
insolvency. 

The  counsel  for  the  appellant  objects  to  the  validity  of  the 
set-off  on  the  further  ground  that  the  defendant  acquired  the 
notes  in  controversy  after  the  proceedings  in  insolvency.  It 
is,  doubtless,  as  claimed,  the  law  that  after  insolvency  a  debtor 
to  the  insolvent  cannot  acquire  his  obligation  for  the  purpose 
of  using  it  as  a  set-off  or  counterclaim.  It  was  stated  on  the 
argument  of  this  appeal  that  the  notes  were  acquired  in  the 
6arae  transaction  by  which  the  defendant  assumed  the  liability 
on  which  it  is  now  sued  ;  that  is  to  say,  when  it  took  over 
the  assets  of  the  National  Broadway  Bank,  in  considera- 
tion thereof  it  assumed  this  obligation.  This  fact  was  not 
challenged  on  the  argument,  although  it  does  not  seem  to  be 
distinctly  stated  in  the  answer.  Nevertheless,  it  does  appear 
by  the  allegations  of  the  complaint  and  answer  that  the 
defendant  acquired  the  notes  in  April,  1903,  while  it  assumed 
the  obligation  on  which  it  is  sued  in  May  of  that  year.  As 
on  the  face  of  the  pleadings  the  notes  were  acquired  before 
any  obligation  was  entered  into  by  the  defendant  to  pay  the 
plaintiff's  claim,  it  is  difficult  to  see  how  they  could  have  been 
procured  with  any  intention  to  defeat  that  claim.  Doubtless, 
the  fact  is  as  was  stated  by  the  counsel,  and  we  have,  there- 
fore, treated  the  defendant  as  being  in  the  same  position  and 
entitled  to  the  same  rights  as  those  occupied  and  possessed  by 
the  Broadway  bank  previous  to  the  assignment. 

Of  course,  the  defendant  is  not  entitled  to  any  affirmative 
judgment  against  the  assignee  for  the  excess  in  the  amount  of 
the  notes  over  the  amount  of  the  deposit.  It  is  entitled  to 
use  those  notes  solely  as  a  set-off.  The  judgment  of  the 
Appellate  Division  simply  overrules  the  demurrer  without 
stating  the  extent  of  the  relief  to  be  awarded  the  defendant. 
The  opinion,  however,  shows  that  the  court  intended  to  allow 
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the  defendant's  counterclaim  only  to  the  extent  necessary  to 
extinguish  the  plaintiff's  claim. 

The  order  and  interlocutory  judgment  appealed  from 
should  be  affirmed,  with  costs,  and  the  questions  certified 
answered  in  the  affirmative. 

Gray,  O'Brien,  Bartlbtt,  Haight,  Vann  and  Werner, 
JJ.,  concur. 

Order  affirmed. 


In  the  Matter  of  the  Accounting  of  Amelia  Gall,  as 
Administratrix  of  the  Estate  of  Joseph  Gall,  Deceased, 
Appellant. 

American  Surety  Company,  Appellant ;  Charles  F.  Gall, 

Respondent.  „ 

1.  Statute  op  Limitations  —  Proceeding  by  a  Creditor  for  Mod- 
ification of  Surrogate's  Decree  Settling  Estate.  A  proceeding  by 
a  creditor  of  a  decedent  to  procure  a  modification  of  a  decree  finally 
settling  the  accounts  of  the  administratrix  and  distributing  the  estate, 
by  directing  the  payment  of  his  claim,  brought  eight  years  and  one  month 
after  the  granting  of  letters,  is  not  barred  by  the  Statute  of  Limitations 
where  it  appears  that  the  administratrix  was  served  with  notice  of  the  claim 
within  six  months  after  the  granting  of  letters,  did  not  reject  it,  and  no 
proceedings  were  taken  to  have  the  claim  passed  upon  under  section  1822 
of  the  Code  of  Civil  Procedure,  but  an  accounting  and  distribution  of  the 
estate  were  had,  in  which  she  not  only  made  no  mention  of  the  claim,  but 
alleged  upon  oath  that  her  daughter,  an  infant,  was  the  only  creditor;  and 
the  claimant  was  not  cited  to  appear  and  had  no  notice  o'  that  proceed- 
ing; and,  acting  upon  the  assumption  that  no  final  decree  settling  her 
accounts  would  be  made  without  notice  to  him,  he  began  an  action  at 
law  against  her  for  the  payment  of  his  claim,  which  she  contested  for 
over  five  years,  and  which  finally  resulted  in  a  judgment  in  his  favor  and 
in  the  meantime  she  devastated  the  estate.  Under  such  circumstances 
the  former  sections  of  the  Code  of  Civil  Procedure,  now  sections  2514, 
2722,  2726,  and  2745,  relied  upon  as  having  furnished  the  creditor  an 
ample  remedy,  have  no  application  and  cannot  be  used  by  the  adminis- 
tratrix as  a  shield  against  her  own  fraud;  a  decree,  therefore,  modifying 
the  decree  of  distribution  and  making  her  personally  liable  for  the  amount 
of  the  claim,  is  properly  directed. 

2.  Parties.  Although  the  proceeding  is  of  an  equitable  nature  and 
restitution  by  the  infant  of  the  amount  paid  to  her  could  not  be  decreed 
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by  the  surrogate,  nevertheless  her  rights  will  be  affected  by  the  final 
decree,  and  under  the  special  facts  of  this  case,  she  should  be  made  a  party 
to  the  proceeding. 
Matter  ofGaU,  102  App.  Div.  624,  modified. 

(Argued  May  81,  1905;  decided  June  18,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  3,  1905,  which  affirmed  a  decree  of  the  Kings  County . 
Surrogate's  Court  settling  the  accounts  of  the  administratrix 
herein  and  directing  distribution  of  the  estate. 

This  proceeding  was  instituted  by  the  respondent,  Charles 
F.  Gall,  in  September,  1 898,  for  the  purpose  of  procuring  a 
decree  modifying  a  decree  entered  on  April  7th,  1892,  finally 
settling  the  accounts  of  Amelia  Gall,  as  administratrix  of 
Joseph  Gall,  distributing  the  estate  and  directing  the  pay- 
ment of  a  claim  made  by  him  which  would  absorb  substantially 
the  entire  estate. 

The  respondent's  claim  arose  out  of  the  following  facts: 
In  the  year  1882,  the  respondent,  a  nephew  of  the  decedent, 
residing  in  California,  then  named  Charles  Funkenstein,  gave 
up  a  profitable  business  and  came  to  New  York  to  live  with 
the  decedent  at  the  latter's  request,  upon  his  agreement  to 
leave  his  nephew  the  whole  of  his  estate.  The  respondent 
changed  his  name  to  Charles  F.  Gall,  lived  with  the  decedent 
and  took  charge  of  his  business.  The  decedent  was  at  that  time 
a  man  about  eighty  years  of  age.  In  April,  1883,  he  made 
a  will  in  which,  after  making  bequests  of  $1,000  to  each  of 
certain  collateral  relatives,  he  left  the  residue  of  his  estate  to 
the  respondent.  In  1884  he  made  a  codicil  to  his  will,  in 
which  he  left  to  Amelia  Stieb  (now  Amelia  Gall,  the  adminis- 
tratrix, appellant),  ''  a  former  servant  of  my  wife,"  $1,000,  and 
to  Betsy  Gall,  the  offspring  of  testator  and  Amelia  Stieb  or 
Gall,  $5,000.  He  died  May  22nd,  1886,  at  the  age  of  eighty- 
two  years.  The  will  and  codicil  were  offered  for  probate,  and 
on  January  9th  1890,  probate  was  refused  on  the  ground  that 
the  decedent  had  been  married  to  Amelia  Gall  subsequent  to 
the  execution  of  the  will  and  codicil,  and  that  issue  had  been 
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bom  to  him  and  his  wife  of  such  marriage,  such  issue  being  a 
posthumous  child  named  Caroline  Gall. 

Thereupon,  and  in  April,  1890,  the  respondent  commenced 
a  suit  in  equity  for  the  purpose  of  compelling  specific  per- 
formance of  the  agreement  between  him  and  the  decedent, 
and  to  declare  the  codicil  void  as  in  violation  of  the  agree- 
ment. In  that  action  the  trial  court  found  all  the  facts  in 
favor  of  the  respondent  substantially  as  above  set  forth,  but 
dismissed  the  complaint  on  the  ground  that  specific  perform- 
ance could  not  be  enforced.  A  decree  to  that  effect  was 
entered  May  11th,  1891. 

Prior  to  the  entry  of  that  decree,  and  on  July  29th,  1890, 
letters  of  administration  had  been  issued  to  decedent's  wife, 
Amelia  Gall.  Shortly  thereafter  the  respondent  presented  to 
the  administratrix  a  claim  against  the  estate  of  his  uncle  for 
work,  labor  and  services.  The  administratrix  petitioned  the 
Surrogate's  Court  of  Kings  county  for  a  judicial  accounting 
of  the  estate,  and  on  April  7th,  1892,  procured  a  decree  finally 
settling  her  accounts  and  distributing  the  estate  between  her- 
self and  the  infant  daughter,  Caroline  Gall.  The  respondent 
was  not  cited  to  attend  the  accounting  proceeding,  and  never 
had  any  notice  of  the  settlement  and  distribution  of  the 
estate. 

Thereafter,  and  on  July  18th,  1893,  the  respondent  com- 
menced an  action  at  law  against  the  administratrix  upon  his 
claim  against  the  estate.  She  contested  this  action,  and  it 
finally  resulted  in  a  verdict  in  favor  of  the  respondent  for  the 
sum  of  $21,960.60,  upon  which  judgment  was  entered  Novem- 
ber 22nd,  1897,  nunc  pro  tunc,  as  of  October  16th,  1897. 
{Gall  v.  Gall,  17  App.  Div.  312;  Gall  v.  Gall,  27  App.  Div. 
173.) 

After  the  recovery  of  that  judgment  and  its  affirmance  by 
the  Appellate  Division,  the  respondent  commenced  this  pro- 
ceeding on  September  3rd,  1898,  to  modify  the  decree  of 
April  7th,  1892,  settling  the  accounts  of  the  administratrix,  so 
as  to  direct  the  payment  of  his  judgment.  The  administra- 
trix- and  the  American  Surety  Company,  the  surety  on  her 
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bond,  were  made  parties  to  that  proceeding,  but  the  infant 
Caroline  Gall  was  not  made  a  party.  At  the  time  it  was  com- 
menced, eight  years  and  one  month  had  elapsed  since  the 
granting  of  letters  to  the  administratrix. 

On  January  9th,  1899,  the  surrogate  denied  the  respond- 
ent's application  for  the  relief  sought  in  tlifet  proceeding, 
upon  the  ground  that  his  claim  was  barred  by  the  Statute  of 
Limitations,  but,  on  appeal,  that  decree  was  reversed  by  an 
order  entered  July  1st,  1899.  (40  App.  Div.  114 ;  42  id. 
255.) 

Finally,  on  July  26th,  1899,  the  surrogate  made  an  order 
opening  the  decree  of  April  7th,  1892,  which  settled  the 
accounts  of  the  administratrix,  directed  distribution,  and  gave 
the  respondent  leave  to  file  objections  to  the  original  account 
as  ordered  by  the  decision  of  the  Appellate  Division. 

Upon  application  of  the  surety  company,  that  order  of  the 
surrogate  was  resettled  so  as  to  provide  that  the  surety  com- 
pany should  bring  in  the  infant,  Caroline  Gall,  as  a  party, 
although  the  surety  company  claimed  that  it  was  the  duty  of 
the  respondent  to  bring  in  the  infant.  The  surety  company 
appealed  from  the  order  as  resettled,  and  it  was  affirmed  by 
an  order  entered  February  2nd,  1900.    (47  App.  Div.  490.) 

The  respondent  also  appealed  from  the  order  as  resettled 
and  from  each  and  every  part  thereof  in  so  far  as  it  permitted 
the  surety  company  to  bring  in  the  infant.  By  an  order  dated 
March  13th,  1900,  the  Appellate  Division  reversed  so  much 
of  the  order  as  permitted  the  surety  company  to  bring  in  the 
infant.     (49  App.  Div.  636.) 

Before  the  entry  of  this  last  order  of  the  Appellate  Divi- 
sion, the  surrogate,  by  an  order  dated  February  15th,  1900, 
extended  the  time  of  the  surety  company  to  bring  in  the 
infant,  and  meanwhile  stayed  proceedings.  This  last  order 
of  the  surrogate,  so  far  as  it  extended  the  time  and  stayed 
proceedings,  was  also  reversed  by  the  Appellate  Division 
upon  the  respondent's  appeal.     (49  App.  Div.  636.) 

The  surrogate's  order  of  February  15th,  1900,  also  appointed 
a  referee  to  try,  hear  and  determine  the  issues  raised  by  the 
18 
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objections  of  the  respondent  to  the  final  decree.  The  first 
report  of  the  referee,  dated  July  10th,  1901,  finding  in  favor 
of  the  respondent,  was  not  adopted  by  the  surrogate,  as  the 
order  appointing  the  referee  had  too  narrowly  circumscribed 
his  authority,  and  the  matter  was  sent  back  to  the  referee. 
Thereupon  the  referee  submitted  a  second  report  in  which  he 
found,  among  other  things,  that  the  administratrix,  with  full 
knowledge  of  the  claim  of  the  respondent,  had  wrongfully 
and  improperly  disposed  of  all  of  the  assets  of  the  estate  of 
the  decedent  in  her  hands;  that  she  had  converted  the  same 
to  her  own  use  and  wholly  wasted  the  estate.  He  charged  the 
administratrix  with  the  sum  of  $13,061.58,  assets  of  the  estate 
received  by  her,  and  with  interest  thereon  at  the  legal  rate 
from  April  7th,  1892,  and  directed  that  after  paying  the 
expenses  of  the  accounting  she  pay  to  the  respondent  the  sum 
of  $21,961.60.  This  report  was  confirmed  by  the  surrogate 
and  a  decree  was  entered  in  accordance  therewith.  Upon 
appeal  the  Appellate  Division  affirmed  this  final  decree  of  the 
surrogate. 

From  the  affirmance  by  the  Appellate  Division  the  adminis- 
tratrix and  the  surety  company  appealed  to  this  court,  and 
in  theit  notices  of  appeal  signified  their  intention  to  bring  up 
for  review  the  orders  of  the  Appellate  Division  above  recited, 
which  opened  up  the  original  decree  and  also  the  orders 
relating  to  the  right  of  the  infant,  Caroline  Gall,  to  be  made  a 
party  to  this  proceeding. 

Charles  K  Brown  and  George  W.  McKenzie  for  appel- 
lants. The  order  of  the  Appellate  Division  reversing  the 
order  of  the  surrogate  denying  the  application  of  the  respond- 
ent is  erroneous,  as  the  six  years'  Statute  of  Limitations  was  a 
bar  to  the  application.  (Code  Civ.  Fro.  §  2726 ;  McCartee  v. 
Camel,  1  Barb.  Ch.  466 ;  Clark  v.  Ford,  1  Abb.  Ct.  App. 
Dec.  360;  Matter  of  Rogers,  153  N.  Y.  316;  Matter  of 
Meyer,  98  App.  Div.  7;  Matter  of  Camp,  126  N.  Y.  377; 
Kenny  v.  Jackson,  1  Hagg.  105  ;  Smith  v.  Price,  1  Lee,  569; 
Philipson  v.  Harvey,  2  Lee,  344 ;  Gale  v.  LuttreU,  2  Add. 
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234 ;  Wainford  v.  Barker,  1  Ld.  Raym.  232.)  The  decree 
of  April  7,  1902,  was  never  set  aside,  as  the  infant,  Caro- 
line Gall,  the  next  of  kin,  who  was  a  necessary  party  to  the 
proceeding  brought  by  Charles  F.  Gall,  was  not  made  a 
party  and  did  not  voluntarily  appear  therein.  {Matter  of 
Kittan,  66  App.  Div.  312 ;  Johnson  v.  Farrell,  10  Abb.  Pr. 
384;  Webb  v.  Bulger,  4  Hill,  588;  Cox  v.  Clarke,  45  Misc. 
Rep.  102 ;  Delano  v.  Rice,  26  Misc.  Rep.  502 ;  Burnett  v. 
Burnett,  86  App.  Div.  386;  Doyle  v.  Fritz,  86  App.  Div 
515  ;  Matter  of  Hood,  90  N.  Y.  513 ;  Matter  of  Underhill, 
117  N.  Y.  474.)  The  infant,  Caroline  Gall,  not  having  been 
cited  or  brought  in  as  a  party  to  the  proceeding,  the  surrogate 
was  prohibited  from  entering  a  decree  granting  distribution 
to  Charles  F.  Gall.  (Code  Civ.  Pro.  §  2727 ;  Harris  v.  Fly, 
25  N.  Y.  141 ;  McMahon  v.  Smith,  20  Misc.  Rep.  306 ;  Mat- 
ter  of  Bainworth,  37  Misc.  Rep.  661.) 

Ira  Leo  Bamberger  and  Fernando  Solinger  for  respondent. 
The  Statute  of  Limitations  is  not  applicable  to  the  facts  of  the 
case  at  bar.  {Matter  of  Henderson,  157  N.  Y.  426  ;  Matter 
of  Whitehead,  38  App.  Div.  319 ;  Matter  of  Merritt,  35  App. 
Div.  337 ;  Matter  of  O'Brien,  33  Misc.  Rep.  17  ;  Matter  of 
Stevenson,  77  Hun,  207;  Matter  of  Whitbeck,  23  Misc.  Rep. 
494 ;  Matter  of  Huntington,  39  Misc.  Rep.  474 ;  Matter  of 
Meyer,  98  App.  Div.  7.)  The  infant,  Caroline  Gall,  was  not 
a  necessary  party  to  the  respondent's  application  to  modify 
the  decree  of  April  7,  1902.  {Matter  of  Gall,  47  App.  Div. 
493 ;  Adair  v.  Brimmer,  74  N.  Y.  558 ;  Butherford  v. 
Myers,  50  App.  Div.  298  ;  Johnson  v.  Weir,  34  Misc.  Rep. 
683  ;  Matter  of  Underhill,  117  N.  Y.  471 ;  Matter  of  KiUan, 
172  N.  Y.  547;  Matter  of  Hodgman,  140  K  Y.  421 ;  MaU 
ter  of  Lang,  144  N.  Y.  275.) 

Werner,  J.  For  twenty  years  this  estate  has  been  in  liti- 
gation. It  has  been  before  this  court  on  three  previous 
appeais.  {Gall  v.  Gall,  114  N.  Y.  114 ;  138  id.  675 ;  160  id. 
t.)    The  result  of  it  all  has  been  an  adjudication  finally 
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determining  the  validity  of  the  respondent's  claim  to  substan- 
tially the  whole  estate.  With  this  adjudication,  which  seems 
eminently  just  on  the  merits,  we  are  not  disposed  to  interfere, 
unless  some  insurmountable  rule  of  law  compels  us  to  do  so. 

Upon  this  appeal  two  questions  are  presented  for  determina- 
tion :  (1)  Is  this  proceeding  barred  by  the  Statute  of  Limita- 
tions ?  And  (2)  should  the  infant,  Caroline  Gall,  have  been 
made  a  party  to  it  ? 

1.  The  appellants'  reliance  upon  the  Statute  of  Limitations 
is  based  on  the  fact  that  eight  years  and  about  one  month 
elapsed  between  the  date  of  the  granting" of  letters  to  the 
administratrix,  July  29th,  1890,  and  the  date  of  the  com 
menceraent  of  this  proceeding,  September  3rd,  1898.  Her 
counsel  invokes  the  rule  laid  down  in  Matter  of  Rogers  (153 
N.  Y.  316,  320)  where  this  court  said :  "  It  is  well  settled 
that  as  to  legacies  not  charged  upon  land,  distributive  shares 
of  an  estate  and  debts  owing  by  decedent,  the  statutes  of  this 
state  give  a  concurrent  remedy  to  legatees,  creditors  and  next 
of  kin,  iu  courts  of  law  and  equity  and  in  the  Surrogate's 
Court,  and  that  as  the  Statute  of  Limitations  is  a  bar  at  law 
it  is  also  a  bar  in  the  Surrogate's  Court  or  in  a  court  of  equity." 
There  is  no  question  as  to  that  rule,  but  we  think  it  does  not 
apply  to  6uch  facts  as  are  disclosed  in  the  case  at  bar.  It  will 
be  observed  that  in  December  following  the  issuance  of  let- 
ters to  the  administratrix  she  was  served  with  notice  of  the 
respondent's  claim.  It  was  not  rejected,  nor  were  any  pro- 
ceedings taken  to  have  the  claim  passed  upon  under  the  pro- 
visions of  section  1822  of  the  Code  of  Civil  Procedure,  but 
an  accounting  and  distribution  of  the  estate  were  had,  just  as 
though  the  respondent  had  not  been  in  existence.  In  that 
accounting  proceeding  the  administratrix  not  only  made  no 
mention  of  the  respondent's  claim,  but  alleged  upon  oath  that 
her  daughter  Caroline  was  "  the  only  creditor  or  person  claim- 
ing to  be  a  creditor  of  the  decedent."  The  respondent  was 
not  cited  to  appear  and  had  no  notice  of  that  proceeding. 
The  decree  entered  therein,  authorizing  the  distribution  of 
the  estate,  was,  therefore,  void  as  to  the  respondent.     {Matter 
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ofjttllan,  172  N.  Y.  547.)  But  this  was  not  all.  A  serious 
wrong  had  been  done  to  the  respondent.  His  claim  had  not 
only  been  ignored,  but  the  estate  had  been  distributed  and,  as 
subsequent  events  proved,  had  been  devastated.  All  this  was 
accomplished  through  the  falsehood  and  fraud  of  the  adminis- 
tratrix. Thus  it  is  obvious  that  the  question  is  not  simply 
whether  the  Statnte  of  Limitations  applies  to  such  a  proceed- 
ing, but  whether  an  administratrix  can  use  it  as  a  shield  against 
her  own  fraud. 

When  the  respondent  had  duly  presented  his  claim  to  the 
administratrix,  he  was  justified  in  assuming  that  no  final 
decree  settling  the  latter's  accounts  and  distributing  the  estate 
would  be  made  without  notice  to  him.  Acting  upon  that 
assumption  he  began  an  action  at  law  in  1893  against  the 
administratrix  for  the  payment  of  his  claim.  The  administra 
trix  contested  that  action  at  every  step,  two  appeals  being 
taken  to  the  Appellate  Division  and  one  to  this  court.  After 
the  judgment  therein  in  favor  of  the  respondent  had  been 
affirmed  by  the  Appellate  Division  on  the  second  appeal,  and 
pending  the  appeal  to  this  court,  in  September,  1898,  the 
respondent  commenced  this  proceeding  to  modify  the  decree 
settling  the  account  and  distributing  the  estate. 

The  numbers  of  the  sections  of  the  Code  of  Civil  Proced- 
ure which  apply  to  this  proceeding  have  been  changed  since 
the  issuance  of  letters  to  the  administratrix,  but  their  sub- 
stance remains  unaltered  and  we  will  refer  to  them  by  their 
present  numbers.  Sections  2726  and  2727,  so  far  as  material, 
provide  that  a  creditor  of  a  deceased  person,  after  the  expira- 
tion of  one  year  from  the  issuance  of  letters,  may  apply  to 
the  surrogate  for  a  judicial  settlement  of  the  representative's 
account.  The  representative  also  had  the  right  to  so  apply. 
Section  2722  provides  that  after  six  months  have  expired  since 
the  issuance  of  letters  a  creditor  may  petition  the  surrogate 
for  a  decree  directing  the  payment  of  his  claim.  Section 
2514  defines  the  meaning  of  terms  used  in  these  sections  and 
provides :  "  The  word  i  debts '  includes  every  claim  and 
demand,  upon  which  a  judgment  for  a  sum  of  money,  or  direct- 
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ing  the  payment  of  money,  could  be  recovered  in  an  action  ; 
and  the  word  *  creditor '  includes  every  person  having  such  a 
claim  or  demand.     *    *     * " 

The  appellant  contends  that  these  sections  of  the  Code 
afforded  the  respondent  an  ample  remedy  at  any  and  all  times 
for  six  years  after  eighteen  months  had  expired  6ince  the  issu- 
ance of  letters  to  the  administratrix ;  that  the  remedy  thus 
provided  was  concurrent  with  the  remedy  at  law,  and  that  the 
statute  which  would  bar  one  would  bar  the  other.  "We  do  not 
propose  to  discuss  that  question  in  its  general  aspects,  but 
simply  as  applied  to  the  facts  of  this  case.  Here  the  admin- 
istratrix has  obtained  a  judicial  settlement  of  her  accounts  and 
has  distributed  the  estate  without  citing  a  creditor  whose 
claim  has  been  duly  presented.  As  to  that  creditor  the  pro- 
ceeding was  a  nullity.  It  is  idle  to  talk  about  his  having  had 
an  effective  remedy  in  the  Surrogate's  Court.  While  he  was 
trying  to  establish  his  claim  in  a  court  of  competent  jurisdic- 
tion where  the  administratrix  was  contesting  him  at  every 
step,  the  administratrix  was  engaged  in  despoiling  the  estate 
of  which  she  had  obtained  possession  under  the  false  repre- 
sentation to  the  surrogate  that  there  were  no  creditors.  The 
court  in  which  the  respondent  prosecuted  his  claim  was  the 
very  tribunal  to  which  he  would  have  been  relegated  by  the 
surrogate  if  the  latter  had  been  ousted  of  jurisdiction  by 
the  opposition  of  the  administratrix  to  the  claim.  Section 
2722  expressly  provides  that  where  a  representative  of  an 
estate  puts  in  an  answer  questioning  a  claim  the  surrogate 
must  dismiss  the  proceeding.  Practically  the  same  result 
would  have  followed  if  the  respondent  had  proceeded  under  sec- 
tions 2726  and  2727  for  a  general  accounting.  In  such  a  pro- 
ceeding the  surrogate  has  jurisdiction  to  pass  only  upon  claims 
that  have  been  admitted  or  established  upon  the  accounting 
or  other  proceeding  in  the  Surrogate's  Court  or  other  court  of 
competent  jurisdiction,  and  where  there  is  a  dispute  the  cred- 
itor is  driven  to  the  common-law  courts  to  have  his  claim 
established.  (Code  Civ.  Pro.  §  2743  ;  Glacixia  v.  Fogel,  88 
N.  Y.  434 ;  Riggs  v.  Cragg,  89  id.  479 ;  Lambert  v.  Craft, 
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98  id.  342,  347 ;  Jessup's  Snr.  Pr.  p.  1310.)  Thus  it  will 
readily  be  seen  that  if  the  appellant's  contention  is  sound,  the 
representative  of  an  estate  needs  only  to  contest  a  claim  long 
enough  to  be  sure  of  defeating  it  by  pleading  the  Statute  of 
Limitations  as  to  the  remedies  given  to  the  creditor  by  the 
Code,  but  which  he  had  neither  occasion  nor  authority  to 
invoke  until  his  contested  claim  has  been  legally  established. 

Sec.  2745  provides  that  "where  an  action  is  pending 
between  the  executor  or  administrator,  and  a  person  claiming 
to  be  a  creditor  of  the  decedent ;  the  decree  must  direct  that 
a  sum,  sufficient  to  satisfy  the  claim,  or  the  proportion  to 
which  it  is  entitled,  *  *  *  be  retained  in  the  hands 
of  the  accounting  party."  That  section  clearly  has  no  appli- 
cation here,  because  it  plainly  refers  only  to  a  case  in  which 
no  distribution  has  been  made  before  the  pendency  of  an 
action  to  enforce  a  claim  is  brought  to  the  notice  of  the  surro- 
gate. It  follows  from  this,  we  think,  that  the  administratrix 
by  her  conduct  in  distributing  the  estate  without  citing  the 
respondent  in  her  accounting  proceedings,  made  herself  per- 
sonally responsible  for  the  amount  of  his  claim,  and  that  she 
cannot  now  be  heard  to  say  that  the  Statute  of  Limitations 
protects  her  from  the  consequences  of  her  own  wrong. 

(2)  The  learned  Appellate  Division  appears  to  have  held 
that  the  infant,  Caroline  Gall,  was  not  a  necessary  or  proper 
party  to  this  proceeding,  on  the  ground  that  this  was  a  contest 
simply  between  the  respondent  and  the  administratrix,  in 
which  the  latter  was  sought  to  be  made  personally  liable  for 
the  amount  of  the  respondent's  claim,  because  of  her  wrong 
in  procuring  a  decree  of  distribution  without  citing  him.  We 
take  a  different  view.  This  proceeding  is  of  an  equitable 
nature,  and  while  the  surrogate  would  have  no  right  to  decree 
restitution  by  the  infant,  of  the  portion  of  the  estate  paid  to 
her  {Matter  of  Underhill^  117  N.  Y.  471;  Matter  of  Lang, 
144  id.  275),  still  as  one  of  the  next  of  kin  she  was  interested 
in  the  final  distribution  of  the  estate,  and  her  rights  would 
necessarily  be  affected  by  the  final  decree  herein.  In  passing 
upon  a  somewhat  similar  question  in  Biggs  v.  Cragg  (89 
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N.  Y.  479, 486)  this  court  said  :  "  It  is  a  general  rule  of  courts 
of  equity  that  all  persons  materially  interested  in  the  object 
of  the  suit  must  be  joined,  so  that  there  may  be  a  complete 
and  final  determination  of  the  controversy.  There  are  excep- 
tions to  the  rule,  where  its  enforcement  would  cause  great 
practical  inconvenience,  or  where  the  interests  of  persons 
not  parties  are  deemed  to  be  protected  by  representation.  Of 
the  latter  class  is  the  case  of  a  bill  filed  by  a  single  creditor 
or  legatee,  against  an  executor  or  administrator  for  the  satis- 
faction of  his  single  debt  or  legacy,  without  joining  the  other 
creditors  or  legatees,  or  next  of  kin,  although  the  allowance 
of  the  particular  debt  or  legacy  may  diminish  the  fund  in 
which  they  are  interested.  But  if  special  facts  exist,  which 
render  the  actual  joinder  of  all  the  persons  interested  proper, 
as  where  there  is  a  deficiency  of  assets,  the  bill  mnst  make  all 
the  persons  so  interested  parties  either  as  plaintiffs  or  defend- 
ants, or  where  their  rights  are  identical  or  not  inconsistent,  it 
must  be  filed  in  behalf  of  the  plaintiff  and  all  others  in  the 
same  relative  situation.  And  in  actions  against  trnstees  in 
respect  to  the  trust  property  or  for  an  accounting,  and  the 
administration  of  the  trust  estate,  all  the  cestuis  que  trust  or 
beneficiaries  are  necessary  parties."  (See,  also,  Matter  of  St. 
John,  104  App.  Div.  460.) 

We  think  the  special  facts  of  this  case  render  it  proper,  if 
not  necessary,  that  the  infant,  Caroline  F.  Gall,  should  be  made 
a  party  to  the  proceeding.  The  respondent  had  the  right  to 
proceed  against  the  administratrix  alone,  but  the  American 
Surety  Company,  who  had  been  made  a  party  and  was  the 
snrety  upon  her  bond,  had  the  right  to  ask  that  the  infant,  who 
would  be  vitally  interested  iu  the  question  of  ultimate  restitu- 
tion and  distribution,  as  well  as  in  the  alleged  devastation  of 
the  estate,  should  be  brought  in  so  that  the  surrogate,  to  the 
extent  of  his  jurisdiction,  could  pass  upon  and  protect  her 
rights.  That  is  the  practice  which  seems  to  have  been  pro- 
vided in  section  2727  for  cases  where  there  is  a  surplus  of  an 
estate  distributable  to  creditors  or  to  persons  interested.  In 
such  cases  the  surrogate  may  at  any  time  issue  a  supplemental 
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citation  to  the  same  classes  of  persons  who  are  required  to 
be  cited  in  proceedings  for  a  final  accounting  under  section 
2728. 

There  are  objections  by  the  appellants  to  the  report  of  the 
referee,  but  they  present  questions  of  fact  which  we  have  no 
jurisdiction  to  review. 

Since  all  the  questions  relating  to  the  liability  of  the  admin- 
istratrix have  been  correctly  disposed  of,  and  the  only  remain- 
ing issues  are  such  as  may  possibly  arise  when  the  infant  is 
made  a  party,  the  order  of  the  Appellate  Division  should  not 
be  reversed,  but  should  be  modified  by  directing  that  the 
proceeding  be  remitted  to  the  Surrogate's  Court,  and  when  60 
remitted  that  the  American  Surety  Company  be  permitted  to 
make  the  infant  a  party,  upon  such  conditions  as  to  time  as 
the  Surrogate's  Court  may  deem  just;  the  proceeding  should 
then  be  continued  in  so  far,  and  so  far  only,  as  said  court 
may  deem  it  necessary  for  the  proper  protection  of  the  infant's 
rights  and  interests. 

As  so  modified  the  order  of  the  Appellate  Division  should 
be  affirmed,  without  costs  to  either  party  on  this  appeal. 

Gray,  O'Brien,  Bartlett,  Haight  and  Vann,  J  J.,  con- 
cur ;  Cullen,  Ch.  J.,  not  sitting. 

Ordered  accordingly. 
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Relative  to  Acquiring  Title  to  Certain  Lands  on  the  North 
River  Between  Bloomfield  and  Little  West  Twelfth  Streets 
and  Between  Tenth  and  Thirteenth  Avenues  in  the  City  of 
New  York. 

J.  Odoen  Armour  et  al.,  Appellants ;  John  Glass,  Respondent. 

Appeal— New  York  (City  op  )  — Order  op  Special  Term  Par. 
tially  Confirming  Report  of  Commissioners  of  Estimate  and  Assess- 
ment. Under  sections  086,  988  and  989  of  the  charter  of  the  city  of  New 
York  (L.  1901,  ch.  466)  the  Appellate  Division  of  the  Supreme  Court  has 
Jurisdiction  to  review  an  order  of  the  Special  Term  reversing  and  confirm- 
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ing  in  part  a  report  of  commissioners  of  estimate  and  assessment;  and  from 
an  order  of  the  Appellate  Division  finally  determining  the  same  an  appeal 
lies  to  the  Court  of  Appeals. 
Matter  of  City  of  New  York,  101  App.  Div.  527,  affirmed. 

(Argued  May  80,  1905;  decided  June  13,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
20,  1905,  which  reversed  an  order  of  Special  Term  confirm- 
ing in  part  the  report  of  commissioners  of  estimate  and  assess- 
ment in  the  above-entitled  proceeding  and  in  part  sending 
the  said  report  back  for  correction  and  directed  that  the  said 
award  should  be  amended  in  certain  particulars,  and  as  so 
amended  confirmed. 

The  respondent,  John  Glass,  was  the  owner  of  premises 
known  as  Numbers  3,  5,  5£,  7,  9,  11,  13  and  15  Bloomfield 
street  and  Little  West  Twelfth  street,  in  the  borough  of  Man- 
hattan, which  were  taken  by  the  city  of  New  York  in  this 
proceeding.  The  premises  were  occupied  by  four  tenants, 
who  now  appeal :  (1)  J.  Ogden  Armour ;  (2)  Metropolitan 
Hotel  Supply  Company;  (3)  T.  H.  Wheeler  Company; 
(4)  Conron  Brothers. 

These  tenants  used  the  premises  for  refrigerating  or  cold 
storage  purposes,  and  (excepting  the  Metropolitan  Company) 
made  the  alterations  to  the  premises  for  which  damages  were 
awarded  by  the  commissioners.  For  the  fixtures  on  the  prem- 
ises of  the  respondent  Glass,  occupied  by  Armour,  the  award 
was  $3,500.00 ;  for  the  fixtures  on  the  premises  occupied  by  the 
Metropolitan  Hotel  Supply  Company,  $4,000.00 ;  for  the  fix- 
tures on  the  premises  occupied  by  T.  H.  Wheeler  Company, 
$4,150.00 ;  and  for  the  fixtures  on  the  premises  occupied  by 
Conron  Brothers,  $30,000.00. 

The  commissioners  by  their  report  made  the  awards  on  the 
Wheeler  Company  and  Conron  Brothers'  premises  to  the  said 
tenants,  respectively,  and  the  two  awards  on  the  Metropolitan 
Company  and  the  Armour  premises  to  the  owner,  the  respond- 
ent landlord. 
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On  motion  to  confirm  the  report,  the  Special  Term  held 
that  the  commissioners  erred  in  making  the  awards  to  the 
landlord  for  the  fixtures  on  the  Metropolitan  Company  and 
the  Armour  premises,  and  to  that  extent  directed  that  the 
report  be  sent  back  for  correction,  and  confirmed  the  report 
so  far  as  it  awarded  to  the  tenants  the  damages  for  the 
improvements  and  fixtures  on  the  Wheeler  Company  and 
Conron  Brothers^  premises.  There  were  also  allowed  to  the 
tenants  certain  sums  for  the  unexpired  term  of  their  respec- 
tive leases  that  are  not  involved  in  this  appeal. 

William  H.  Harris  for  appellants.  The  Appellate  Divi- 
sion had  no  jurisdiction  to  review  the  order  of  the  Special 
Term.  (L.  1901,  ch.  466,  §  822.)  This  court  has  jurisdiction 
to  review  the  order  of  the  Appellate  Division.  (L.  1901, 
ch.  466,  §  989 ;  Matter  of  Totten,  179  N.  Y.  112  ;  Matter  of 
£d.  of  Education,  169  N.  Y.  456 ;  8.  T.  Co.  v.  N.  Y.  C.  & 
B.  R.  H.  H.  Co.,  178  K  Y.  407.) 

David  Gerber  and  Michael  J.  Mulqueen  for  respondent. 
The  order  is  not  final  and,  therefore,  not  appealable  to  this 
court.  (Bostwick  v.  Brinkerhoff,  106  U.  S.  73 ;  Pepper  v. 
Dunlap,  5  How.  [U.  S.]  52 ;  Moore  v.  Bobbins,  18  Wall. 
588 ;  Parcels  v.  Johnson,  20  Wall.  654.) 

Bartlett,  J.  From  the  disposition  of  the  case  made  by 
the  Special  Term  an  appeal  was  taken  to  the  Appellate 
Division,  where  the  order  was  reversed  and  the  report  of  the 
commissioners  unanimously  affirmed  as  to  the  claims  of  the 
Metropolitan  Company  and  J.  Ogden  Armour.  As  to  these 
claims  there  was  a  question  of  fact  involved  whether  the  fix- 
tures for  which  awards  had  been  made  by  the  commissioners 
were  distinctively  realty  or  trade  fixtures,  which  could  be 
removed  as  between  landlord  and  tenant.  The  Appellate 
Division  determined  this  question  of  fact  after  examining  a 
very  voluminous  record,  and  we  have  no  jurisdiction  to 
review  the  conclusion  reached,  and,  therefore,  affirm  the  order 
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appealed  from  as  to  the  said  claims  of  the  Metropolitan  Com- 
pany and  J.  Ogden  Armour.  As  to  the  claims  of  the  T.  H. 
Wheeler  Company  and  Conron  Brothers,  the  order  is  not 
final,  and  for  that  reason,  as  to  said  appellants,  their  appeal  is 
dismissed. 

As  to  the  claim  of  Conron  Brothers,  the  Appellate  Division 
states :  u  And  that  the  said  order  so  far  as  it  confirms  the  said 
report  in  making  an  award  to  John  E.  Conron  and  Joseph 
Conron,  composing  the  firm  of  Conron  Brothers,  for  fixtures 
in  the  sum  of  $30,000.00,  is  hereby  reversed,  and  the  said 
report  in  that  particular  is  sent  back  to  the  said  commis- 
sioners of  estimate  and  assessment  herein,  with  direction  to 
award  to  the  said  Conron  Brothers,  out  of  the  said  sum  of 
$30,000.00,  the  value  of  the  property  taken  by  the  City  of 
New  York,  belonging  to  6aid  Conron  Brothers,  which  they 
had  a  right  to  and  could  remove,  without  injury  to  said  prop- 
erty and  the  freehold,  and  which  value,  if  any,  should  be 
based  upon  the  value  of  the  particular  property  after  it  had 
been  detached  from  the  building  at  the  expiration  of  the 
demised  term  of  the  said  Conron  Brothers,  with  the  value  of 
the  use  of  said  property  for  the  unexpired  term,  and  the  bal- 
ance of  said  sum  of  $30,000.00  shall  be  awarded  to  John 
Glass,  and  the  said  report  in  that  particular  is  recommitted  to 
the  said  commissioners  for  correction  accordingly." 

The  learned  counsel  for  the  appellant  in  his  fourth  point 
raises  the  preliminary  objection  that  the  Appellate  Division 
had  no  jurisdiction  to  review  the  order  of  the  Special  Term. 
This  point  involves  the  construction  of  sections  986,  988  and 
989  of  the  charter  of  the  city  of  New  York.  It  was  at  one 
time  a  disputed  question  whether  an  appeal  could  be  taken 
under  section  986  to  the  Appellate  Division  until  the  Special 
Term  had  so  dealt  with  the  report  of  the  commissioners  as  to 
be  able  finally  to  wholly  confirm  the  same  as  to  all  claims  in 
the  proceeding. 

In  Heal  Estate  Corporation  v.  Harper  (174  N.  Y.  123, 
129)  this  question  was  under  review,  and  Judge  Vann,  writ- 
ing for  the  court,  said  :  "  The  statute,  as  we  read  it,  authorizes 
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partial  confirmation,  for  the  purpose  of  limiting  appeals  and 
settling  rights,  pro  ta?ito,  and  a  full  confirmation  for  the  pur- 
pose of  establishing  the  lien  of  the  assessment,  when  per- 
fected by  entry  of  record  in  the  offices  designated." 

We  are  of  opinion  that  the  Appellate  Division  had  jurisdic- 
tion and  the  appeal  to  this  court  was  authorized,  except  as 
to  the  claims  of  Conron  Brothers  and  T.  H.  Wheeler 
Company. 

The  order  appealed  from  should  be  affirmed,  with  costSj 
except  as  to  the  appeals  of  Conron  Brothers  and  T.  II. 
Wheeler  Company,  which  should  be  dismissed,  without  costs. 

Cullen,  Ch.  J.,  Gray,  O'Brien,  Haight,  Vann  and 
Werner,  JJ.,  concur. 

Ordered  accordingly. 


The  City  Trust,  Safe  Deposit  and  Surety  Company  op 
Philadelphia,  Appellant,  v.  The  American  Brewing 
Company,  Respondent. 

1.  Appeal  —  Judgment  Absolute  Awarded  to  Plaintipp  by  Court 
op  Appeals  upon  Stipulation  op  Defendant  —  Assessment  op  Dam- 
ages Thereunder — When  Plaintiff  May  Appeal  from  Order 
Refusing  to  Assess  Damages  "as  a  Matter  of  Law."  While  an 
order  of  the  Appellate  Division,  affirming  an  assessment  of  damages  upon 
a  judgment  absolute  directed  by  the  Court  of  Appeals,  is  not  appealable 
to  the  Court  of  Appeals,  as  a  matter  of  right,  or  even  when  certified  by 
the  Appellate  Division,  where  the  assessment  of  damages  involves  a  dis- 
cretion on  the  part  of  the  court  or  jury  making  the  assessment,  yet, 
where  items  of  damages  disallowed  are  definitely  fixed  and  determined 
and  the  court  making  the  assessment  has  certified  that  they  were  rejected 
"as  a  matter  of  law  and  not  as  a  matter  of  discretion,"  and  the  Appellate 
Division  has  certified  that  a  question  of  law  has  arisen  which  ought  to  be 
determined  by  the  Court  of  Appeals,  thereby  raising  questions  of  law  as 
to  the  items  rejected  and  bringing  the  case  within  the  requirements  of 
section  190  of  the  Code  of  Civil  Procedure,  the  appeal  is  well  taken  and 
the  order  is  reviewable  in  the  Court  of  Appeals. 

2.  Same  —  Rule  for  Assessment  of  Damages  by  Supreme  Court. 
In  assessing  damages,  under  section  194  of  the  Code  of  Civil  Procedure, 
upon  an  order  of  the  Court  of  Appeals  awarding  judgment  absolute  in 
favor  of  the  plaintiff  in  an  action,  the  Supremo  Court  cannot  determine 
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whether  the  plaintiff  is  entitled  to  recover  under  the  allegations  of  the 
complaint,  since  the  effect  of  a  judgment  absolute  is  to  award  to  the 
plaintiff  the  Judgment  to  which  he  is  entitled  upon  his  complaint  without 
regard  to  any  defense  interposed  by  the  answer,  and  in  assessing  the 
damages  thereunder  the  allegations  of  the  complaint  are  required  to  be 
treated  as  true  and  the  same  as  if  no  answer  had  been  interposed. 

3.  Surety —  Principal  and  Agent  —  When  Surety  Company  May 
Recover  from  Undisclosed  Principal  the  Amount  It  Was  Com- 
pelled to  Pay  on  Liquor  Tax  Bond  Issued  on  Application  of  Agent 
of  Such  Principal.  Where  the  agent  of  an  undisclosed  principal,  with 
the  authority  and  approval  of  his  principal,  applies  to  a  surety  company 
for  a  bond  to  enable  him  to  procure  a  certificate  permitting  him  to  engage 
in  the  business  of  trafficking  in  liquors,  and  the  surety  in  compliance  there- 
with executes  the  bond  required  by  the  Liquor  Tax  Law,  the  transaction 
constitutes  a  contract,  binding  the  principal,  that  the  business  will  be 
conducted  in  conformity  with  the  requirements  of  law  and  that  violations 
will  not  be  committed  and  the  surety  made  liable  by  reason  thereof;  a 
violation,  therefore,  by  his  agent  constitutes  a  breach  of  contract,  and  the 
surety  having  paid  a  judgment  for  the  penalty  and  costs  imposed  upon 
the  agent  for  such  violation  the  principal  is  liable  under  the  contract  for 
the  amount  paid  by  the  surety. 

4.  When  Surety  Company  May  Recover  Amount  Paid  for  Counsel 
Fees  and  Disbursements,  as  Well  as  Penalty  and  Taxable  Costs 
Paid,  in  Action  upon  Bond  for  Violation  of  Liquor  Tax  Law. 
Where  in  an  action  brought  by  the  surety  company,  upon  personal  serv- 
ice of  the  summons  and  verified  complaint,  to  recover  from  the  brewing 
company  the  amount  of  the  penalty  and  costs  paid  by  it  as  surety  for  a 
violation  of  the  Liquor  Tax  Law,  the  defendant  moved  for  judgment 
upon  the  complaint  on  the  ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  the  trial  court  granted  such  motion  and 
from  the  judgment  thereon  entered  the  defendant  appealed  to  the  Appel- 
late Division,  which  reversed  the  judgment  and  ordered  a  new  trial,  and 
the  defendant  appealed  from  the  order  of  the  Appellate  Division  to  the 
Court  of  Appeals,  upon  a  stipulation  for  judgment  absolute,  which 
court  affirmed  the  order  and  awarded  judgment  absolute  to  the  plain- 
tiff—  the  penalty  of  the  bond,  the  taxable  costs  upon  the  trial,  the 
taxable  costs  in  the  Appellate  Division  and  Court  of  Appeals,  which 
plaintiff  was  compelled  to  pay,  are  all  liquidated  items  and  should  be 
allowed  upon  the  assessment  of  damages;  the  amount  the  plaintiff  was 
compelled  to  pay  for  counsel  fee  and  disbursements  in  the  defense  of  the 
case,  being  stated  in  the  verified  complaint,  should  also  be  allowed,  under 
sections  420  and  1212  of  the  Code  of  Civil  Procedure,  which  provide  that 
judgment  may  be  taken  on  verified  complaints,  demanding  judgment  for  a 
sum  of  money  only,  without  application  to  the  court  upon  default  in  actions 
on  contract,  express  or  implied,  to  pay  moneys  disbursed  or  for  the  value 
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of  services  rendered  by,  to,  or  for  the  use  of,  the  defendant;  since  upon 
Judgment  absolute  on  the  defendant's  stipulation  the  damages  are  assess- 
able as  if  it  had  made  default  in  pleading. 

City  Tru9tt  Safe  Deposit  db  Surety  Co.  v.  American  Brewing  Co.,  98  App. 
Div.  006,  reversed. 

(Argued  April  24,  1905;  decided  June  13,  1905.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  fourth  judicial  depart- 
ment, entered  April  12,  1904,  which  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  an  assessment  of  damages  and 
from  an  order  of  said  Appellate  Division  which  affirmed  an 
order  of  Special  Term  denying  a  motion  to  set  aside  sucji 
assessment  of  damages. 

The  complaint  in  this  action,  in  substance,  alleges  that  on 
the  11th  day  of  November,  1898,  the  plaintiff,  as  surety  for 
one  John  M.  Kurtz,  executed  a  bond  to  the  People  of  the 
State  of  New  York  in  the  penal  sum  of  one  thousand  dollars, 
conditioned  that  if  a  liquor  tax  certificate  was  issued  to  said 
Kurtz,  permitting  him  to  engage  in  the  traffic  of  liquors  at 
153  Main  street  in  the  city  of  Rochester,  he  would  not  per- 
mit gambling,  etc.,  upon  the  premises,  following  the  usual 
form  of  bonds  required  in  such  cases.  The  complaint  further 
alleges,  in  substance,  that  such  liquor  tax  certificate  was 
delivered  to  Kurtz;  that  there  was  thereafter  maintained 
upon  the  premises  a  gambling  device  known  as  a  nickel  in 
the  slot  machine,  and  that  on  or  about  the  12th  day  of  July, 
1898,  the  state  commissioner  of  excise  commenced  an  action 
against  said  Kurtz  and  this  plaintiff  to  recover  the  penalty  of 
the  bond,  which  resulted  in  a  judgment  against  the  plaintiff 
for  fhe  sum  of  one  thousand  dollars  and  costs,  which  subse- 
quently was  affirmed  in  the  Appellate  Division  and  Court  of 
Appeals,  with  costs,  amounting  in  the  aggregate  to  $1,480.43, 
which  the  plaintiff  has  paid  to  the  commissioner  of  excise, 
and  in  addition  thereto  he  has  paid  his  counsel  the  further 
sum  of  $640.53  for  costs  and  expenses  in  defending  the 
litigation. 

The  complaint  further  alleges,  in   substance,    that  at  the 
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time  the  bond  was  made  and  the  liquor  tax  certificate  issued 
to  Kurtz,  and  during  all  the  time  mentioned  thereafter,  the 
defendant,  The  American  Brewing  Company,  owned  the 
lease  of  the  store,  the  liquor  business  conducted  therein,  and 
all  of  the  stock  of  goods  and  fixtures ;  that  it  maintained  the 
nickel  in  the  slot  machine  and  received  the  receipts  therefor; 
that  it  employed  the  said  Kurtz  at  twelve  dollars  per  week  to 
manage  the  saloon,  the  defendant  paying  all  of  the  expenses 
of  running  the  place,  furnishing  the  beer  and  receiving  the 
receipts  for  the  business  so  carried  on  ;  that  the  defendant 
was  the  real  principal  and  as  6uch  procured  the  liquor  tax 
certificate  to  be  issued  in  the  name  of  Kurtz,  but  for  its  own 
use  and  benefit  as  the  real  principal  without  disclosing  such 
fact  to  the  plaintiff.  The  complaint  demands  judgment  for 
the  sum  of  $2,120.96,  with  interest  from  the  18th  day  of 
April,  1901,  with  the  costs  of  the  action. 

An  answer  was  interposed  and  the  cause  was  moved  for 
trial.  After  the  impaneling  of  the  jury  and  before  any  evi- 
dence had  been  taken  the  defendant  moved  to  dismiss  the 
complaint  upon  the  ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  court  granted  the  motion 
and  ordered  the  exception  taken  thereto  to  be  heard  at  the 
Appellate  Division  in  the  first  instance.  At  the  Appellate 
Division  the  exception  of  the  plaintiff  was  sustained  and  a 
new  trial  ordered,  with  costs  to  abide  the  event.  Thereupon 
the  defendant  appealed  from  that  order  to  the  Court  of 
Appeals,  giving  the  statutory  stipulation  that  in  case  of  an 
affirmance  judgment  absolute  should  be  awarded  against  it. 
Subsequently  the  order  of  the  Appellate  Division  was 
affirmed  by  this  court  and  judgment  absolute  upon  the  stipu- 
lation was  awarded  against  the  defendant  and  the  case 
remitted  to  the  Supreme  Court  where  the  original  judgment 
roll  was  filed.  Plaintiff's  damages  were  first  assessed  at  a 
Trial  Term  of  the  Supreme  Court  at  the  full  amount  of  the 
plaintiff's  claim  as  alleged  in  the  complaint,  but  subsequently 
a  motion  was  made  on  the  part  of  the  defendant  to  set  aside 
the  assessment,  which  was  denied,  but  upon  an  appeal  to  the 
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Appellate  Division  that  court  reversed  the  order,  set  aside 
the  assessment  and  ordered  a  reassessment  of  the  damages. 
Upon  such  reassessment  the  plaintiff  was*  allowed  as  damages 
the  81,000  penalty  of  the  bond,  with  interest  and  the  costs 
of  the  trial  of  the  action  which  it  had  been  compelled  to  pay, 
but  the  costs  in  the  Appellate  Division  and  Court  of  Appeals 
were  disallowed,  together  with  the  sum  of  8040.53  paid  for 
counsel  fee  and  expenses  in  conducting  the  litigation,  not- 
withstanding that  the  court,  in  assessing  the  damages,  found 
that  the  services  rendered  by  counsel  were  reasonably  worth 
the  amount  charged  and  paid,  and  that  the  expenses  incurred 
were  necessary  in  the  defense  of  this  action.  The  court 
making  the  assessment  filed  a  formal  decision  containing  find- 
ings of  fact  and  conclusions  of  law,  and  at  the  end  thereof 
stated  that  each  of  the  items  rejected  were  disallowed  "as  a 
matter  of  law  and  not  as  a  matter  of  discretion/'  The  plain- 
tiff filed  exceptions  to  the  conclusions  of  law  in  which  the 
three  items  of  damages  claimed  were  disallowed.  A  motion 
was  then  made  to  set  aside  the  assessment  by  reason  of  the 
court's  refusing  to  include  therein  the  three  items  in  contro- 
versy, which  motion  was  denied,  and  on  appeal  therefrom 
the  Appellate  Division  affirmed  the  order,  but  certified  that  a 
question  of  law  has  arisen  which,  in  its  opinion,  ought  to  be 
reviewed  by  the  Court  of  Appeals,  and  it  lias  thereupon  cer- 
tified the  following  questions: 

"  1.  Is  the  plaintiff  entitled  to  recover  as  part  of  its  dam- 
ages the  costs  on  appeal  to  the  Appellate  Division  in  the 
action  brought  by  the  excise  commissioner  against  John  M. 
Kurtz  and  plaintiff,  which  costs  are  included  in  the  judgment 
of  the  Supreme  Court  in  that  action  and  paid  by  the  plaintiff? 

"2.  Is  the  plaintiff  entitled  to  recover  as  part  of  its  dam- 
ages the  judgment  for  costs  on  appeal  to  the  Court  of  Appeals 
in  the  same  action  paid  by  the  plaintiff? 

'•3.  Is  the  plaintiff  entitled  to  recover  as  part  of  its  dam- 
ages its  necessary  expenses  by   way  of  counsel   fees  and  dis- 
bursements paid  by  it  to  its  attorney  in  the  same  action  and 
not  included  in  the  costs  taxed  therein  ? " 
IS) 
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Charles  Van  Voorhis  for  appellant.  This  court  has  juris- 
diction to  review  the  appeal  herein.  (Langdon  v.  Mayor, 
etc.,  133  N.  Y.  628;  Stevens  v.  C.  Nat.  Bank,  35  A  pp.  Div. 
625 ;  162  N.  Y.  253 ;  Bossout  v.  R.,  W.  cfe  O.  R.  R.  Co., 
131  N.  Y.  57.)  The  plaintiff  is  entitled  to  recover  its  dam- 
ages as  alleged  in  the  complaint  and  as  proved  and  established 
by  the  findings  of  fact  upon  the  assessment.  (Hiscock  v. 
Harris,  80  N.  Y.  402 ;  Bossout  v.  R.,  W.  <&  0.  R.  R.  Co., 
131  N.  Y.  37  ;  Wright  v.  City  of  Mt.  Vernon,  78  App.  Div. 
467;  Wilson  v.  Palmer,  11  Hun,  325;  Gray  v.  Bd.  of 
Snprs.,  93  N.  Y.  603 ;  Conklin  v.  Snider,  104  N.  Y.  641 ; 
Godfrey  v.  Moser,  66  N.  Y.  250  ;  Hitchings  v.  Van  Brunt, 
38  N.  Y.  335  ;  Roberts  v.  Baumgartm,  126  K  Y.  337.) 

P.  M.  French  for  respondent.  The  questions  sought  to  be 
raised  by  the  appeal  f roiii  the  judgment  are  not  reviewable  in 
this  court.  (Bossout  v.  R.,  IF.  cfe  0.  R.  R.  Co.,  131  N.  Y. 
37 ;  BienenstoJc  v.  Ammidown,  155  N.  Y.  46 ;  Lewin  v.  Z. 
F.  7^.  i?.  Co.,  169  N.  Y.  336.)  The  theory  upon  which 
appellant  has  been  allowed  to  recover  in  this  action  is  that 
respondent  by  its  wrongful  act  caused  damage  to  pppellant. 
As  decided  by  this  court  the  right  to  recover  is  based  upon 
tort.  (C.  T.,  etc.,  Co.  v.  A.  B.  Co.,  174  N.  Y.  486.)  The 
proper  measure  of  appellant's  damages  herein  at  most  is  the 
penalty  of  the  bond  with  interest  and  costs  of  the  trial  which 
it  was  obliged  to  pay  as  a  result  of  the  Kurtz  action.  Moneys 
paid  counsel  for  the  defense  of  the  Kurtz  action  are  not  a 
proper  measure  of  damages.  (Reggio  v.  Braggiotti,  7  Cush. 
[Mass.]  166;  Margin  v.  Prentice,  94  N.  Y.  295;  Clason  v. 
N.  F.  Co.,  20  Misc.  Rep.  315 ;  Fallon  v.  Wright,  82  App. 
Div.  193  ;  People  ex  rel.  Fallon  v.  Wright,  7  App.  Div.  185  ; 
150  N.  Y.  444;  Bossout  v.  R.,  W.  <&  0.  R.  R.  Co.,  131 
N.  Y.  40.) 

Haight,  J.  The  first  question  raised  is  as  to  whether  this 
order  is  appealable.  No  appeal  lies  from  such  an  order  to 
this  court  as  a  matter  of  right.     (Bassett  v.  French,  155 
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N.  T.  46.)  Neither  does  an  appeal  lie  even  though  certified 
by  the  Appellate  Division  where  the  assessment  of  the  dam- 
ages involved  a  discretion  on  the  part  of  the  court  or  jury 
making  the  assessment.  (Lewin  v.  Lehigh  V.  H .  H.  Con  169 
N.  Y.  336.)  But  in  the  case  now  before  us  the  items  of 
damages  disallowed  are  definitely  fixed  and  determined  and 
the  court  making  the  assessment  has  certified  that  they  were 
rejected  "as  a  matter  of  law  and  not  as  a  matter  of  dis- 
cretion," and  the  Appellate  Division  has  certified  that  a  ques- 
( t  tion  of  law  has  arisen  which  ought  to  be  determined  by  this 
court  as  to  the  three  items  disallowed,  thus  raising  three  sepa- 
rate and  distinct  questions  of  law  as  to  the  items  rejected. 
This  conforms  to  the  requirements  of  the  second  subdivision 
of  section  190  of  the  Code  of  Civil  Procedure,  which  provides 
for  an  appeal  to  this  court  from  a  determination  of  the  Appel- 
late Division  "  where  the  Appellate  Division  allows  the  same 
and  certifies  that  one  or  more  questions  of  law  have  arisen, 
which  in  its  opinion  ought  to  be  reviewed  by  the  Court  of 
Appeals."  We,  consequently,  conclude  that  the  appeal  is 
well  taken. 

The  Appellate  Division  appears  to  have  been  of  the  opinion 
that  the  Supreme  Court,  in  assessing  the  damages  under  the 
order  of  this  court  awarding  judgment  absolute  in  favor  of 
the  plaintiff,  had  the  right  to  try  the  question- and  determine 
whether  the  plaintiff  was  entitled  to  recover  under  the  allega- 
tions of  its  complaint.  Had  the  action  been  brought  to  trial 
npon  the  issue  raised  by  the  answer  interposed  it  is  quite 
possible  that  it  would  have  been  determined  that  the  plaintiff 
was  not  entitled  to  recover,  upon  its  claim  for  damages  in  the 
Appellate  Division  and  Court  of  Appeals  or  for  its  counsel 
fee  and  expenses  in  conducting  such  appeal.  Whether  or 
not  the  plaintiff  would  have  been  entitled  to  recover  those 
items,  or  any  one  of  them,  would  depend  upon  the  facts 
determined  upon  such  trial.  It  could  not  increase  the  dam- 
ages of  the  defendant  by  interposing  a  frivolous  or  unsound 
defense  and  then  prosecute  an  appeal  from  the  judgment 
rendered,  unless  it  was  authorized  so  to  do,  either  expressly 
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or  impliedly,  by  the  defendant,  its  agents  or  attorneys.  JJut 
the  defendant  did  not  see  lit  to  bring  the  action  to  trial  upon 
its  answer.  It  moved  for  judgment  upon  the  complaint, 
claiming  that  it  failed  to  state  a  cause  of  action.  Upon  this 
it  succeeded  in  the  trial  court  but  was  defeated  in  the  Appel- 
late Division,  and  then  instead  of  taking  a  new  trial  under  the 
order  of  that  court  it  took  an  appeal  to  this  court,  stipulating 
that  in  ease  of  an  affirmance  judgment  absolute  should  go 
against  it.  This  court  did  affirm  the  order  and  awarded  judg- 
ment absolute  against  the  defendant.  The  effect  of  this  was 
to  award  to  the  plaintiff  the- judgment  which  it  was  entitled 
to  upon  its  complaint  without  regard  to  any  defense  that  had 
been  interposed  by  the  answer,  and  in  assessing  the  damages 
thereunder  the  allegations  oi*  the  complaint  were  required  to 
be  treated  as  true  and  the  same  as  if  no  answer  had  been 
interposed. 

In  the  case  of  Ihmout  v.  7iWr\  IP.  <(•  O.  R.  L\  Co.  (131  N.Y. 
37)  Peckiiam,  J.,  says:  "The  judgment  entered  upon  the  fil- 
ing of  the  remittitur  from  this  court  was  an  absolute  and  final 
one,  which  fixed,  irrevocably,  the  liability  of  the  defendant 
to  pay  the  damages  sustained  by  the  plaintiff  *  *  *.  The 
effect  of  the  affirmance  of  the4  order- granting  a  new  trial  and 
the  entry  of  judgment  absolute  thereon  in  the  Supreme  Court 
was  the  same  as  if  the  who1.^  of  the  plaintiff's  action  had  been 
admitted  and  a  default  had  occurred,  and  the  sole  question 
left  was  as  to  the  amount  of  the  damages  sustained  by  the 
plaintiff." 

Upon  awarding  judgment  absolute  in  this  court  against 
the  defendant  upon  its  stipulation,  the  judgment  was  remitted 
to  the  court  below  and  the  assessment  of  damages  had  pursu- 
ant to  the  provisions  of  section  11U  of  the  (-ode,  which  pro- 
vides that  in  such  a  case  "an  assessment  of  damages  or  any 
other  proceeding  requisite  to  render  the  judgment  effectual 
may  be  had  in  the  latter  court." 

We  are  of  the  opinion  that  the  cause  of  action  set  forth 
in  the  complaint  is  a  breach  of  contract.  The  plaintiff,  at 
the  request  of  Kurtz,  had  executed  a  bond  to  the   People  of 
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the  State,  as  surety,  in  order  to  enable  him  to  procure  a  cer- 
tificate permitting  him  to  engage  in  the  business  of  trafficking 
iu  liquors.  Kurtz  thereby  is  deemed  to  have  agreed  with  the 
plaintiff  that  lie  would  conduct  the  business  in  accordance 
with  the  requirements  of  the  statute  and  that  he  would 
thereby  save  the  plaintiff  from  any  liability  on  the  bond. 
Kurtz,  however,  was  but  an  employee  of  the  defendant,  who 
owned  the  place  ami  conducted  the  business  of  trafficking  in 
liquors  therein.  II  is  application  to  the  plaintiff  to  become 
surety  upon  the  bond  was  on  behalf  of  the  defendant,  who 
was  the  real  but  undisclosed  principal  upon  the  bond.  It  is 
true  that  Parker,  Ch.  J'.,  in  delivering  the  opinion  of  this 
court,  in  which  the  order  of  the  Appellate  Division  granting 
a  new  trial  was  affirmed  (174  X.  Y.  480),  called  certain  acts 
torts  and  the  violators  wrongdoers.  But  in  these  expressions 
he  had  reference  to  the  acts  complained  of,  of  maintaining  a 
gambling  device  upon  the  premises  in  violation  of  the  statute, 
which  was  not  only  a  tort  but  an  offense  punishable  under 
our  penal  statute.  The  very  object  of  the  bond  required  by 
the  People  of  the  State  was  to  prevent  such  acts  and  to 
enforce  a  compliance  with  its  provisions,  and  the  agreement 
which  the  principal  is  deemed  to  have  made  with  Ins  surety 
is  to  the  effect  that  such  acts  will  not  be  committed  and  the 
surety  made  liable  by  reason  thereof.  As  we  understand,  the 
rule  is  elementary  that  where  an  undisclosed  principal  is 
afterwards  discovered  he  may  be  held  liable  by  the  plaintiff, 
at  his  election,  upon  the  contract  of  his  agent  which  was  made 
with  his  authority  and  consent. 

In  the  case  of  /jV/V/,'/*  v.  Portrhhjo  (04  X.  Y.  357,  302) 
Andrews,  J.,  says:  UA  principal  may  be  charged  upon  a 
written  or  parol  executory  contract  entered  into  by  an  agent 
in  his  own  name,  within  his  authority,  although  the  name  of 
the  principal  does  not  appear  iu  the  instrument,  and  was  not 
disclosed,  and  the  party  dealing  with  the  agent  supposed  that 
lie  was  acting  for  himself,  and  this  doctrine  obtains  as  well  in 
respect  to  contracts  which  are  required  to  be  in  writing,  as  to 
those  where  a  writing  is  not  essential  to  their  validity." 
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In  the  case  of  Brady  v.  NaUy  (151  1ft  Y.  258,  262)  Vann, 
J.,  in  considering  a  contract  to  furnish  plumbing  material 
for  a  schoolhouse,  quotes  the  opinion  of  Andrews,  J.,  with 
approval  and  determines  that  case  in  accordance  therewith. 
(See,  also,  Tew  v.  Wolfsohn,  174  K  Y.  272 ;  Meeker  v.  Clog- 
horn,  44  N.  Y.  349,  and  Mechem  on  Agency,  §  695,  and 
authorities  cited  in  cases  referred  to.) 

The  cause  of  action  alleged  in  the  complaint,  being  upon 
contract,  we  think  the  items  of  damages  claimed  therein  were 
liquidated  and  were  assessable  before  the  clerk  or  before  the 
court  below,  under  the  provisions  of  section  194,  to  which  we 
have  called  attention.  (Bossout  v.  Rome,  W.  dk  0.  li.  12.  Co., 
supra.)  The  penalty  of  the  bond,  the  taxable  costs  upon  the 
trial,  the  taxable  costs  in  the  Appellate  Division  and  Court  of 
Appeals,  which  the  plaintiff  was  compelled  to  pay,  were  cer- 
tainly all  liquidated  items.  The  other  remaining  item  of 
damage  claimed  was  the  amount  that  the  plaintiff  had  been " 
compelled  to  pay  for  counsel  fee  and  disbursements  in  the 
defense  of  the  case.  As  to  these,  section  420  of  the  Code  of 
Civil  Procedure  provides  that  "judgment  may  betaken  with- 
out application  to  the  court,  where  the  complaint  sets  forth  one 
or  more  causes  of  action  each  consisting  of  the  breach  of  an 
express  contract  to  pay,  absolutely  or  upon  a  contingency,  a 
sum  or  sums  of  money,  fixed  by  the  terms  of  the  contract,  or 
capable  of  being  ascertained  therefrom,  by  computation  only ; 
or  an  express  or  implied  contract  to  pay  money  received  or 
disbursed,  or  the  value  of  property  delivered,  or  of  services 
rendered  by,  to,  or  for  the  use  of,  the  defendant  or  a  third 
person;  and  thereupon  demands  judgment  for  a  sum  of 
money  only."  Section  1212  of  the  Code,  so  far  as  material 
to  this  case,  provides  that  "  in  an  action  specified  in  section 
420  of  this  act,  where  the  summons  was  personally  served 
upon  the  defendant,  and  a  copy  of  the  complaint,  or  a  notice 
stating  the  sum  of  money  for  which  judgment  will  be  taken, 
was  served  with  the  summons ;  or  where  the  defendant  has 
appeared,  but  has  made  default  in  pleading,  the  plaintiff  may 
take  judgment  by  default,  as  follows :  (1)  If  the  defendant 
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•  has  made  default  in  appearing,  the  plaintiff  must  file  proof 
of  the  service  of  the  summons,  and  of  a  copy  of  the  complaint 
or  the  notice,  and  also  proof,  by  affidavit,  that  the  defendant 
has  not  appeared ;  whereupon  the  clerk  must  enter  final  judg- 
ment in  his  favor.  (2)  If  the  defendant  has  seasonably 
appeared,  but  has  made  default  in  pleading,  the  plaintiff  must 
file  proof  of  the  service  of  the  summons  and  of  the  appear- 
ance or  of  the  appearance  only,  and  also  proof,  by  affidavit, 
of  the  default ;  whereupon  the  clerk  must  enter  final  judg- 
ment in  his  favor."  The  provisions  of  the  foregoing  sections 
of  the  Code  were  under  consideration  in  this  court  in  the  case 
of  BuUard  v.  Sherwood  (85  N.  Y.  253)  in  which  the  action 
was  brought  by  an  attorney  to  recover  for  professional  serv- 
ices and  disbursements,  the  same  as  in  this  action.  The  com- 
plaint in  that  action,  as  well  as  the  complaint  in  this  action, 
was  sworn  to.  The  judgment  in  that  case  was  taken  by 
default.  In  this  case  it  was  taken,  as  we  have  seen,  upon  an 
order  of  this  court  for  judgment  absolute  upon  the  defend- 
ant's stipulation,  in  which  the  damages  are  assessable  the  same 
as  if  the  defendant  had  made  default  in  pleading.  In  that 
case  the  court  held  that  the  damages  were  assessable  by  the 
clerk.  Finch,  J.,  in  delivering  the  opinion  of  the  court,  says 
with  reference  to  the  judgment,  that  "  its  entry  by  the  clerk 
was  an  exact  and  literal  compliance  with  the  provisions  of  the 
Code.  That  directs  in  a  case  where  application  to  the  court 
is  unnecessary,  and  where  the  summons  and  complaint  have 
been  personally  served,  and  the  latter  is  verified,  that  the 
judgment  be  entered  for  the  sum  demanded  in  the  complaint. 
*  *  *  The  party,  therefore,  who  makes  default  in  pres- 
ence of  these  provisions  practically  consents  to  such  entry  of 
judgment.  He  thereby  admits  that  he  is  indebted  in  the  full 
amount  claimed  and  concedes  that  judgment  should  be  entered 
for  that  sum." 

For  the  reason  stated,  the  questions  certified  should  be 
answered  in  the  affirmative  and  the  order  appealed  from 
reversed  and  the  case  remitted  to  the  court  below  to  proceed 
thereon,  with  costs  to  the  appellant  in  all  the  courts. 
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Gray,  J.  (dissenting).  I  dissent  and  vote  for  the  dismissal 
of  the  appeal,  upon  the  ground  that  the  order  of  the  Appel- 
late Division  is  not  reviewable  in  this  court,  within  the  princi- 
ple of  our  decisions  in  Bossout  v.  Rome.,  W.  db  O.  R.  R.  Co., 
(131  N.  Y.  37),  and,  more  recently,  in  Lewln  v.  Lehigh  Valley 
R.  R.  Co.,  (1(59  ib.  336). 

The  judgment,  which  was  rendered  upon  our  determina- 
tion, was  final  and  section  194:  of  the  Code  allows,  simply,  an 
assessment  of  damages  in  the  court  below.  I  think  that  the 
assessment  of  damages  was  confined  to  the  Supreme  Court 
and  that  the  proceedings  incidental  thereto  were  not  subject 
to  the  general  provisions  of  the  Code,  which  relate  to  the 
review  by  this  court  of  determinations  of  the  Appellate 
Division. 

O'Brien,  J.  (dissenting).  There  is  no  question  in  this  case 
except  such  as  arises  upon  proceedings  to  assess  damages  upon 
a  stipulation  for  judgment  absolute. 

I  cannot  concur  in  the  opinion  for  two  reasons:  (1)  The 
orders  are  not  appealable  to  this  court.  There  are  seme  propo- 
sitions on  that  point  that  I  will  state  from  the  adjudged  cases 
in  this  court  and  that  I  suppose  no  one  will  dispute. 

No  appeal  to  any  court  will  lie  from  a  judgment  entered 
upon  default.     (Code  Civ.  Proc,  sec.  1294.) 

The  proceedings  for  assessing  damages  after  default  in 
answering  and  proceedings  for  assessing  damages  upon  a 
stipulation  for  judgment  absolute  are  the  same  and  governed 
by  the  same  rules.  In  the  latter  case  the  proceeding  is  the 
same  as  upon  an  ordinary  inquest. 

However  the  assessment  is  made,  whether .  by  a  sheriff 
with  a  jury,  by  a  judge  at  Circuit  with  or  without  a  jury, 
or  by  a  referee,  the  questions  are  always  the  same,  and  the 
rules  for  reviewing  the  trial  of  an  action  do  not  prevail  or 
apply. 

In  each* case  a  motion  may  be  made  to  set  aside  the  inquisi- 
tion, and  when  it  appears  that  injustice  has  been  done,  the 
court  may  set  it  aside,  but  it  is  all  a  matter  of  discretion,  and 
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when  refused,  a  judgment  or  order  entered  upon  the  inquisi- 
tion is  not  reviewable  upon  legal  grounds. 

In  no  case  can  there  he  any  appeal  beyond  the  Supreme 
Court.  There  is  no  provision  of  the  Code  that  authorizes  any 
exceptions  to  be  taken  in  such  a  proceeding,  and  no  provision 
that  authorizes  an  appeal.  The  disposition  of  the  inquisition 
in  the  Supreme  Court  always  rests  in  discretion,  and  only 
questions  of  law  raised  by  exceptions  can  be  reviewed  in  this 
court. 

The  Supreme  Court  cannot  send  such  a  case  here  on  a  cer- 
tificate that  certain  specified  questions  of  law  have  arisen  that 
should  be  reviewed  in  this  court.  Every  one  of  these  propo- 
sitions have  been  taken  from  the  decisions  of  this  court. 
(BoxtoHt  v.  12<>i„<>,  W.  eft  O.  II.  It.  Co.,  131  X.  Y.  37  :  Iia**M 
v.  Fr<nch,  155  X.  Y.  4G ;  Leuun  v.  Lehigh  YaWyli.  11.  Co., 
10(J  X.  Y.  ?>:)<>.) 

The  case  last  cited  came  here  from  the  Appellate  Division 
with  a  certificate  that  live  separate  questions  of  law  were 
involved,  but  we  di<uih?sed  the  appeal  on  the  ground  that  the 
court  had  no  jurisdiction  to  hear  such  an  appeal.  I  am  unable 
to  see  how  that  case  di Hers  from  this. 

1.  lint  the  opinion  from  which  I  dissent  suggests  a  very 
simple  way  to  avoid  all  the  rules  above  stated,  and  by  means  of 
which  all  such  cases  can  be  brought  to  this  court.  All  that  is 
necessary  to  do  is  to  get  the  sheriff,  with  or  without  his  jury, 
to  certify  that  the  damages  have  been  determined  as  matter  of 
law  and  not  as.  matter  of  fact,  or  in  the  exercise  of  discretion, 
and  what  was  never  appealable  before  become*  appealable 
then.  lie  can  thus  create  a  question  of  law  to  be  transmitted 
to  this  court  through  the  certificate  of  the  Appellate  Division. 
He  can-  change  the  character  of  the  whole  proceeding  by 
removing  it  from  the  domain  of  discretion  to  that  of  pure 
law.  Of  course,  the  judge  at  Circuit  with  or  without  a  jury 
or  a  referee  can  do  the  same  thing  since  they  are  all  dealing 
with  the  same  questions,  that  is,  assessing  damages  as  upon  a 
default.  It  makes  no  difference  that  the  courts  have  said 
over  and  over  that  the  proceedings  are,  in  their   very  nature, 
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always  subject  to  discretion,  the  sheriff  can  convert  them 
every  time  into  one  of  pure  law  and  he  can  do  anything  in 
that  way  that  either  a  judge  or  referee  can  do  since  they  are 
acting  in  the  same  capacity.  It  would  be  only  reasonable  to 
suppose,  from  what  this  court  has  said,  that  such  certificates 
had  no  application  to  such  a  proceeding  and  had  no  effect 
upon  the  nature  or  character  of  the  determination.  If  the 
sheriff  could  not  make  a  question  of  law  for  the  Appellate 
Division,  it  is  difficult  to  see  how  that  court  can  make  one 
for  us. 

2.  On  the  merits,  I  think  the  opinion  is  equally  wide  of  the 
mark.  It  all  rests  on  one  proposition  and  that  is  that  this 
court  in  deciding  the  principal  case,  where  it  was  held  that  the 
plaintiff  was  entitled  to  judgment  absolute,  held  that  the 
defendant's  liability  was  upon  contract  {City  Trust,  S.  D.  dk 
S.  Co.  v.  Am.  Brewing  Co.,  174  N.  Y.  486.)  I  hope  it  will 
never  be  imputed  to  this  court  that  it  has  solemnly  decided 
that  a  party  is  liable  as  a  principal  upon  a  contract  such  as  a 
liquor  tax  bond  that  he  never  signed  or  executed  and  had 
never  seen  or  heard  of.  Kurtz  applied  for  the  license  and 
got  it.  He  signed  the  bond  as  principal  and  the  plaintiff  as 
surety.  But  it  is  said  that  the  defendant  was  behind  Kurtz, 
and,  as  an  undisclosed  principal,  the  state  licensed  it,  although 
it  never  applied  for  one  and  the  state  officers  could  know 
nothing  about  its  qualifications  to  receive  a  license  ;  and  Kurtz, 
having  signed  the  bond  as  principal,  he  bound  the  defendant 
as  an  undisclosed  principal  although  the  defendant's  officers 
never  heard  of  the  bond  or  of  the  fact  that  the  plaintiff  had 
become  surety  for  Kurtz.  All  this,  it  is  said,  this  court  has 
most  solemnly  decided  and  that  is  the  cornerstone  of  the 
opinion  in  this  case. 

This  court,  I  am  glad  to  say,  never  decided  anything  of  the 
kind.  Here  is  what  the  court  said  in  the  opinion.  The  italics 
are  my  own : 

"Plaintiff  could  recover  of  Kurtz,  and  probably  would 
were  he  responsible,  but  why  may  he  not  recover  from  the 
party  which,  while  benefitting  by  the  suretyship,  committed 
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the  injury  t  —  from  the  hidden  principal  that  by  a  wrongful 
act,  prohibited  by  the  conditions  of  the  bond  and  forbidden 
by  statute,  caused  a  loss  to  this  plaintiff? 

"  Ever  since  Justinian  said,  l  The  maxims  of  law  are  these : 
to  live  honestly,  to  hurt  no  man  and  to  give  every  one  his 
due,'  it  has  been  a  leading  object  of  jurisprudence  to  compel 
wrongdoers  to  make  reparation.  Now  it  is  &  general  rule  of 
law  that  a  person  commits  a  tort  and  renders  himself  liable 
for  damages  who  does  some  act  forbidden  by  law  if  that  a<;t 
causes  another  substantial  loss  beyond  that  suffered  by  the 
rest  of  the  public,  and  that  rule  covers  this  case. 

"  Defendant,  through  its  agent  Kurtz,  induced  plaintiff  to 
become  a  surety  on  the  bond  for  Kurtz,  and  then,  in  violation 
of  the  statute,  it  conducted  a  nickel-in-the-slot  machine  on  the 
premises,  by  means  of  which  misconduct  the  surety  was  com- 
pelled to  pay  the  penal  sum  of  the  bond.  In  other  words, 
defendant  committed  an  act  forbidden  by  law,  and  the  direct 
effect  of  its  act  was  to  cause  plaintiff  a  substantial  loss  beyond 
that  suffered  by  the  rest  of  the  public,  and  for  the  damage 
thus  sustained  it  should  respond  to  plaintiff."  (City  Trust, 
S.  D.  cfe  S.  Co.  v.  American  Brewing  Co.,  174  N.  Y.  486.) 

If  I  can  understand  the  meaning  of  language,  I  should  say 
that  the  defendant  was  held  liable  for  a  wrong  or  tort  in 
placing  the  slot  machine  in  the  saloon  and  thereby  producing 
a  forfeiture  of  the  bond  upon  which  the  plaintiff  was  surety. 
That  is  plain  enough  and  that  makes  the  decision  sensible  and 
reasonable.  But  because  the  judge  called  the  defendant  a 
"  hidden  principal"  that  phrase  is  seized  upon  to  change  the 
decision  to  a  judgment  on  contract,  which  makes  it  quite 
unreasonable  and  indefensible. 

In  giving  construction  to  one  of  our  own  decisions  I  would 
always  prefer  the  theory  that  makes  the  decision  sensible  and 
reasonable  rather  than  the  one  which  makes  it  absurd,  but  I 
fear  that  the  opinion  in  this  case  rejects  the  former  and 
adopts  the  latter.  The  law  of  agency  knows  such  a  thing  as 
a  "  hidden  principal,"  but  it  has  not  the  slightest  application 
to  the  case  at  bar.     I  assume  that  no  concealed  principal  could 


300     City  Trust,  S.  D.  6c  S.  Co.  e.  Am.  IJkewixo  Co.    [June, 

DUsenting  opinion,  per  O'Bkikn,  J.  [Vol.  182. 

procure  admission  to  the  bar  through  an  agent,  or  to  the  civil 
6erviee  list,  or  procure  a  license  to  trallie  in  liquors,  or  acquire 
any  other  right  or  privilege  that  requires  personal  qualifica- 
tions or  is  granted  only  upon  peisonal  application.  Of 
course,  the  defendant  could  not  have  committed  a  tort  and 
violated  a  contract  at  the  same  time  by  the  act  of  putting  a 
slot  machine  into  the  saloon.  It  is  reasonable  enough  to  say 
it  committed  a  wrong,  but  just  how  it  made  a  contract  and 
broke  it  has  not  yet  been  explained  and  I  fear  never  will  be. 
Of  course,  it  is  necessary  in  order  to  reverse  tlu  orders  before 
us  to  impute  to  one  of  our  own  decisions  what  seems  to  mo  to 
be  an  absurdity.  JJut  I  fail  to  see  anything  in  the  case  before 
ns  that  requires  us  to  put  such  a  strain  upon  law  and  common 
sense. 

The  prevailing  opinion  as  it  appears  to  me  sanctions  two 
novelties.  The  first  one  is  that  the  sheriff  or  other  assesMng 
officer  in  default  cases  can,  with  a  stroke  of  his  pen,  break 
down  all  the  barriers  that  this  court  has  erected  against  appeals 
of  this  character  to  this  court,  by  simply  stating  that  the  dam- 
ages have  been  determined  or  certain  items  rejected  as  matter 
of  law  and  not  as  matter  of  fact  or  di>eretion.  Since  the 
practice  in  cases  of  ordinary  appeals  or  decisions  has  no 
application  to  inquests,  I  am  unable  to  sec?  where  the  sheriff 
gets  the  power  to  change  the  legal  effect  of  the  determination 
by  any  such  statement. 

The  second  one  is  that  this  court  has  solemnly  decided 
in  174-  N.  Y.  4Si»,  that  a  corporation,  by  putting  a  slot 
machine  into  a  saloon,  kept  by  an  individual  who  held  a  liquor 
tax  certificate  and  had  given  a  bond,  became  thereby  the 
principal  upon  that,  written  in>truinciit  and  made  all  the  prom- 
ises and  covenants  in  the-  s-im  »,  although  none  of  its  ollieers 
ever  signed  or  executed  the  bond  and  had  never  seen  or  heard 
of  it  and  became  responsible  upon  the  bond  as  upon  contract 
to  the  surety  who  paid  it,  although  the  defendant  never  had 
any  business  tran.siction  whatever  with  the  sureties.  All  this 
is  based  upon  the  words  u  hidden  principal''  contained  in  the 
opinion.     These,    to   my   mind,  are  two   very   extraordinary 
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propositions,  and  since  I  am  not  able  to  see  my  way  clear  to 
concur  in  either  of  them,  I  will  be  recorded  for  affirmance  or 
the  dismissal  of  the  appeal. 

Cullen,  Oh."  J.,  Bart lett  and  Vann,  JJ.,  concur  with 
Haight,  J.  ;  Gray,  «T.,  reads  dissenting  memorandum  and 
Werxkr,  J.,  concurs;  O'Brien,  J.,  reads  dissenting  opinion. 

Order  reversed,  etc. 


The  People  of  the  State  of  Xew  York  ex  rel.  George 
W.  Bush  et  al.,  Appellants,  v.  Byron  D.  Houghton  et  ah, 
Respondents. 

1.  Appeal  —  When  Exception  Raises  Constitutional  Question 
Below.  An  objection  by  the  appellants  that  the  constitutionality  of  a  stat- 
ute under  which  they  claim  o!liee  cannot  -be,  attacked  for  the.  first  lime  on 
appeal  to  the  Court  of  Appeals  is  without  force,  where  an  exception  was 
taken  to  the  decision  of  the  trial  judge  that  they  were  lawfully  appointed, 
and  the  constitutional  question  was  the  only  one  discussed  in  the/ opinion 
of  the  Appellate  Division. 

2.  Oswego.  (City  ot)  —  M  km  be  it  of  Municipal  Hoard  of  Health 
Is  a  City  Officer  —  Vacancy  in  Office  Must  11  y.  Filled  by  City 
Authorities  —  Const.  Art.  10,  £  2.  That  part  of  the  Public  Health  Law 
(L.  1893,  eh.  601,  £  2*>)  directing  a  county  judge  to  fill  a  vacancy  occurring 
in  a  city  board  of  health  which  has  continued  for  thirty  days  so  far  as  it 
relates  to  filling  a  vacancy  occurring  in  the  board  of  health  of  the  city  of 
Oswego,  is  unconstitutional,  in  tint  members  of  th  it  board,  are  city 
officers,  within  the  meaning  of  section  2,  article  10  of  the  Constitution, 
and  are%parlicularly  described  as  such  in  the  chaiter  and  therefore  must  be 
appointed  as  designated  therein. 

People  ex  ni.  Bash  v.  Houghton,  102  xVpp.  Div.  209,  atfirmed. 

(Argued  June  8,  1903;  decided  June  1G.  190.").) 

Appeal  from  a  judgment,  entered  March  14,  1005,  upon 
an  order  of  the  Appellate  Division  of  the  Supreme  Court  in 
the  fourth  judicial  department,  which  reversed  a  judgment  of 
Special  Term  ousting  the  defendants  from  the  oflice  of  mem- 
bers of  the  hoard  of  health  of  the  city  of  Oswego  and  directed 
that  the  complaint  he  dismissed. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  iu  the  opinion. 
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Julius  M.  Mayer,  Attorney- General  {Elisha  B.  Powell 
of  counsel),  for  appellants.  The  defendants  did  not  raise  the 
constitutional  question  by  the  pleadings  or  upon  the  trial  — 
hence  waived  it  and  cannot  raise  it  here.  {Snider  v.  Snider, 
160  N.  Y.  155;  Yose  v.  Cockroft,  44  N.  Y.  415;  Bodge  v. 
Cornelius,  168  N.  Y.  245 ;  Matter  of  Andrews,  178  N.  Y. 
420.)  A  member  of  the  board  of  health  is  not  a  city  offi- 
cer within  the  meaning  of  section  2  of  article  10  of  the  Con- 
stitution. {Bamber  v.  City  of  Rochester,  63  How.  Pr.  103 ; 
Maximilian  v.  Mayor,  etc.,  62  N".  Y.  160;  2  Dillon  on  Mun. 
Corp.  §  772 ;  Groves  v.  City  of  Rochester,  39  Hun,  9 ;  Ham 
v.  Mayor,  etc.,  70  N.  Y.  459 ;  Greaton  v.  Grippin,  4  Abb. 
[N.  S.]  310;  People  ex  rel.  Simpson  v.  Wells,  181  N.  Y. 
257.)  The  office  of  member  of  the  board  of  health  of  the 
city  of  Oswego  was  created  by  law  after  the  adoption  of  the 
Constitution  in  1846  and  may,  therefore,  bo  filled  as  the 
legislature  may  direct.  (L.  1848,  ch.  116;  L.  1895,  ch.  394; 
People  v.  Draper,  15  N.  Y.  532 ;  Bolton  v.  Albertson,  55 
N.  Y.  56 ;  Fire  Dept.v.  A.  S.  S.  Co.,  106  N.  Y.  566.) 

George  JV7".  Burt  and  John  Tiernan  for  respondents.  The 
constitutional  question  involved  here  has  been  at  issue  at  all 
stages  of  this  action,  and  also  in  the  preliminary  proceeding 
for  leave  to  commence  this  action.  (M.  Nat.  Bank  v.  Shinn, 
163  N.  Y.  363.)  Members  of  the  board  of  health  of  the  city 
of  Oswego  are  city  officers  within  the  meaning  of  section  2, 
article  10  of  the  Constitution.  (L.  1848,  ch.  116,  §  9 ;  L. 
1860,  ch.  463,  tit.  2,  §  1 ;  L.  1895,  ch.  394.)  Even  without 
these  express  declarations  and  provisions  of  the  Oswego  city 
charter,  members  of  the  board  of  health  are  city  officers 
within  the  meaning  of  section  2,  article  10  of  the  State  Con- 
stitution.   (43  App.  Div.  236 ;  21  Hun,  130.) 

Gray,  J.  The  attorney-general  of  the  state  brought  thig 
action,  upon  the  relation  of  the  appellants  to  oust  the  respond- 
ents from  their  offices  as  members  of  the  local  board  of  health 
of  the  city  of  Oswego,  upon  the  allegation  that  the  latter  had 
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"  nnlawf ally  intruded  "  into  the  said  offices  and  have  unlaw- 
fully held  and  exercised  the  same.  The  answer  of  the 
defendants  denied  this  allegation  and  denied  that  the  com- 
plainants were  ever  duly  or  legally  appointed  members  of 
the  local  board  of  health  of  the  city.  The  court,  at  Special 
Terra,  directed  judgment  against  the  defendants;  but,  on 
appeal  to  the  Appellate  Division,  in  the  fourth  department, 
the  judgment  so  directed  was  reversed  and  the  complaint  was 
dismissed  upon  the  merits.  In  the  opinion,  which  accompanied 
the  decision  of  the  Appellate  Division,  the  ground  taken  was 
that  the  appointment  of  the  complainants  in  the  action  was 
illegal  and  in  violation  of  section  2,  article  10  of  the  Consti- 
tution. The  complainants,  further,  appealed  to  this  court 
from  the  determination  of  the  Appellate  Division  and  have 
presented,  in  their  counsel's  brief  and  in  his  argument,  only 
the  constitutional  question.  The}r,  however,  premise  the  dis- 
cussion by  the  objection  that  the  defendants,  not  having  raised 
the  constitutional  question  by  the  pleadings,  or  upon  the  trial, 
cannot  raise  it  in  this  court.  The  defendants  insist  that  that 
question  was  at  all  times  at  issue.  The  question  of  the  valid- 
ity of  the  appointment  of  the  complainants  turned  upon  the 
application  of  the  provisions  of  section  2,  article  10  of  the 
State  Constitution  and  of  those  of  the  Public  Health  Law, 
under  which  the  appointment  in  question  had  been  made. 
It  appears  from  the  decision  of  the  attorney-general,  upon  the 
application  for  leave  to  commence  the  action,  that  the  conten- 
tion was  there  made  on  the  part  of  the  defendants  that  the 
appointment  was  unconstitutional.  The  conclusion  of  law  in  the 
findings  by  the  trial  judge,  that  the  complainants  were  lawfully 
appointed  members  of  the  board  of  health  of  the  city,  was  duly 
excepted  to,  and,  as  I  have  before  said,  the  constitutional  ques- 
tion was  the  only  one  discussed  in  the  opinion  of  the  Appellate 
Division.  It  is  stated  in  that  opinion  that  the  contention  of 
the  defendants  was  that  the  appointment -was  in  violation  of 
the  State  Constitution.  It  is  very  clear  that  the  situation  is 
not  one  where,  as  in  Dodge  v.  Cornelia*,  (168  N.  Y.  242),  the 
question  was  raised  for  the  first  time  in  this  court,  and,  there- 
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►  fore,  the  defendants  would  be  deemed  to  have  waived  the 
claim  of  unconstitutionality.  The  exception  to  the  decision 
of  the  trial  court,  that,  the  plaintiffs  were  lawfully  appointed, 
covers  the  question  sufficiently,  and  if  authority  were  needed 
for  this,  I  think  it  will  be  found  in  .  Massachusetts  National 
Hank  wJS/iinn,  (10.3  X.  Y.  30(>) ;  where,  although  not  specific- 
ally mentioned,  the  constitutional  question  was  deemed  cov- 
ered by  an  exception.  Judge  Yaxn,  speaking  for  the  court 
in  that  case,  observed  that  "  as  it  is  covered  by  the  exception 
to  the  report  of  the  referee,  though  not  specifically  mentioned, 
and  touches  the  settled  policy  of  the  state  with  reference  to  a 
subject  of  such  importance  as  to  be  embedded  in  the  Consti- 
tution, we  think  it  our  duty  to  decide  it." 

I  think  the  question  is  properly  before  us  and  I  pass  to  the 
merits  of  the  appeal.  It  is  sufficient  to  say  of  the  facts  of 
this  case  that  in  11)J)3,  prior  to  the  expiration  of  his  term  of 
office,  the  mayor  of  the  city  of  Oswego  nominated,  among 
others,  these  two  complainants  to  till  certain  vacancies  in  the 
board  of  health  of  the  city  ;  which  nomination  the  common 
council  declined  to  confirm.  Following  the  provision  of  sec- 
tion 20  of  the  Public  Health  Law,  the  mayor  then  notified 
the  county  judge  of  Oswego  county  of  the  existing  vacancies 
and  the  latter  appointed  the  complainants  to  fill  them.  The 
newly -elected  mayor  of  the  city,  upon  entering  office  in  Janu- 
ary, 1004,  in  a  communication  to  the  common  council,  nomi- 
nated these  two  defendants  with  others,  to  be  members  of  the 
board  of  health  in  the  place  of  the  two  complainants,  upon 
the  ground  that  he  believed  the  prior  appointment  to  have" 
been  illegal  and  of  no  effect.  The  common  council  con- 
firmed his  nominations  and  the  defendants  entered  upon  the 
duties  of  their  office.  The  legal  question  is  this:  AVas  the 
office  of  member  of  the  board  of  health  of  the  city  of 
Oswego  a  local  one  and  was  the  incumbent  a  city  officer, 
within  the  meaning  of  section  2,  article  10,  of  the  State 
Constitution  ?  The  provision  of  the  State  Constitution,  so 
far  as  applicable,  reads  as  follows:  "All  city,  town  and 
village  officers,  whose  election  or  appointment  is  not  provided 
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for  by  this  Constitution,  shall  be  elected  by  the  electors  of 
such  cities,  towns  and  villages,  or  of  some  division  thereof, 
or  appointed  by  such  authorities  thereof  as  the  Legislature 
shall  designate  for  that  purpose."  The  board  of  health  is 
created  under  the  Public  Health  Law,  (Laws  1893,  Chap.  661), 
and  section  20  of  the  law  provides  that  "  there  shall  continue 
to  be  local  boards  of  health  *  *  *  in  the  several  cities 
*  *  *  of  the  State.  *  *  *  The  board  shall  consist  of 
the  mayor  *  *  *  and  at  least  six  other  persons,  *  *  * 
who  shall  be  appointed  by  the  common  council,  upon  the 
nomination  of  the  mayor."  The  same  section,  further,  pro- 
vided that  "  If  the  proper  authorities  shall  not  fill  any  vacan- 
cies occurring  in  any  local  board  within  thirty  days  after  the 
happening  of  such  vacancy,  the  county  judge  of  the  county 
shall  appoint  a  competent  person  to  fill  the  vacancy  for  the 
unexpired  term,"  etc.  It  would  seem  that  the  provision 
for  a  local  board  of  health  in  a  city  was  sufficiently  explicit 
as  to  the  municipal  character  of  the  office ;  but  it  is  argued, 
in  substance,  that,  because  the  common  council  has  not 
the  power  to  control  the  members  of  the  board  in  the 
discharge  of  their  duties,  and  because  those  duties  do  not 
relate  to  the  exercise  of  corporate  powers,  they  are  not 
city  officers.  This  argument  is  sought  to  be  reinforced  by 
the  proposition  that  the  duties  of  such  officers  are  public 
in  their  nature  and  that  they  are  not  servants  of  the  munici- 
pal corporation,  but  of  the  general  public.  I  do  not  consider 
that  this  argument  w>  quite  sound.  The  members  of  the 
board  of  health  might  well  be  public  officers,  in  the  sense 
that  their  duties  were  rendered  to  the  public  under  a  gen- 
eral law  of  the  state,  and  yet  they  could  be  city  officers 
within  the  meaning  of  the  Constitution.  I  think  that  the  ques- 
tion does  not  turn  so  much  upon  whether  the  officers  are 
the  servants,  or  agents,  of  the  city,  as  upon  whether  their 
offices  were  created  for  the  city,  unconnected  with  any  other 
territory.  The  doctrine  of  the  case  of  People  ex  rel.  Haugh- 
ton  v.  Andrews,  (104  N.  T.  570),  and,  as  well,  that  of  People 
ex  rel.  Wood  v.  Draper,  (15  ib.  532,  539),  may  be,  appropri- 

ao 


306  People  ex  rel.  Bush  v.  Houghton.  [Jane, 

Opinion  of  the  Court,  per  Gray,  J.  [Vol.  183. 

ately,  referred  to.   They  are  subserving  the  general  public  inter- 
est in  promoting  and  maintaining  sanitary  conditions  in  the 
locality ;  but  they,  equally,  execute  a  corporate  purpose  of  the 
municipal  government;  which,  if  it  is  not  to  be  implied,  is 
actually  made  a  part  of  its  charter  by  the  laws.    They  are  to  be 
appointed  under  the  statute,  primarily,  by  the  governing  munic- 
ipal authorities  and  the  performance  of  their  duties  is  confined 
territorially  to  the  city.     It  seems  to  me  that  the  situation  was 
such  as  the  People  intended  to  be  met,  when  establishing  in  the 
fundamental  law  of  the  state  the  principle  of  "  home  rule  "  for 
its  political  subdivisions.     The  appointment  of  the  complain- 
ants by  the  county  judge  of  the  county  was,  of  course,  not  an 
appointment  by  a  municipal  authority  and  it  cannot  be  justi- 
fied, unless  the  appointees  are  to  be  regarded  as  public  officers, 
whose  offices  constitute  no  part  of  the  city  government.    That 
they  can  be  so  viewed  and   that  their  appointment  could 
validly  be  shifted  from  the  mayor  and  common  council  of  the 
city,  in  the  event  of  unfilled  vacancies  in  the  board,  upon  a 
county  officer  I  do  not  believe.    Whatever  doubt  there  might 
be  with  respect  to  a  member  of  the  board  of  health  of  the 
city  being  a  city  officer  ought  to  disappear,  when  we  notice 
the   provisions  of  the  charter  of  the  city.     The  charter  is 
found  in  chapter  394  of  the  Laws  of  1895  and  title  II  relates 
to  "Officers  of  the  City;  Their  Election  and  Appointment." 
By  section  4,  it  is  provided  that  "  The  officers  of  the  city  shall 
be  as  follows  :  Elective  officers  —  one  mayor,    *    *    *    etc. ; 
appointive  officers  —  a  city  chamberlain.    *    *    *    members 
of  the  board  of  health."     By  section  5,  it  is  provided  that 
"  no  person  shall  be  eligible     *     *     *     to  any  office  in  and  for 
the  city  of  Oswego     *     *     *     unless    *     *     *     an  elector 
and  resident  of  said  city     *     *     *     and  no  person  shall  be 
eligible  to  the  office  of  mayor    *    *    *    member  of  the  board 
of  health     *     *     *     unless  he  is  assessed  upon  the  last  pre- 
ceding assessment-rolls  of  said  city.    *    *    *  "     If  a  member 
of  the  board  of  health  could  not  be  regarded  elsewhere  in  the 
state  as  a  city  officer,  the  legislature,  which  enacted  the  Public 
Health  Law,  under  which  his  office  is  created,  has,  certainly, 
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made  hiin  a  city  officer  of  the  city  of  Oswego.  In  view  of 
what  has  been  said,  farther  discussion  is  needless  and  I  advise 
the  affirmance  of  the  judgment  appealed  from,  with  costs. 

Cullen,  Ch.  J.,  O'Brien,  Bartlett,  Haight,  Vann  and 
Werner,  JJ.,  concur. 

Judgment  affirmed. 


Edmund   C.   Viemeister,    Respondent,  v.   The  Brooklyn 
Heights  Railroad  Company,  Appellant. 

Trial  —  Error  in  Charge,  When  Cured.  Although  in  an  action 
for  negligence  an  instruction  of  the  trial  court  duly  excepted  to,  may  be 
erroneous,  where  it  is  subsequently  modified  at  plaintiff's  request  so  as  to 
conform  to  his  theory,  his  acquiescence  therein  makes  the  charge  as 
delivered  the  law  of  the  case  and  he  is  bound  by  it. 

Viemeister  v.  Brooklyn  Heights  R.  R.  Co.,  91  App.  Div.  510,  reversed. 

(Argued  May  2,  1905;  decided  June  16,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  19,  1904,  which  reversed  a  judgment  in  favor  of 
defendant  entered  upon  a  verdict  and  an  order  denying  a 
motion  for  a  new  trial  and  granted  a  new  trial. 

The  complaint  herein  alleges  "  that  theretofore  and  on  or 
about  the  26th  day  of  September,  1900,  plaintiff  was  a  pas- 
senger on  one  of  the  defendant's  cars  on  its  said  elevated  line 
on  Myrtle  avenue,  which  car  was  crowded  with  passengers, 
by  reason  of  which  fact  plaintiff  was  obliged  to,  and  did, 
stand  therein  ;  that  at  or  near  the  Vanderbilt  avenue  station 
of  said  line  the  defendant,  neglecting  and  failing  in  its  duty 
as  a  common  carrier  in  the  premises,  negligently  and  care- 
lessly allowed  and  forced  other  passengers  to  crowd  into  said 
car,  whereby  the  said  car  became  overcrowded  and  said  train 
and  car  were  then  started  up  with  a  jerking  motion,  which 
caused  the  said  passengers  to  sway  and  crowd  against  each 
other,  and  particularly  against  the  plaintiff,  forcing  him 
against  one  of  the  seats  in  said  car,  and  inflicting  upon  him 
severe  and  painful  injuries."  The  answer  is  a  general  denial, 
but  upon  the  trial  it  was  not  disputed  that  the  plaintiff's  knee 
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was  injured   while  be  was  a  passenger  upon  one  of  the 
defendant's  cars. 

On  the  21st  day  of  September,  1900,  the  plaintiff  lived  at 
Winfield,  borough  of  Queens,  city  of  New  York.  Toward 
evening  of  that  day  he  boarded  one  of  the  defendant's  Myrtle 
avenue  elevated  trains.  He  got  off  at  the  Vanderbilt  avenue 
station  on  this  line  in  order  to  transfer  to  another  train  for 
Eidgewood.  His  testimony  and  that  of  his  witnesses  tended 
to  show  that  it  was  the  "  rush  hour ; "  that  the  Vanderbilt 
avenue  station  was  crowded ;  that  plaintiff  waited  while  one 
train  went  by,  and  when  another  came  along  the  platform 
man  or  guard  opened  the  middle  door  of  one  of  the  care ; 
that  plaintiff  was  standing  close  to  the  edge  of  the  platform, 
nearest  the  train  ;  that  a  rush  by  a  number  of  persons  to 
get  on  at  this  door  forced  him  into  the  car ;  that  the  car  was 
crowded,  hut  there  was  room  for  a  few  more ;  that  plaintiff 
took  a  position  standing  near  the  end  of  one  of  the  seats ;  that . 
the  guard  on  the  outside  kept  pushing  people  into  the  car 
through  that  door  after  plaintiff  was  standing  in  that  position, 
forcing  his  knee  against  the  arm  of  the  seat  near  which  he  was 
standing ;  that  he  felt  the  pain  and  called  to  the  guard  to 
desist,  but  the  latter  crowded  on  more  passengers  ;  that  plain- 
tiff felt  the  pain  before  the  train  started  ;  that  the  train  started 
with  a  jerk  and  this  increased  the  pressure  of  the  passengers 
against  his  knee.  * 

At  the  close  of  the  plaintiff's  case  counsel  for  the  defend- 
ant moved  to  dismiss  the  complaint  upon  the  ground  that  no 
negligence  on  the  part  of  the  defendant  had  been  established, 
as  the  evidence  did  not  show  that  there  was  any  extraordinary 
movement  of  the  car  or  more  than  was  necessary  for  its 
operation.  The  court  said  :  "  I  do  not  understand  that  they 
claim  it  was  the  jerk  of  the  car  that  did  it ;  they  claim  that 
it  was  the  overcrowding."  Plaintiff's  counsel  then  said : 
"  Overcrowding  and  forcing  the  passengers  in."  The  motion 
was  denied,  but  there  was  further  colloquy  between  counsel 
and  court,  at  the  close  of  which  plaintiff's  counsel  said :  "  We 
claim  also  not  only  the  overcrowding,  but  continuing  to  force 
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passengers  into  an  overcrowded  car  by  the  guard  and  then 
the  unusual  jerk  due  to  the  extra  load  by  the  unusual  crowd." 

The  evidence  introduced  by  the  defendant  tended  to  show 
that  neither  the  car  in  question  nor  the  Vanderbilt  avenue  sta- 
tion was  crowded  at  this  time,  and  that  the  train  was  not  started 
with  more  than  the  ordinary  jerk  necessary  to  start  the  car. 

In  charging  the  jury  the  learned  trial  court  explained  the 
theory  of  the  plaintiff's  case  as  disclosed  by  the  trial,  saying 
in  part,  "  tliat  is  his  theory,  that  so  many  people  were  in  there 
(the  car)  that  it  was  not  only  inconvenient,  but  unsafe  ;  that 
they  protested  against  anybody  else  being  allowed  to  come  on, 
but  that  in  spite  of  that  the  guard  outside  who  had  power  to 
keep  people  off,  instead  of  keeping  them  off  pressed  them  in, 
and  pressing  them  in  they  pressed  his  leg  against  the  seat  and 
injured  his  knee,"  and  stating  that  if  the  jury  found  this  to 
be  the  cause  of  the  accident  they  could  find  for  the  plaintiff. 
The  court  further  charged  that  if  the  injury  to  the  plaintiff 
was  caused  by  the  jerk  of  the  car  in  starting  the  jury  should 
find  for  the  defendant,  as  there  was  no  evidence  tending  to 
show  that  the  train  was  started  with  anything  more  than  the 
jerk  necessary  to  move  it.  The  court  also  charged  that  if  the 
plaintiff  was  injured  "  by  a  rush  of  people  who  wanted  to 
get  on  board  at  the  same  time  on  this  crowded  car,  without 
the  intervention  or  assistance  of  the  guard,  the  defendant  was 
not  responsible,  because  that  is  another  risk  that  a  man  takes 
in  a  crowded  city  in  trying  to  get  home  the  same  time  as 
everybody  else  wants  to  get  home." 

The  material  part  of  the  charge  concludes  as  follows: 
"Now  that  is  the  simple  issue  in  this  case.  Was  the  plaintiff 
hurt  by  reason  of  the  fact  that  against  the  protest,  and  when 
it  became  apparent  that  it  was  unsafe  to  have  more  people  in 
there,  the  guard  persisted  in  pushing  more  people  in  ?  If 
those  are  the  circumstances  under  which  the  accident  hap- 
pened, then  yon  would  have  the  right  to  hold  the  railroad 
company  responsible,  otherwise  not." 

At  the  conclusion  of  the  charge  the  plaintiff's  counsel  took 
an  exception  to  that  portion  "  that  states  that  if  he  was  forced 
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on  by  other  passengers  in  the  desire  to  get  to  his  home  the 
company  will  not  be  liable,"  and  with  this  exception  was 
coupled  the  request  "in  view  of  that  portion  of  the  charge, 
that  if  though  forced  by  other  passengers  on  the  car,  if  he 
boarded  the  car  in  safety  and  thereafter  the  guard  pushed 
other  people  in  and  caused  this  accident,  the  company  is 
liable,"  and  the  court  so  charged. 

The  jury  rendered  a  verdict  in  favor  of  the  defendant. 
The  Appellate  Division  reversed  the  judgment  entered  thereon, 
stating  in  the  order  that  the  reversal  was  upon  the  law  solely, 
the  court  having  examined  the  facts  and  found  no  error 
therein.     From  that  order  the  defendant  appealed  here. 

I.  R.  Oeland  and  George  D.  Yeamans  for  appellant.  The 
charge  of  the  court  was  correct  on  the  issues  on  which  this 
action  was  submitted  to  the  jury,  and  the  Appellate  Division 
committed  error  in  reversing  the  case  and  granting  plain- 
tiff a  new  trial.  (Code  Civ.  Pro.  §  995;  Pollycranas  v. 
Krausz,  73  App.  Div.  593.) 

Robert  Stewart  for  respondent.  It  was  error  prejudicial 
to  the  plaintiff  to  charge  the  jury  that  if  the  plaintiff  was 
injured  by  the  rush  of  people  who  wanted  to  get  on  board 
this  crowded  car,  without  the  intervention  of  the  guard,  the 
defendant  would  not  be  liable.  {Gordon  v.  G.  A.  Ry.  Co., 
40  Barb.  546  ;  Graham  v.  31.  lit/.  Co.,  149  N.  Y.  336, 
341;  Terry  v.Jewett,  17  Hun,  395;  78  N.  Y.  338;  Dlaboda 
v.  M.  Ry.  Co.,  134  N.  Y.  585 ;  Dawson  v.  Trustees,  etc., 
38  App."  Div.  537;  McGearty  v.  31.  E.  R.  R.  Co.,  15  App. 
Div.  2 ;  Sheridan  v.  B.  cfe  N.  R.  Co.,  36  N.  Y.  39  ;  Stierle 
v.  Union  Ry.  Co.,  156  N.  Y.  70 ;  Palmer  v.  L.  &  II.  Co., 
120  N.  Y.  170 ;  Cattano  v.  31.  S.  R.  Co.,  173  N.  Y.  655.) 
If  the  injury  was  caused  by  the  combined  results  of  the  push- 
ing by  the  guard  and  forcing  of  passengers  into  an  over- 
crowded car,  together  with  the  starting  of  the  car  at  the  same 
moment,  the  defendant  is  liable,  and  it  was  error  to  refuse  to 
so  charge  when  requested.  (  Webster  v.  II.  R.  R.  R.  Co.,  38 
N.  Y.  260  ;  Leeds  v.  ilT.  Y  Tel.  Co.,  64  N.  Y.  484 ;  Sawyer 
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v.  City  of  Amsterdam,  20  Abb.  [N.  C]  227 ;  Braham  v. 
Man.  By.  Co.,  149  N.  Y.  336 ;  Lehr  v.  S.  B.  B.  Co.,  118 
N.  Y.  556.) 

Werner,  J.  The  foregoing  statement  of  facts  mates  it 
plain  that  the  theory  upon  which  this  action  was  brought  and 
tried  was,  that  the  plaintiff  had  received  his  injuries  through 
the  negligence  of  the  defendant  in  forcing  an  increased  crowd 
of  passengers  upon  a  car  already  crowded,  as  a  result  of 
which  the  plaintiff,  then  a  passenger  and  standing  in  the  car, 
was  pressed  against  a  seat ;  and  while  thus  situated,  starting 
the  car  with  such  a  sudden  jerk  as  to  bring  the  plaintiff  into 
violent  contact  with  the  seat,  and  cause  the  injury  complained 
of.  The  charge  of  the  learned  trial  court  was  mainly  con- 
sistent with  this  theory  and  correct  in  its  application  of  proper 
legal  principles.  It  contained  a  statement  to  the  effect  that  if 
the  jury  should  find  that  the  plaintiff  received  his  injuries  as 
the  result  of  a  rush  of  people  "  who  wanted  to  get  on  board 
at  the  same  time  on  this  crowded  car,  without  the  interven- 
tion or  assistance  of  the  guard,"  the  defendant  could  not  be 
held  responsible  "  because  that  is  another  risk  that  a  man 
takes  in  a  crowded  city  in  trying  to  get  home  the  same  time 
as  everybody  else  wants  to  get  home."  To  this  part  of  the 
charge  plaintiff's  counsel  excepted,  saying,  "  I  take  an  excep- 
tion to  that  portion  of  your  Honor's  charge  that  states  that  if 
he  was  forced  on  by  the  other  passengers  in  the  desire  to  get 
to  his  home  the  company  will  not  be  liable,"  and  then  con- 
tinuing with  a  request  to  charge  as  follows :  "  And  I  ask  you 
to  charge,  that  if  though  forced  by  other  passengers  on  the 
car,  if  he  boarded  the  car  in  safety,  and  thereafter  the  guard 
pushed  other  people  in  and  caused  the  accident  the  company 
is  liable."  To  this  request  the  court  responded  :  "  Certainly 
I  charge  that." 

For  the  purposes  of  this  discussion  we  may  assume  that  the 
relation  of  passenger  and  carrier  existed  between  the  plaintiff 
and  the  defendant  quite  as  fully  while  the  former  stood  upon 
the  platform  as  after  he  had  boarded  the  car.     It  was  an  ele- 
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vated  structure,  access  to  which  was  wholly  within  the  control 
of  the  defendant.  That  assumption  is  purely  academic, 
however,  for  the  platform  is  not  the  place  where  the  plaintiff 
received  his  injury.  The  allegations  and  proofs  of  the  plain- 
tiff tix  the  interior  of  the  car  as  the  place  of  the  accident,  and 
assign  as  its  cause  the  excessive  crowding  of  the  car  by  the 
guard  and  the  starting  of  the  train  with  a  sudden  jerk.  That 
is  a  theory  of  the  case  which  the  jury  could  not  have  misun- 
derstood, because  it  was  the  only  one  supported  by  evidence 
and  argument.  But  the  court  did  charge  that  if  the  accident 
was  caused  by  a  voluntary  rush  of  other  persons  who  wanted 
to  get  on  board  the  car,  the  defendant  could  not  be  held 
liable,  and  plaintiff's  counsel,  instead  of  contenting  himself 
with  an  exception  to  that  part  of  the  charge,  emphasized  his 
adherence  to  the  theory  of  the  action  set  forth  in  the  com- 
plaint by  requesting  the  court  to  charge  that,  even  though 
plaintiff  was  forced  upon  the  car  by  other  persons,  yet,  if  he 
boarded  it  in  safety,  and  the  accident  was  caused  by  the 
guard's  subsequent  forced  augmentation  of  the  crowd,  the 
defendant  was  liable.  This  request  was  granted.  This  was, 
in  substance,  a  modification  of  the  preceding  portion  of  the 
charge.  Counsel's  acquiescence  therein  has  made  the  charge 
as  delivered  the  law  of  the  case  and  he  is  bound  by  it.  The 
charge  as  a  whole  was  fairly  responsive  to  the  theory  made 
and  supported  by  plaintiffs  counsel,  and  we  should  not  be 
hypercritical  in  construing  it  simply  because  a  jury  has  unex- 
pectedly rendered  a  verdict  in  favor  of  a  railroad  corporation. 
The  order  of  the  Appellate  Division  should  be  reversed 
and  the  judgment  upon  the  verdict  affirmed,  with  costs. 

Bartlett,  J.  (dissenting).  The  record  discloses  an  excep- 
tion to  the  charge  which  justified  the  learned  Appellate  Divi- 
sion in  reversing.the  judgment  of  the  Trial  Term  in  favor  of 
the  defendant. 

In  the  main  charge  the  trial  judge  instructed  the  jury  as 
follows :  "  *  *  *  ;  or  if  you  should  find  that  he  was 
injured  by  a  rush  of  people  who  wanted  to  get  on  board  at 
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the  same  time  on  this  crowded  car  without  the  intervention 
or  assistance  of  the  guard,  why  the  railroad  company  could 
not  be  held  responsible,  because  that  is  another  risk  a  man 
takes  in  a  crowded  city  in  trying  to  get  home  the  same  time 
as  everybody  else  wants  to  get  home." 

At  the  close  of  the  charge  the  plaintiffs  counsel  submitted 
his  exception  to  the  charge  in  a  separate  sentence,  as  follows : 
"  I  take  an  exception  to  that  portion  of  your  Honor's  charge 
that  states  if  he  was  forced  on  by  other  passengers  in  the 
desire  to  get  to  his  home,  the  company  will  not  be  liable." 

This  exception  to  the  charge  was  followed  in  a  separate 
sentence  by  a  request  to  charge  as  follows  :  "  And  I  ask  you 
to  charge  in  view  of  that  portion  of  the  charge,  that  if  though 
forced  by  other  passengers  on  the  car,  if  he  boarded  the  car 
in  safety  and  thereafter  the  guard  pushed  other  people  in  and 
caused  this  accident,  the  company  is  liable."  To  this  the  trial 
judge  replied :  "  Certainly  I  charge  that." 

I  insist  that  the  exception  to  the  main  charge  was  perfectly 
clear  and  raised  the  question  whether  or  not  it  was  legal  error 
for  the  trial  judge  to  instruct  the  jury  that  the  railroad 
company  could  not  be  held  responsible  if  the  plaintiff  was 
injured  by  a  rush  of  people  who  wanted  to  get  on  board  the 
train  at  the  same  time  plaintiff  did  without  the  intervention 
or  urging  of  the  guard.  In  my  opinion  the  railroad  company 
was  liable  even  if  there  had  been  no  action  of  the  guard,  for 
the  reason  that  it  had  allowed  the  station  platform  to  become 
unduly  crowded,  which  brought  about  the  unfortunate  situa- 
tion resulting  in  plaintiffs  serious  injury.  The  jury  should 
have  been  instructed  that  whether  the  accident  to  the  plain- 
tiff was  caused  by  the  crowd  from  behind  forcing  people  into 
the  car,  or  by  the  guard  accomplishing  the  same  result,  in 
either  event  the  company  was  liable. 

Mr.  Justice  Hirschbero,  writing  for  the  Appellate  Division 
and  referring  to  the  manner  in  which  the  trial  judge  had 
charged  the  jury,  said :  "The  remarks  of  the  learned  trial 
judge  may  perhaps  be  conceded  to  be  sound  when  applied 
to  a  road  which  is  operated  upon  the  surface  of  a  public  high- 
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way,  but  have  no  application  to  a  road  built  upon  private 
property  to  which  the  company  controls  access  and  where  a 
crowd  cannot  congregate  in  dangerous  numbers  unless  the 
individuals  composing  it  pay  fares  to  the  company  in  advance. 
As  was  said  by  Mr.  Justice  Bartlett  in  the  case  of  Dawson 
v.  New  York  <&  Brooklyn  Bridge  (31  App.  Div.  537,  at 
page  539),  *  The  defendants  in  the  case  at  bar  exercised  com- 
plete control  over  the  avenues  of  access  to  the  train  upon 
which  the  plaintiff  took  passage,'  and  it  was  accordingly  held 
that  it  being  within  their  power  to  limit  the  number  of  pas- 
sengers who  should  be  permitted  to  go  upon  the  station  plat- 
form and  into  the  cars,  it  was  their  duty  to  exercise  that 
power  in  obedience  to  the  obligation  imposed  by  law  upon 
common  carriers  so  to  regulate  the  movements  and  disposition 
of  those  whom  they  undertake  to  transport  as  to  preserve 
the  safety  of  all." 

The  fact  that  the  defendant  company  had  absolute  control 
over  the  access  to  the  train  was  ignored  by  the  trial  judge, 
but  proved  a  potent  factor  in  leading  the  Appellate  Division 
to  reverse  the  judgment  for  the  defendant. 

I  vote  for  affirmance. 

Cullen,  Ch.  J.,  Gray,  O'Brien,  Haight  and  Vann,  JJ.,  con- 
cur with  Werner,  J. ;  Bartlett,  J.,  reads  dissenting  opinion. 

Order  reversed,  etc. 


The  People  of  the  State  of  New  York  ex  rel.  Ellen  P. 
Kellogg  et  al.,  as  Trustees  under  the  Will  of  Charles 
Kellogg,  Deceased,  Appellants,  v.  James  L.  Wells  et  al., 
as  Commissioners  of  Taxes  and  Assessments  of  the  City  of 
New  York,  Respondents. 

1.  Tax  —  Assessment  Against  Trustees,  One  of  Whom  Is  a  Non- 
Resident.  An  assessment  in  the  city  of  New  York  against  property  he!d 
jointly  by  two  trustees,  one  of  whom  is  a  non-resident,  for  $50,000,  is 
illegal,  and  while  a  tax  against  the  latter  would  be  void,  he  is  not  com- 
pelled to  await  proceedings  for  the  enforcement  of  the  tax,  but  may 
under  the  Tax  Law  (L.  1896,  ch.  908)  obtain  a  writ  of  certiorari  for  the 
purpose  of  reviewing  the  assessment  and  procuring  its  cancellation. 
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2.  Reduction  of  Assessment  to  One-half.  A  reduction  in  such 
assessment  to  one-half  thereof  is  also  necessary  and  proper  under  section 
8  of  the  Tax  Law. 

3.  Evidence  as  to  Value  of  Estate  Incompetent.  Evidence  that 
the  actual  value  of  one-half  of  the  estate  exceeded  the  amount  of  the  entire 
assessment  is  properly  excluded  in  such  a  proceeding,  for  the  reason  that 
if  true,  permitting  the  whole  amount  to  stand  as  to  the  other  trustee  would 
be  equivalent  to  increasing  his  assessment  which  could  only  be  done 
under  the  charter  upon  notice  to  him  of  such  increase,  within  the  time 
prescribed  by  law. 

People  ex  rel.  Kellogg  v.  Wells,  101  App.  Div.  600,  reversed. 

(Argued  May  31,  1905;  decided  June  16,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
ruary 17,  1905,  which  reversed  an  order  of  the  Special  Term 
in  certiorari  proceedings  directing  the  cancellation  of  an 
assessment  against  one  of  the  trustees  herein  and  the  reduc- 
tion of  an  assessment  against  the  other  and  directed  that  the 
writ  of  certiorari  be  quashed. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Henry  R.  Ham  and  Ambrose  G.  Todd  for  appellants. 
The  commissioners  assessed  the  entire  estate  in  the  hands  of 
both  trustees  at  $50,000.  ~No  issue  as  to  amount  was  raised 
by  either  party  in  the  proceedings  before  the  commissioners, 
and  thereby  the  amount  was  removed  from  controversy.  The 
issue  raised  was  that  the  relators  were  aggrieved  by  the  illegal 
assessment  of  a  non-resident  trustee.  (People  ex  rel.  Beaman 
v.  Feitner,  168  N.  Y.  360.)  No  question  as  to  the  amount 
of  the  esjtate  having  been  raised  before  the  commissioners, 
the  amount  cannot  be  considered  in  this  proceeding.  (People 
ex  rel.  Littman  v.  Wells,  91  App.  Div.  172 ;  People  ex  rel. 
Edison  Co.  v.  Feitner,  39  Misc.  Eep.  463.)  The  commis- 
sioners were  bound  to  act  in  accordance  with  the  absolutely 
uncontradicted  statements  of  the  relator,  and  their  failure  to 
do  so  constitutes  legal  error,  rendering  the  assessment  illegal. 
(People  ex  rel.  Edison  v.  Barker,  139  N.  Y.  55  ;  People  ex 
G.  F  Ins.  Co.  v.  Ferguson,  38  N.  Y.  89  ;  People  ex  rel. 
Edison  v.  Barker,  141  N.  Y.  251 ;  People  ex  rel.  E  G.  Z. 
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Co.  v.  Barker,  144  N.  Y.  94 ;  People  ex  rel.  Subicay  Co.  v. 
Barker,  7  App.  Div.  27,  31 ;  151  N.  Y.  639  ;  People  ex  rel. 
Lord  v.  Feitner,  78  App.  Div.  287 ;  People  ex  rel.  Thomas 
v.  Feitner,  90  App.  Div.  9 ;  People  ex  rel.  Bhumgara 
Co.  v.  Wells,  93  App.  Div.  212;  179  N.  Y.  529.)  The 
court  will  not  take  testimony  except  when  an  issue  of 
fact  is  raised  by  the  petition  and  return.  There  being  no 
such  issue  raised,  the  assessment  must  stand  or  fall  upon  the 
evidence  before  the  commissioners.  (People  ex  rel.  Bhum- 
gara Co.  v.  Wells,  93  App.  Div.  212 ;  People  ex  rel.  Thomson 
v.  Feitner,  168  N.  Y.  441 ;  People  ex  rel.  Bronx  Gas  Co.  v. 
Feitner,  43  App.  Div.  198 ;  People  ex  rel.  Twenty-third 
St.  By.  Co.  v.  Feitner i  92  App.  Div.  518 ;  People  ex  rel.  M. 
By.  Co.  v.  Barker,  152  N.  Y.  417;  People  ex  rel.  Subway 
Co.  v.  Barker,  151  N.  Y.  639.)  No  issue  of  fact  is  raised  by 
the  petition  and  return  in  the  case  at  bar,  and  the  motion  for 
judgment  on  the  pleadings  was  properly  granted.  (People 
ex  rel.  Thomas  v.  Feitner,  90  App.  Div.  9  ;  People  ex  rel. 
Bhumgara  Co.  v.  Wells,  93  App.  Div.  212.) 

John  J.  Delany,  Corporation  Counsel  (George  S.  Coleman 
and  F.  Crosby  Kindleberger  of  counsel),  for  respondents. 
Where  taxable  personal  property  is  held  jointly  by  two 
trustees,  one  of  whom  is  a  resident  of  the  city  of  New  York, 
one-half  of  the  estate  so  held  may  be  assessed  there  for  pur- 
poses of  taxation.  (People  ex  rel.  Beaman  v.  Feitner,  168 
N.  Y.  360.)  The  evidence  contained  in  the  stipulation  that 
on  the  second  Monday  of  January,  1903,  the  trustees  had  in 
their  possession  and  control  taxable  personal  property  amount- 
ing to  $100,000,  was  competent,  and  required  that  the  assess- 
ment be  sustained.  (People  ex  rel.  Manhattan  Railway  Co. 
v.  Barker,  152  N.  Y.  417;  People  ex  rel.  C.  Z.  Co.  v.  Feit- 
ner, 81  App.  Div.  118 ;  People  ex  rel.  B.  Mfg.  Co.  v.  Wells ■ 
84  App.  Div.  330 ;  People  ex  rel.  K  S.  D.  Co.  v.  Wells,  181 
N.  Y.  245;  People  ex  rel.  M.  R.  Co.  v.  Barker,  165  N.  Y. 
304.)  The  relators  have  failed  to  show  that  they  have  been 
aggrieved  by  the  assessment  made.  (People  ex  rel.  F.  G.  L. 
Co.  v.  Barker,  GQ  Hun,  21  ;  People  ex  rel.  U.  V.  C.  Co.  v- 
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Feitner,  54  App.  Div.  214 ;  People  ex  rel.  E.  M.  Co.  v.  Feit- 
ner,  60  App.  Div.  282 ;  People  ex  rel.  W.  P.  Co.  v.  Wells, 
180  N.  T.  62.) 

Cullen,  Ch.  J.  The  respondents,  the  commissioners  of 
taxes  and  assessments  of  the  city  of  New  York,  assessed  the 
relators  as  trustees  for  the  purpose  of  taxation  in  the  year 
1903  as  possessed  of  personal  property  of  the  value  of  fifty 
thousand  dollars.  When  the  assessment  books  were  open  for 
examination,  as  provided  by  the  charter  of  the  city  of  New 
York,  the  relator,  Ellen  P.  Kellogg,  filed  an  affidavit  witli  the" 
tax  commissioners  setting  forth  that  she  was  not  a  resident  of 
the  city  or  state  of  New  York,  but  resided  in  the  state  of 
New  Jersey,  and  asked  that  the  assessment  upon  the  relators 
be  canceled  and  annulled.     This  application  was  refused. 

Subsequently,  upon  the  petition  of  the  relators,  a  writ  of 
certiorari  was  issued  to  the  tax  commissioners  for  the  purpose 
of  reviewing  their  determination.  The  petition  alleged  that 
Ellen  P.  Kellogg,  one  of  the  relators,  was  a  non-resident  of 
the  state,  as  already  said.  The  respondents  made  return  to 
the  writ,  in  which  they  set  forth,  on  information  and  belief, 
that  their  predecessors  in  office  refused  to  grant  the  applica- 
tion of  Mrs.  Kellogg  because  it  appeared  on  examination  that 
half  the  value  of  the  trust  estate  exceeded  the  amount  assessed 
against  the  two  relators,  but  did  not  put  in  issue  the  allega- 
tion that  Mrs.  Kellogg  was  a  non-resident.  When  the  pro- 
ceeding came  on  for  hearing,  the  relators  moved  for  judgment 
on  the  return,  which  was  held  under  advisement.  Pending 
the  decision,  Mrs.  Kellogg  was  examined  as  to  her  residence, 
and  the  respondents  offered  to  prove  the  value  of  the  trust 
estate  as  stated  in  their  return.  This  testimony  was  excluded, 
and  the  Special  Term  granted  the  plaintiffs'  motion  for  judg- 
ment and  ordered  that  the  assessment  be  canceled  as  against 
Mrs.  Kellogg  and  be  reduced  as  against  her  co-trustee,  the 
relator  Camp,  to  the  sum  of  twenty -five  thousand  dollars.  On 
appeal  the  Appellate  Division  reversed  this  order  and  quashed 
the  writ,  holding  that  the  relators  had  set  forth  no  grievance 
as  a  ground  for  their  application. 
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We  disagree  with  the  opinion  of  the  Appellate  Division 
that  the  relators  had  no  grievance  warranting  the  issue  of  the 
writ.  Any  tax  imposed  on  the  relators  as  a  result  of  the 
assessment  made  by  the  commissioners  would  be  in  the  nature 
of  a  judgment,  on  which  prima  facie  both  the  relators  would 
be  liable  personally  for  the  amount  of  the  tax.  It  is  true  that 
such  a  judgment  would  not  be  conclusive  against  Mrs.  Kel- 
logg, and  that  she  might,  by  proving  that  she  was  a  non- 
resident, show  that  the  tax  commissioners  had  no  jurisdiction 
over  her,  and  that,  therefore,  the  tax  was  as  to  her  void.  She 
was  not,  however,  compelled  to  await  proceedings  to  enforce 
the  tax,  for  by  section  250  of  the  Tax  Law  (Chap.  908, 
Laws  of  1896)  any  person  aggrieved  by  an  assessment  for 
property  may  obtain  the  writ  either  for  illegality  or  for  over- 
valuation. Her  right  to  relief  was  based,  not  on  any  over- 
valuation, but  on  the  ground  that  the  assessment  was  illegal, 
which  it  unquestionably  was  as  to  her.  Therefore,  the  order 
of  the  Special  Term  canceling  the  assessment  as  to  Mrs. 
Kellogg  was  correct. 

We  think  the  action  of  the  Special  Term  in  reducing  the 
assessment  as  to  the  other  trustee  was  also  necessary  and 
proper.  By  section  8  of  the  Tax  Law,  where  personal  prop- 
erty is  in  the  possession  or  under  the  control  of  two  or  more 
trustees  residing  in  different  tax  districts,  each  must  be  taxed 
for  an  equal  proportion  of  the  value  of  such  property  so  held 
by  them.  Therefore,  where,  as  in  this  case,  one  of  two  trustees 
resided  without  the  state  the  other  trustee  could  be  assessed 
only  for  one-half  of  the  value  of  the  trust  estate.  Now,  it 
might  be  argued,  not  without  some  force,  that  as  the  assess- 
ment was  against  both  the  relators  jointly  and  as  to  one  of  them 
the  assessors  had  no  jurisdiction  the  assessment  was  wholly  void. 
The  relators,  however,  are  in  no  position  to  make  such  a  claim 
for  they  did  not  appeal  from  the  order  of  the  Special  Term, 
and  we  may  say  further  that  if  made  we  would  not  be  dis- 
posed to  accede  to  it.  We  are  at  a  loss,  however,  to  see  how 
an  assessment  of  the  whole  estate  in  the  hands  of  both  rela- 
tors at  a  certain  value  can  be  construed  as  an  assessment  of 


1905.]  People  ex  eel.  Kellogg  v.  Wells.  319 

N.  Y.  Rep.]       Opinion  of  the  Court,  per  Ccllen,  Ch.  J. 

one-half  of  the  estate  at  the  same  value.  The  most  that  can 
be  said  of  such  an  assessment,  and  we  think  that  may  fairly 
be  said  of  it,  is  that  it  necessarily  imports  that  the  share  of 
each  trustee  as  determined  by  the  assessors  was  one-half  the 
value  at  which  they  had  assessed  the  whole.  Nor  was  there 
any  error  made  by  the  Special  Term  in  excluding  the  evi- 
dence offered  by  the  respondent  to  show  that  the  actual 
value  of  even  one-half  of  the  estate  held  by  the  relator  Camp 
exceeded  the  amount  of  the  entire  assessment  imposed  on 
both  trustees.  It  must  be  borne  in  mind  that  this  assessment 
was  attacked  not  for  overvaluation  but  for  illegality,  and  it 
was  no  answer  to  the  claim  of  illegality  that  there  had  been 
an  undervaluation.  It  is  true  that  when  Mrs.  Kellogg's 
affidavit  was  filed  with  the  assessors  that  board  might  have 
re-examined  the  assessment,  and  if  they  ascertained  that  the 
assessment  imposed  on  the  two  trustees  was  less  than  the  real 
value  of  the  estate  they  might,  having  canceled  the  assessment 
against  Mi's.  Kellogg,  have  assessed  Camp  for  the  amount 
previously  imposed  on  the  whole  estate  or  even  a  greater 
amount  if  the  facts  warranted  it.  But  such  action  of  the 
assessors  would  have  been  an  increase  of  the  assessment 
imposed  on  Camp  and  under  the  charter  of  New  York  could 
be  made  only  upon  giving  notice  to  Camp  of  such  increase 
within  the  time  prescribed  by  law.  This  procedure  is  so 
fully  discussed  in  the  opinion  rendered  by  Judge  Vann  in 
the  recent  case  of  People  ex  rel.  Simpson  v.  Wells  (181 
N.  Y.  252)  that  it  is  not  necessary  to  now  refer  to  it  in  detail. 
No  notice  of  6uch  increase,  however,  was  given  to  Camp,  and, 
therefore,  the  assessment  as  against  him  could  not  be  raised 
no  matter  what  the  facts  were  that  would  justify  an  increase. 
In  fact  the  commissioners  did  not  assume  to  increase  the 
assessment  on  Camp. 

It  follows  that  the  order  of  the  Appellate  Division  should 
be  reversed  and  that  of  the  Special  Term  affirmed,  with  costs. 

Gray,  O'Brien,  Bartlett,  Haight,  Vann  and  Werner, 
JJ.,  concur. 

Order  reversed,  etc. 
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In  the  Matter  of   the  Real  Property  of  Elam  A.  Hatch, 

Deceased. 
Kay  Semon  Hatch,  as  Executrix,  et  al.,  Respondents  ;  Wil- 
liam R.  BANCROFr  et  al.,  Appellants. 

Sale  of  Decedent's  Real  Estate  —  When  Proceeds  Thereof 
Cannot  Be  Used  to  Pay  Expenses  of  Administration  —  Code  Civ. 
Pro.  §§  2749-2801.  Under  the  provisions  of  section  2798,  construed  with 
other  sections  of  title  5  of  chapter  18  of  the  Code  of  Civil  Procedure  as 
it  read  at  tjie  time  of  the  commencement  of  this  proceeding  in  June,  1900, 
no  part  of  the  proceeds  of  real  estate  sold  for  the  payment  of  the  debts 
and  funeral  expenses  of  a  decedent  can  be  used  to  reimburse  the  execu- 
trix for  the  expenses  of  administration,  consisting  mainly  of  the  amount 
paid  to  the  attorneys  employed  by  her  in  a  contest  over  the  probate  of 
the  will. 

Mattel*  of  Hatdi,  97  App.  Div.  496,  reversed. 

(Argued  May  29,  1905;  decided  October  8,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
October  11,  1904,  which  reversed  a  decree  of  the  Monroe 
County  Surrogate's  Court  made  in  a  proceeding  for  the  sale 
of  real  property  of  a  decedent  for  the  payment  of  debts,  dis- 
allowing the  claim  of  the  executrix  for  expenses  of  adminis- 
tration of  said  decedent's  estate. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Horace  McGulre  for  appellants.  Prior  to  September  1, 
1904,  there  was  no  authority  for  the  reimbursement  of  an 
executor  or  an  administrator  for  expenses  of  administration  or 
will  contest  out  of  the  proceeds  of  a  decedent's  real  estate. 
(Matter  of  FoUy,  39  App.  Div.  248  ;  Matter  of  Summers, 
37  Misc.  Rep.  575 ;  Hatter  of  Woodard,  13  N.  Y.  S.  R.  161 ; 
Matter  of  Wilcox,  11  Civ.  Pro.  Rep.  421;  Matter  of  Quat- 
lander,  29  Misc.  Rep.  566 ;  Ball  v.  Miller,  17  How.  Pr.  300.) 

Clarence  W.  McKay,  Fletcher  C.  Peck  and  William  A. 
Sutfierland  for  respondents.     The  executrix  is  entitled  to  the 
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payment  of  the  sum  found  due  to  her  on  the  judicial  settlement 
of  her  account  in  preference  to  the  claims  of  the  general  cred- 
itors. {Ball  v.  Miller,  17  How.  Pr.  300 ;  Shute  v.  Shuts,  5 
Den.  1 ;  2  Jessup's  Snrr.  Pr.  [2d  ed.]  1305.) 

Vann,  J.  In  this  proceeding,  to  6ell  real  estate  for  the 
payment  of  debts,  the  material  facts  are  as  follows:  Elam  A. 
Hatch,  a  resident  of  the  county  of  Monroe,  died  February 
4th,  1899,  leaving  a  will,  which  after  a  long  contest  was 
finally  admitted  to  probate.  {Matter  of  Hatch,  57  App.  Div. 
635  ;  75  App.  Div.  609  ;  176  N.  Y.  592.)  In  the  meantime 
there  was  temporary  administration  of  the  estate,  which  was 
superseded  by  permanent  administration  upon  the  probate  of 
the  will.  The  personal  assets  were  exhausted  and  the  debts 
and  funeral  expenses  were  wholly  unpaid,  60  that  it  became 
necessary  to  sell  the  real  estate.  On  the  5th  of  June,  1900, 
this  proceeding  was  commenced  for  that  purpose,  and  no 
question  is  raised  except  as  to  the  disposition  of  the  proceeds. 

On  the  26th  of  May,  1904,  a  decree  distributing  the  pro- 
ceeds of  the  sale  was  made  by  the  surrogate.  Tlie  amount  to 
be  distributed  was  the  sum  of  $4,140.65,  but  after  deducting 
$926.77,  the  expenses  of  the  proceeding,  and  $890.98,  the 
gross  sum  accepted  by  the  widow  in  lieu  of  dower,  there 
remained  but  $2,322.94  to  be  divided.  The  funeral  expenses 
amounted  to  $135.54,  the  debts  duly  established  to  $2,521.34 
and  the  expenses  of  administration,  including  the  amount  paid 
by  the  executor  in  the  litigation  over  the  will,  to  $4,756.95. 
The  sum  last  named  was  fixed  upon  a  judicial  settlement  of 
the  accounts  of  the  executor  on  the  15th  of  February,  1902, 
arid  the  decree  then  made  adjudged  among  other  things 
"that  there  is  due  the  6xccutor  on  the  settlement  of  this,  her 
account,  for  expenses  of  administration  and  will  contest 
actually  paid  by  her,  the  sum  of  $4,756.95."  The  executrix 
claimed  that  the  entire  proceeds  of  the  real  estate,  less  the 
expenses,  should  be  applied  on  this  claim  and  that  neither 
undertaker  nor  creditor  should  have  any  part  thereof.  (Code 
Civ.  Pro.  §  2730.)  The  decree  of  distribution  directed  the 
21 
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payment  of  the  funeral  expenses  in  full  and  that  the  remainder 
of  the  net  proceeds,  amounting  to  $2,187.40,  should  be  applied 
pro  rata  upon  the  debts.  The  claim  of  the  executrix  "  to  be 
reimbursed  for  expenses  of  administration  and  will  contest" 
was  "  disallowed  and  denied."  Upon  appeal  by  the  executrix 
and  others,  the  Appellate  Division  by  a  divided  vote  reversed 
the  decree  in  so  far  as  it  disallowed  said  claim,  and  directed 
that  it  should  be  allowed  and  that  the  distribution  should  be 
readjusted  accordingly.  Certain  of  the  creditors  now  appeal 
to  this  court. 

The  question  presented  is  whether  the  executrix  shall  be 
reimbursed  out  of  the  proceeds  of  the  real  estate,  to  the 
exclusion  of  creditors,  for  the  expenses  of  administration,  con- 
sisting mainly  of  the  amount  paid  to  the  attorneys  employed 
by  her  in  the  contest  over  the  will.  The  answer  to  this  ques- 
tion depends  upon  the  construction  of  paragraph  6  of  section 
2793  of  tlie  Code  of  Civil  Procedure  as  it  stood  when  this 
proceeding  was  commenced,  which  was  prior  to  the  dates 
when  certain  amendments  went  into  effect.  (L.  1900,  ch. 
120 ;  L.  1904,  ch.  750.)  In  our  discussion  of  the  subject  we 
shal^ allude  exclusively  to  the  statute  as  it  was  before  the 
passage  of  the  acts  last  cited. 

While  real  estate  of  a  devisee  cannot  be  sold  to  pay  the 
expenses  incurred  by  an  executor  in  a  contest  over  the  will, 
it  is  claimed  that  when  actually  sold  to  pay  debts,  such 
expenses  must  be  paid  out  of  the  proceeds  before  any  part 
can  be  applied  upon  the  debts,  or  even  on  the  funeral 
expenses.  This  in  effect  would  take  the  property  of  one  per- 
son to  pay  the  debts  of  another,  for  the  devisee  does  not  need 
probate  of  the  will  by  the  surrogate  in  order  to  establish  his 
right  to  the  land.  A  devisee  can  sell,  mortgage  and  convey 
without  such  probate  and  can  take  possession  or  maintain 
ejectment.  Heal  estate  is  a  kind  of  property  in  which  the 
executor  has  no  interest  and  he  cannot  incur  expenses  on  the 
credit  thereof.  Tenderness  for  the  rights  of  heirs  and  devi- 
sees for  time  out  of  mind  has  been  a  marked  characteristic  of 
the  common  law  and  the  statute  before  us  should   be   read 
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in  the  light  of  that  fact  in  order  to  ascertain  the  real  intention 
of  the  legislature.  Laying  aside  the  question  of  power,  let 
us  see  whether  the  legislature  intended  to  depart  from  tlie 
common-law  rule  to  such  an  extent  as  to  sacrifice  the  rights 
of  devisees,  not  for  the  payment  of  debts,  which,  of  course, 
would  be  proper,  but  to  pay  the  expenses  of  administration 
in  which  the  devisees  have  no  legal  concern,  except  incident- 
ally as  a  matter  of  evidence.     (Code  Civ.  Pro.  §  2627.) 

The  proceeding  before  us  is  regulated  by  title  5  of  chapter  18 
of  the  Code  of  Civil  Procedure,  entitled  "  Disposition  of  the 
decedent's  real  property,  for  the  payment  of  debts  and  funeral 
expenses.  Distribution  of  the  proceeds."  (Code  Civ.  Pro.  §§ 
2749,  2801.)  We  cite  and  quote  from  the  statute  before  the 
Code  amendments  went  into  effect.  The  Code  provides  that 
the  real  property  of  which  a  decedent  died  seized  may  be  sold 
to  pay  his  debts,  funeral  expenses  and  judgment  liens  existing 
at  his  death.  (§  2749.)  At  any  time  within  three  years  after 
the  decease  a  proceeding  to  sell  may  be  instituted  by  the 
executor  or  administrator,  by  a  person  holding  a  judgment 
lien  upon  the  real  property  of  the  decedent,  or  by  any  other 
creditor,  but  it  is  limited  to  the  three  objects  above  named. 
(§  2750.)  The  petition  must  show  the  unpaid  debts  of  the 
decedent,  the  names  of  the  creditors,  the  amount  of  each 
claim,  the  sum  due  for  funeral  expenses,  the  names  of  the 
husband  or  wife  and  of  all  the  heirs  and  devisees  and,  if  pre- 
sented by  the  executor  or  administrator,  the  amount  of  per- 
sonal property  which  has  come  into  his  hands  and  the  applica- 
tion thereof.  (§  2752.)  Creditors  must  be  cited  and  heirs 
or  devisees  may  contest  every  fact  essential  to  jurisdiction. 
(§  2755.)  If  a  debt  is  merged  in  a  judgment  against  the  exec- 
utor, only  the  amqunt  recovered,  exclusive  of  costs,  can  be 
allowed.  (§  2757.)  "  The  decree  must  determine  and  specify 
the  amount  of  each  debt  *  *  *  as  a  valid  and  subsisting 
debt  against  the  decedent's  estate,  or  as  a  just  and  reasonable 
charge  for  funeral  expenses."  (§  2758.)  Before  a  decree  to 
sell  can  be  made  it  must  be  established  to  the  satisfaction  of 
the  surrogate  that  "  the  debts,  or  liens,  or  both,  for  the*  pay- 
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ment  of  which  the  decree  is  made,  are  the  debts  of  the  dece- 
dent, or  are  just  and  reasonable  charges  for  his  funeral  expenses, 
or  are  liens  by  judgment  existing  at  his  death  upon  his  real 
property,  or  upon  some  portion  thereof;  and  are  justly  due." 
(§  2759.)  The  land  or  so  much  thereof  as  is  necessary  "  in 
order  to  pay  the  debts,  judgment  liens  thereon,  and  funeral 
expenses  of  the  decedent "  may  be  mortgaged,  leased  or  sold. 
(§§  2760,  2761.)  The  proceeds  are  distributed  upon  notice, 
and  at  the  time  designated  "thg  surrogate  must  hear  the 
allegations  and  proofs  of  the  creditors  or  lienors,  and  of  tlie 
persons  interested  in  the  estate,  or  in  the  application  of  the 
proceeds,  respecting  any  demands  against  the  decedent  or  for 
his  funeral  expenses,"  etc.    (§  £788.) 

These  are  among  the  leading  steps  required  in  order  to 
create  the  fund  to  be  distributed,  and  the  rule  of  distribution 
appears  in  section  2793,  which  prescribes  the  following  order 
of  payment :  1.  The  expenses  of  the  proceeding  to  sell,  mort- 
gage or  lease.  The  second,  third  and  fourth  are  not  now  mate- 
rial. 5.  Judgment  liens  existing  at  the  decedent's  deatli  accord- 
ing to  their  respective  priorities.  6.  "  Out  of  the  remainder  of 
the  money,  must  be  paid  the  sum,  if  any,  which  has  been 
found  to  be  due  to  the  executor  or  administrator,  upon  a  judi- 
cial settlement  of  his  account,  after  applying  thereupon  the 
proceeds  of  the  personal  property.  But  this  subdivision  does 
not  authorize  the  repayment  to  an  executor  or  administrator,  of 
any  sum  paid  by  him  to  a  creditor  of  the  decedent,  exceeding 
the  proportion  which  that  creditor  would  be  entitled  to  receive 
from  the  estate  of  the  decedent,  upon  the  distribution  of  all 
the  assets  of  the  decedent,  and  the  proceeds  of  property  dis- 
posed of  as  prescribed  in  this  title."  7.  The  reasonable 
funeral  expenses  of  the  decedent.  8.  The  other  debts  of  the 
decedent  as  established.  After  payment  of  these  classes  of 
claims  in  the  order  named,  if  any  surplus  remains  it  must 
be  paid  over  to  the  heirs  and  devisees. 

Thus  wo  have  a  practice  act  governing  the  disposition  of 
real  estate  for  the  payment  of  debts  and  funeral  expenses  and 
all  the  provisions  thereof  should  be  read  together.     While 
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paragraph  6  of  section  2793  is  broad  enough  to  cover  pay- 
ment of  the  expenses  of  administration  it  would  be  very 
remarkable  if  the  legislature  intended  that  the  expense  of 
contesting  the  will  should  be  paid  out  of  money  derived  from 
the  sale  of  land  belonging  to  devisees  in  preference  to  the 
funeral  expenses  and  the  debts  of  the  decedent.  When  para- 
graph 6  is  read  as  an  entirety  it  is  capable  of  the  construction 
that  the  first  sentence  relates  to  the  same  subject  as  the  sec- 
ond, and  that  the  sum  found  due  to  the  executor  is  the  amount 
paid  by  him  to  creditors  of  the  decedent  for  which  he  would 
be  entitled  to  reimbursement  subject  to  the  limitation  men- 
tioned. {Ball  v.  Miller,  17  How.  Pr.  300.)  The  statute 
thus  construed  would  simply  codify  the  rule  laid  down  in  the 
case  cited,  as  it  has  in  other  instances,  so  as  to  embrace  the 
entire  subject.  (L.  18G3,  ch.  400.)  Not  only  should  para- 
graph 6  be  read  as  an  entirety,  but  it  should  be  read  in  con- 
nection with  all  other  provisions  relating  to  the  sale  of  real 
property  for  the  payment  of  debts.  When  thus  read  we  find 
that  when  this  proceeding  was  commenced  there  was  no  author- 
ity for  a  sale  to  pay  the  expenses  of  administration,  but  only  for 
the  purpose  of  paying  the  debts  and  funeral  expenses  of  the 
decedent.  While  the  statute  specifically  names  the  various 
classes  whose  claims  are  to  be  paid  and  requires  a  statement 
of  the  amount  claimed  by  each  person,  as  is  necessary  in 
order  to  determine  the  sum  to  be  raised  and  how  much  of  the 
land  should  be  sold  for  the  purpose,  the  expenses  of  adminis- 
tration are  not  included,  yet  why  should  they  be  omitted  if 
they  are  to  be  paid  ?  How  can  the  court  decide  whether  a 
sale  af  all  or  only  a  part  of  the  real  estate  is  necessary,  unless 
proof  is  given  as  to  the  entire  amount  required  to  discharge 
all  claims  lawfully  chargeable  upon  the  land?  Moreover, 
debts  are  a  lien  upon  the  land  for  three  years,  yet  the  para- 
graph in  question,  as  construed  below,  requires  payment  of 
the  expense  of  administration,  which  is  not  a  lien,  in  prefer- 
ence to  the  general  lien  of  creditors  prescribed  by  law.  It  is 
not  reasonable  to  hold  that  the  legislature  intended  to  author- 
ize payment  of  a  claim  for  general  expenses  out  of  the  land 
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and  yet  to  deny  the  right  to  sell  land  for  that  purpose.  {MaU 
ter  of  Quadandery  29  Misc.  Kep.  566 ;  Matter  of  Summers,  37 
Misc.  Rep.  575 ;  Matter  of  Meakim^  5  Civ.  Proc.  Rep.  421 ; 
Matter  of  Woodard,  13  N.  Y.  St.  Rep.  161.)  The  recent 
amendments  of  the  statute  indicate  that  the  legislature  was 
of  the  opinion  that  executors  were  not  sufficiently  protected 
theretofore,  and  thus  confirm  the  construction  we  have 
adopted.    (L.  1900,  ch.  120 ;  L.  1904,  ch.  750.) 

While  the  question  is  close  and  difficult,  we  think  that  when 
all  the  provisions  relating  to  the  sale  of  real  property  for  the 
payment  of  debts  are  read  together,  the  intention  of  the  legis- 
lature was  not  to  authorize  payment  of  ttie  expenses  of  admin- 
istration out  of  the  proceeds  of  real  estate,  but  to  restrict  the 
account  mentioned  in  the  first  sentence  of  the  paragraph 
under  consideration  to  the  amount  paid  in  anticipation  upon 
the  claims  of  creditors,  as  indicated  by  the  last  sentence 
thereof.  We  have  not  constmed  the  statute  in  its  present 
form,  but  have  construed  it  as  it  was  when  the  question  dis- 
cussed arose. 

The  order  of  the  Appellate  Division  should  be  reversed  and 
the  decree  of  the  surrogate  affirmed,  with  costs  against  the 
respondents  in  all  courts. 

Cullen,  Ch.  J.,  Gray,  O'Bbien.  Babtlett,  Haight  and 
Werner,  JJ.,  concur. 

Order  reversed,  etc.   


Emanuel  Steinhabdt  et  al.,  Appellants,  v.  David  Bingham 
et  al.,  Respondents. 

Sales  —  Notice  op  Shipment  of  Merchandise  Within  Fixed  Time 
—  When  Personal  or  Actual  Notice  Required.  Under  a  provision 
in  a  contract  of  sale  of  grain  that  "  The  sellers  shall  furnish  to  buyers 
steamer's  name  and  quantity  loaded,  within  five  days  of  date  of  bill  of 
lading/'  time  is  of  the  essence  of  the  contract,  and  compliance  with  wch 
provision  is  a  condition  precedent  to  the  sellers'  right  to  demand  accept* 
ance  of  the  cargo,  where  it  appears  that  the  grain  was  purchased  for  the 
purpose  of  selling  it  in  a  foreign  port  to  which  it  was  to  be  shipped  by 
first-class  steamer  from  any  one  of  several  domestic  ports,  at  the  option 
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of  the  shippers,  so  that  it  was  necessary  that  the  purchasers  should  know 
the  name  of  the  steamer  and  the  amount  of  the  cargo  that  they  might 
notify  their  consignees  a  sufficient  time  in  advance  to  enable  them  to  be 
ready  to  receive  and  take  care  of  the  cargo;  the  contract  being  silent  as 
to  the  character  of  the  notice,  personal  or  actual  notice  within  the  time 
fixed  by  the  contract  is  necessary,  and  notice  given  by  a  letter  mailed 
within  five  days  from  the  time  of  the  shipment,  but  not  received  by  the 
purchasers  until  after  the  expiration  of  five  days  from  the  date  of  the 
bill  of  lading,  is  not  a  sufficient  compliance  with  the  contract. 
Steinhardt  v.  Bingham,  90  App.  Div.  149,  affirmed. 

(Argued  June  6, 1905;  decided  October  8,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Janu- 
ary 24,  1904,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

4.  Blumemtiel  for  appellants.  The  mailing  of  the  notice 
within  five  days  was  sufficient,  the  contract  not  contemplating 
that  the  notice  should  reach  the  defendants  within  five  days 
of  the  date  of  the  bill  of  lading.  (Beakes  v.  Da  Ctmha,  126 
N.  Y.  297;  Peabodyv.  Saterlee,  166  N.  Y.  174;  Hicks  v. 
V.  A.  Assur.  Co.,  162  K  Y.  284.) 

Jacob  F.  Miller  for  respondents.  The  notice  required  by 
the  contracts  upon  which  this  action  is  brought  is  a  notice 
actually  received  within  the  prescribed  time.  (Peabody  v. 
Satterlee,  166  N.  Y.  174;  Fink  v.  Fink,  171  K  Y.  616; 
Crown  Point  Iron  Co.  v.  JStna  Ins.  Co.,  127  K  Y.  608-618 ; 
Rathbum  v.  Acker,  18  Barb.  393 ;  McDermott  v.  Board  of 
Police,  25  Barb.  635 ;  People  ex  ret.  v.  Z,  &  B.  R.  R.  Co., 
13  Hun,  211 ;  People  ex  rel.  v.  E.  T.  Club,  38  N.  Y.  S.  R. 
4 ;  Wachtd  v.  N.  W.  cfe  O.  B.  Society,  84  N.  Y.  31.) 

Haight,  J.  This  action  was  brought  to  recover  damages 
resulting  to  the  plaintiffs  from  the  failure  of  the  defendants 
to  accept  a  cargo  of  corn  shipped  to  them. 
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On  the  22d  day  of  January,  1897,  the  plaintiffs  entered 
into  two  contracts  with  the  defendants,  by  which  they  agreed 
to  ship  15,000  quarters  of  No.  2  corn  from  any  Atlantic  or 
Gulf  ports,  at  seller's  option,  to  the  defendants  at  Liverpool 
by  first-class  steamer.  Each  contract  contained  the  provision  : 
"  The  sellers  shall  furnish  to  buyers  steamer's  name  and  quan- 
tity loaded,  within  five  days  of  the  date  of  bill  of  lading." 
The  cargo  in  question  was  shipped  at  New  Orleans  by  steam- 
ship Tainpican  on  the  24th  day  of  April,  1897,  and  on  the 
27th  day  of  "April  thereafter  the  plaintiffs  wrote  the  defend- 
ants at  New  York  giving  an  account  of  the  shipment  and  inclos- 
ing the  bill  of  lading,  and  stating  that  they  had  drawn  on  them 
at  sight  for  the  amount  due  thereon.  It  appears  that  this 
letter  did  not  arrive  within  the  five  days  from  the  date  of  the 
bill  of  lading,  and  upon  receiving  notice  of  the  arrival  of  the 
draft  the  defendants  wired  the  plaintiffs,  declining  to  accept 
the  cargo.  The  defendants  had  ordered  the  cargo  for  the 
purpose  of  selling  in  Liverpool  and  it  was  necessary  for  them 
to  know  the  name  of  the  steamer  and  the  amount  of  the  cargo 
so  that  they  could  give  notice  to  their  agent  or  purchaser  in 
Liverpool  a  sufficient  time  in  advance  so  that  they  could  be 
ready  to  receive  and  take  care  of  the  cargo.  It  is,  therefore, 
apparent  that  the  time  of  the  giving  of  the  notice  of  the  ship- 
ment was  of  the  essence  of  the  contract,  and  that  this  pro- 
vision should  have  been  complied  with  by  the  plaintiffs  as  a 
condition  precedent  to  their  right  to  demand  of  the  defendants 
an  acceptance  of  the  cargo. 

We  are  thus  brought  to  a  consideration  of  the  question  as 
to  whether  the  letter  mailed  on  the  27th  day  of  April  at  New 
Orleans  was  a  compliance  with  the  provision  of  the  contract. 
It  was  mailed  within  five  days  of  the  issuing  of  the  bill  of 
lading  but  it  did  not  arrive  in  New  York  until  after  the  expi- 
ration of  the  five  days.  Had  it  arrived  in  New  York  and 
been  received  by  the  defendants  within  the  five  days,  it  would 
doubtless  have  been  a  sufficient  notice.  The  contract,  as  we 
have  seen,  is  silent  as  to  the  character  of  the  notice  that  should 
be  given.     The  general  rule  of  law  is,  that  where  any  statute 
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or  the  terms  of  any  contract  require  notice  to  be  given  and 
there  is  nothing  in  the  context  of  the  statute  or  the  contract 
to  show  that  any  other  notice  was  intended,  a  personal  or 
actual  notice  must  be  given.  But  when  it  is  apparent  from 
the  context  of  the  statute  or  contract,  or  the  circumstances 
surrounding  the  case  were  such  as  to  show  that  a  personal 
notice  was  not  intended,  a  notice  by  mail  may  be  given. 
{Beakes  v.  Da  Cun/ta,126  N.  Y.  293.)  By  referring  to  the 
contract  we  6ee  that  the  shipments  may  be  made  at  the  option 
of  the  plaintiffs  from  any  Atlantic  or  Gulf  ports.  They  may, 
therefore,  be  made  from  Boston,  New  York,  or  other  nearby 
ports.  They  are  required  to  be  made  by  first-class  steamers. 
A  notice  must  be  given  to  the  defendants  in  New  York  within 
five  days  after  shipment.  The  steamer  may  then  be  five  days 
on  its  way  to  Liverpool.  The  defendants  are  then  required 
to  give  timely  notice  to  their  consignees  at  Liverpool,  so  that 
they  may  be  prepared  to  receive  and  care  for  the  corn  upon 
its  arrival.  If  the  plaintiffs  may  wait  until  the  expiration  of 
the  five  days  and  then  give  the  notice  bjr  mail  which  may 
postpone  the  actual  notice  to  the  defendants  for  two  or  three 
days  longer,  they  may  be  unable  to  give  the  notice  required 
by  their  consignees,  and  themselves  be  placed  in  default  upon 
the  contract  by  reasons  of  such  delay. 

We,  therefore,  think  that,  under  the  circumstances  of  this 
case,  actual  notice  within  five  days  was  contemplated  by  the 
parties  to  the  contract,  and  that,  therefore,  the  nonsuit  was 
properly  granted  by  the  trial  court. 

The  judgment  should  be  affirmed,  with  costs. 

Cullen,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Vann  and 
Werner,  JJ.,  concur. 

Judgment  affirmed. 
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Edmund  Wright,  as  Trustee  in  Bankruptcy  of  W.  0.  Loftus 
&  Co.,  Respondent,  v.  Edward  Hart,  Appellant. 

Constitutional  Law  —  Invalidity  of  Act  Regulating  Salb  of  Mer- 
chandise in  Bulk  (L.  1902,  Ch.  528)  —  Const.  Art.  1,  §§  1, 6;  Fed.  Const. 
-  14th  Amendment,  Art.  1.  Chapter  528  of  the  Laws  of  1902,  making 
the  sale  of  merchandise  in  bulk  fraudulent  and  void  as  against  creditors 
of  the  seller  unless  certain  prescribed  conditions  are  complied  with,  vio- 
lates those  clauses  of  the  Federal  and  State  Constitutions  providing  that 
no  person  shall  be  deprived  of  life,  liberty  or  property  without  due  proc- 
ess of  law,  and  that  no  state  shall  deny  to  any  person  the  equal  protec- 
tion of  its  laws,  in  that  the  statute  affects  the  liberty  and  property  of  a 
limited  class  of  citizens,  arbitrarily  and  unnecessarily  denies  them  the 
right  to  contract  for,  bargain  and  sell  a  particular  kind  of  property, 
whether  the  sale  is  honest  or  dishonest,  except  upon  conditions  that  are 
harsh,  drastic,  unreasonable  and  unnecessary  in  so  far  as  they  do  not 
tend  to  effect  the  objects  for  which  such  a  statute  may  properly  be 
enacted,  and  so  restricts  the  right  of  contract  as  to  deprive  property  of 
its  characteristics  as' such.  While  the  power  of  the  legislature  to  enact 
reasonable  laws  for  the  prevention  of  fraud  and  the  protection,  of  cred- 
itors is  not  questioned,  the  enactment  cannot  be  regarded  as  a  valid  exer- 
cise of  the  police  power,  since  that  begins  only  where  the  Constitution 
ends. 

Wright  v.  Hart,  108  App.  Div.  218,  reversed. 

(Argued  May  31,  1905;  decided  October  3,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
7,  1905,  which  affirmed  an  interlocutory  judgment  of  Special 
Term  overruling  a  demurrer  to  the  complaint. 

In  November,  1903,  a  corporation  known  as  W.  C.  Loftus 
&  Co.,  engaged  in  the  retail  clothing  and  tailoring  business  in 
the  city  of  New  York,  6old  to  the  defendant  its  entire  stock, 
fixtures  and  lease  for  a  consideration  of  $22,953.86.  Within, 
a  few  days  thereafter  a  petition  in  involuntary  bankruptcy 
proceedings  was  filed  against  it,  and  the  plaintiff  was  elected 
trustee  thereunder.  At  the  time  of  the  sale  referred  to 
chapter  528  of  the  Laws  of  1902  was  in  force,  and  it  pro- 
vided that :  "  Section  1.  A  sale  of  any  portion  of  a  stock  of 
merchandise  other  than  in  the  ordinary  course  of  trade  in  the 
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regular  and  usual  prosecution  of  the  seller's  business,  or  the 
sale  of  an  entire  stock  of  merchandise  in  bulk,  shall  be  fraudu- 
lent and  void  as  against  the  creditors  of  the  seller,  unless  the 
seller  and  purchaser  shall  at  least  five  days  before  the  sale 
make  a  full  and  detailed  inventory  showing  the  quantity,  and, 
so  far  as  possible  with  the  exercise  of  reasonable  diligence, 
the  cost  price  to  the  seller  of  each  article  to  be  included  in  the 
sale,  and  unless  such  purchaser  shall  at  least  five  days  before 
the  sale,  in  good  faith  make  full  explicit  inquiry  of  the  seller 
as  to  the  name  and  place  of  residence  or  place  of  business  of 
each  and  every  creditor  of  the  seller  and  the  amount  owing 
each  creditor,  and  unless  the  purchaser  shall  at  least  five  days 
before  the  sale  in  good  faith  notify  or  cause  to  be  notified 
personally  or  by  registered  mail  each  of  the  seller's  creditors 
of  whom  the  purchaser  has  knowledge,  or  can  with  the  exer- 
cise of  reasonable  diligence  acquire  knowledge,  of  such  pro- 
posed sale  and  of  the  stated  cost  price  of  merchandise  to  be 
sold  and  of  the  price  proposed  to  be  paid  therefor  by  the  pur- 
chaser. The  seller  shall  at  least  five  days  before  such  sales 
file  a  truthful  answer  in  writing  of  each  and  all  of  said 
inquiries." 

The  plaintiff,  as  trustee  in  bankruptcy  of  the  selling  cor- 
poration, has  brought  this  action  to  set  aside  the  sale  on  the 
ground  that  it  was  made  without  comptying  with  any  of  the 
provisions  of  the  statute.  The  purchasing  defendant  inter- 
poses the  demurrer  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  because  the  statute  is 
unconstitutional.  This  claim  of  unconstitutionality  is -based 
(1)  upon  article  1,  section  1,  of  our  State  Constitution  which 
provides,  that  "no  member  of  this  state  shall  be  *  *  * 
deprived  of  any  rights  or  privileges  secured  to  any  citizen 
thereof,  unless  by  the  law  of  the  land  or  the  judgment  of  his 
peers ; "  (2)  upon  article  1,  section  6,  of  our  State  Constitution 
which  provides  that  no  person  shall  "  be  deprived  of  life, 
liberty  or  property  without  due  process  of  law,"  and  (3)  upon 
article  1  of  the  14th  amendment  to  the  Federal  Constitution 
which  provides  that  "  no  state  shall  make  or  enforce  any  law 


332  Wbight  v.  Haet.  [Oct., 

Poiats  of  counsel.  [Vol.  182. 

^ • ______ 

which  shall  abridge  the  privileges  or  immunities  of  citizens  of 
the  United  States ;  nor  shall  any  state  deprive  any  person  of 
life,  liberty  or  property,  without  due  process  of  law,  nor  deny 
to  any  person  within  its  jurisdiction  the  equal  protection  of 
the  laws." 

Louis  Marshall  and  Samuel  P.  Goldman  for  appellant. 
The  statute  violates  section  1  of  article  1  of  the  New  York 
State  Constitution  by  depriving  the  vendor  and  vendee 
of  the  rights  and  privileges  secured  to  them  respectively,  as 
citizens  of  the  state ;  and  section  6  of  article  1  of  said  Consti- 
tution, and  section  1  of  article  14  of  the  amendments  to  the 
Constitution  of  the  United  States,  by  depriving  them  respec- 
tively of  their  liberty  and  property  without  due  process  of 
law.  {Colon  v.  Lisle,  153  N..  Y.  194;  Matter  of  Jacobs,  98 
N.  Y.  98 ;  People.?.  Marx,  99  N.  Y.  377  ;  People  v.  Gillson, 
139  K  Y.  289  ;  People  ex  rel.  Tyroler  v.  Warden,  157  N.  Y. 
116;  Allgeyer  v.  Louisiana,  165  U.  S.  578  ;  State  v.  Good- 
will, 33  W.  Va.  179 ;  State  v.  Loomis,  115  Mo.  307  ;  Foster  v. 
Scott,  136  N.  Y.  577 ;  People  ex  rel  McPike  v.  Van  de  Carr, 
178  N. Y.  428 ;  Lawton  v.  Steele,  152  U.  S.  133.)  The  statute  is 
a  denial  of  the  equal  protection  of  the  laws.  (U.  S.  Const.  14th 
amdt.§l;  113  U.S.  27;  165  id.  150;  183  id.  79;  184  id.  540.) 

Abram  L  Elkus  and  Joseph  M.  Proskauer  for  respond- 
ent. The  statute  involves  merely  the  reasonable  and  proper 
regulation  of  trade  and  is  reasonable  in  all  its  requirements. 
{Squire  v.  Tellier,  185  Mass.  18;  McDaniels  v.  Connell,  71 
Pac.*Rep.  37;  Walp  v.  Mooar,76  Conn.  515;  Matter  of 
Farrell,  9  Am.  Bank.  Rep.  341  ;  Hart  v.  Rooney,  93  Md. 
432  ;  Neas  v.  Borches,  71  S.  W.Rep.  50  ;  Fisher  v.  Iloman, 
95  N.  W.  Rep.  392 ;  State  v.  Artus,  34  So.  Rep.  596.)  The 
statute  is  a  valid  exercise  of  police  power  and  violates  no  con- 
stitutional restriction.  ( Whiteley  v.  Terry,  83  App.  Div. 
197;  People  v.  Budd,  117  N.  Y.  1 ;  People  v.  Havnor,  149 
K  Y.  195  ;  People  v.  Ewer,  141 N.  Y.  129 ;  Village  of 
Carthage  v.  Frederick,  122  N.  Y.  268 ;  People  y.  Noelke, 
94  N.  Y.  137;  People  v.    West,  106  N.  Y.  295;   U.  S.  v. 
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Hume,  106  U.  S.  629,644;  Matter  of  Jacobs,  98  N.  Y.110; 
Slaughter  Ilouse  Cases,  16  Wall.  Z§\Ilead  v.  Amoskeag 
Co.,  113  U.  S.  9;  FrisUe  v.  U.  S.,  157  IT.  S.  160;  Hopper 
v.  California.,  155  U.  S.  648 ;  Dent  v.  West  Va.,  129  U.  S. 
Ill ;  MugUr  v.  Kansas,  123  U.  S.  623.)  • 

Werner,  J.  Before  proceeding  to  a  critical  view  of  the 
challenged  6tatnte  it  may  be  profitable  to  make  a  few  perti- 
nent though  trite  observations  on  the  nature,  construction  and 
effect  of  written  constitutions.  A  written  constitution  is  the 
fundamental  expression  of  the  sovereign  will.  Under  our 
form  of  government  that  sovereign  will  resides  in  the  people. 
A  written  constitution  is  not  only  the  direct  and  basic  expres- 
sion of  the  sovereign  will,  but  is  the  absolute  rule  of  action 
and  decision  for  all  departments  and  offices  of  government  in 
respect  to  all  matters  covered  by  it  and  must  control  as  it  is 
written  until  it  shall  be  changed  by  the  authority  that  estab- 
lished it.  It  is  true,  as  was  said  by  Judge  Cooley,  that  "  the 
weaknesses  of  a  written  constitution  are  that  it  establishes 
iron  rules  which,  when  found  inconvenient,  are  difficult  of 
change ;  that  it  is  often  construed  on  technical  principles  of 
verbal  criticism  rather  than  in  the  light  of  great  principles, 
and  that  it  is  likely  to  invade  the  domain  of  ordinary  legisla- 
tion instead  of  being  restricted  to  fundamental  rules."  The 
logical  corollary  of  the  proposition  that  the  Constitution  is 
the  supreme  law  of  the  land*  is  that  the  power  to  legislate  is  a 
a  purely  delegated  one,  derived  from  the  Constitution  and 
controlled  by  it.  In  the  case  at  bar  we  are  concerned  with 
no  quibbles  of  verbiage  or  technicalities  of  construction,  but 
with  the  broad  question  whether  an  act  of  our  legislature  is 
repugnant  to  the  "  iron  rule  "  of  our  Federal  and  State  Con- 
stitutions that  no  citizen  shall  be  deprived  of  "  life,  liberty  or 
property,"  or  be  denied  the  "  equal  protection  of  the  laws." 

In  the  course  of  judicial  interpretation,  the  words  "  liberty  " 
and  "  property  "  as  used  in  the  Constitutions,  have  naturally 
and  properly  been  given  their  most  comprehensive  significa- 
tion, so  that  they  embrace  every  form  and  phase  of  individual 
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right  that  is  not  necessarily  taken  away  by  some  valid  law  for 
the  general  good.  "  The  term  i  liberty,'  as  protected  by  the 
Constitution,  is  not  cramped  into  a  mere  freedom  from  phys- 
ical restraint  of  the  person  of  the  citizen,  as  by  incarceration, 
but  it  is  deemed  to  embrace  the  right  of  man  to  be  free  in  the 
enjoyment  of  the  faculties  with  which  he  has  been  endowed 
by  his  Creator,  subject  only  to  such  restraints  as  are  necessary 
for  the  common  welfare."  {People  v.  Marx,  99  N.  Y.  377.) 
"  All  laws,  therefore,  which  impair  or  trammel  these  rights, 
which  limit  one  in  his  choice  of  a  trade  or  profession,  or  con- 
tine  him  to  work  or  live  in  a  specified  locality,  or  exclude  him 
from  his  own  house,  or  restrain  his  otherwise  lawful  move- 
ments (except  as  such  laws  may  be  passed  in  the  exercise  by 
the  legislature  of  the  police  power),  are  infringements  upon  his 
fundamental  rights  of  liberty,  which  are  under  constitutional 
protection."  {In  re  Jacobs,  98  N.  T.  98.).  " '  Liberty ' 
*  *  *  includes  the  right  to  acquire  property,  and  that 
means  and  includes  the  right  to  make  and  enforce  contracts." 
{State  v.  Loomis,  115  Mo.  307;  AUgeyer  v.  Louisiana,  165 
U.  S.  578.)  The  right  to  use,  buy  and  sell  property  is  pro- 
tected by  the  Constitution,  and  "  when  the  law  annihilates  the 
value  of  property,  and  strips  it  of  its  attributes  by  which  alone 
it  is  distinguished  as  property,  the  owner  is  deprived  of  it 
according  to  the  plainest  interpretation,  and  certainly  within 
the  constitutional  provision  intended  expressly  to  shield  per- 
sonal rights  from  the  exercise  of  arbitrary  power."  {Wyne 
homer  v.  People,  13  N.  Y.  378,  398 ;  People  ex  rel.  Manh. 
S.  Instn.  v.  Otis,  90  N.  Y.  48.) 

Let  us  now  analyze  the  statute  under  scrutiny.  Every  sale 
(A)  "  of  any  portion  of  a  stock  of  merchandise,  other  than  in 
the  ordinary  course  of  trade  in  the  regular  and  usual  prosecu- 
tion of  the  seller's  business,  or  (B)  the  sale  of  an  entire  stock 
of  merchandise  in  bulk,  shall  be  fraudulent  and  void  as 
against  the  creditors  of  the  seller,  unless  (1)  the  seller  and 
purchaser  shall  at  least  five  days  before  the  sale,  (2)  make  a 
full  and  detailed  inventory,  (3)  showing  the  quantity,  and,  so 
far  as  possible  with  the  exercise  of  reasonable  diligence,  (4) 
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the  cost  price  to  the  seller  of  each  article  to  be  included  in 
the  sale,  and  unless  (5)  such  purchaser  shall  at  least  five  days 
before  the  sale  in  good  faith  make  full,  explicit  inquiry  of  the 
seller  as  to  the  (6)  name  and  place  of  residence  or  place  of 
business  of  each  and  every  creditor  of  the  seller,  and  (7)  the 
amount  owing  each  creditor,  and  unless  (8)  the  purchaser  6hall 
at  least  five  days  before  the  sale  in  good  faith  (9)  notify  or 
cause  to  be  notified  personally  or  by  registered  mail  each  of 
the  seller's  creditors  of  whom  the  purchaser  has  knowledge,  or 
can  with  the  exercise  of  reasonable  diligence  acquire  knowledge 
of  such  proposed  sale,  and  (10)  of  the  stated  cost  price  of  mer- 
chandise to  be  sold,  and  (11)  of  the  price  to  be  paid  therefor 
by  the  purchaser.  (12)  The  seller  shall  at  least  five  days 
before  such  sale  file  a  truthful  answer  in  writing  of  each  and 
all  of  said  inquiries." 

No  one  will  have  the  temerity  to  suggest  that  this  drastic 
and  cumbersome  statute  is  not  in  restraint  of  the  rights  of 
"  liberty  "  and  "  property,"  as  those  terms  have  been  judicially 
declared  to  have  been  used  in  the  Federal  and  State  Constitu- 
tions. It  is  contended,  however,  that  the  restraint  which  it 
imposes  upon  these  rights  is  justifiable  under  that  shibboleth 
of  legislatures  and  courts  known  as  the  police  power.  Far  be 
it  from  us  to  deny  the  existence  of  that  power  or  to  attempt 
to  define  its  extent.  It  will  be  our  effort,  rather,  to  6how  that 
the  statute  under  consideration  is,  in  some  particulars,  so  thor- 
oughly unrelated  to  the  probable  object  of  its  enactment,  and 
in  others  so  cumbersome,  burdensome,  unreasonable  and 
unworkable,  as  to  violate  every  one  of  the  constitutional  pro- 
visions under  which  it  is  challenged.  The  rights  of  "  liberty  " 
and  "  property,"  as  we  have  seen,  are  sacred  and  substantial 
rights  guaranteed  by  the  Federal  and  State  Constitutions. 
Any  law  that  interferes  with  the  right  to  make  and  enforce 
contracts  affects  both  the  liberty  and  property  of  the  citi- 
zen. The  right  to  sell  and  purchase  merchandise  in  bulk 
is  no  less  under  the  protection  of  the  Constitution  than  the 
right  to  sell  and  buy  in  the  smallest  possible  quantities. 
Any  legislative  interference  with  either  of  these  rights,  that 
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is  clearly  forbidden  as  to  the  other,  can  only  be  justified 
on  the  ground  of  public  necessity,  which  is  but  another 
way  of  saying  that  it  is  for  the  general  welfare.  Such  inter- 
ference should  not  only  be  based  upon  public  necessity,  but 
it  should  be  conservative,  reasonable  and  well  adapted  to  the 
end  sought  to  be  attained.  Until  the  11th  day  of  April, 
1902,  it  was  just  as  lawful  in  this  state  to  sell  any  portion 
of  a  stock  of  merchandise,  or  the  whole  of  such  a  stock  in 
bulk,  as  to  sell  the  same  goods  piece  by  piece  at  retail.  By 
the  statute  which  went  into  operation  on  that  day,  the  sale  of 
any  stock  of  merchandise  in  bulk,  or  of  any  considerable  por- 
tion thereof,  was  made  unlawful  as  against  the  creditors  of 
the  seller,  unless  both  seller  and  purchaser  should  do  many 
things  that  were  clearly  and  substantially  restrictive  of  the 
right  of  contract  as  it  had  theretofore  been  enjoyed  in  respect 
of  such  property.  This  criticism  of  the  statute  is  sought  to 
be  answered  by  the  plea  that  the  law  was  designed  to  correct 
a  great  public  evil ;  that  it  was  aimed  at  a  class  of  merchants 
who  have  engaged  in  the  fraudulent  practice  of  obtaining 
merchandise  on  credit  for  the  purpose  of  making  hasty  and 
secret  sales  thereof  in  bulk  and  then  decamping  with,  or  other- 
wise disposing  of,  the  proceeds  at  the  expense  of  their  cred- 
itors. It  may  be  conceded  that  this  was  the- ostensible  purpose 
of  the  statute,  and  that  the  evil  complained  of  was  one  of 
substantial  reality  and  magnitude,  for  which  an  efficacious 
remedy  was  much  to  be  desired.  But  that  does  not  meet  the 
argument  against  the  constitutionality  of  the  statute.  The 
question  still  remains  whether  the  legislature  has  not  over- 
stepped the  limits  of  its  power,  by  practically  placing  an 
embargo  upon  all  sales  of  merchandise  in  bulk,  under  the 
guise  of  a  statute  ostensibly  designed  to  prevent  frauds  in 
such  sales. 

Beginning  with  the  title  of  the  statute,  we  observe  that 
its  object  is  "  to  regulate  the  sale  of  merchandise  in  bulk." 
If  we  give  to  the  term  "merchandise"  its  ordinary  business 
signification,  there  is  no  escape  from  the  conclusion  that  the 
statute  applies  to    merchants  alone    as  distinguished   from 
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manufacturers,  farmers,  bankers,  the  members  of  the  several 
professions,  mechanics,  etc.  Under  this  construction  of  the 
law  the  merchant  is  prohibited  from  doing  that  which  is  per- 
mitted to  all  other  men.  Merchants  comprise  a  comparatively 
small  number  of  the  community  at  large  and,  therefore,  this 
would  seem  to  be  class  legislation  which  denies  to  those  affected 
by  it  the  equal  protection  of  the  laws  guaranteed  by  the  14th 
amendment  to  the  Federal  Constitution.  If  the  term  "mer- 
chandise" is  given  a  somewhat  more  liberal  interpretation,  so 
as  to  include  finished  manufactured  products,  and  the  stocks 
of  jobbers  and  wholesale  merchants,  the  statute  is  still  open  to 
the  criticism  that  it  denies  the  equal  protection  of  the  laws 
to  all  citizens,  because  it  imposes  upon  certain  classes,  such 
as  manufacturers,  jobbers  and  wholesale  merchants,  bur- 
dens that  are  destructive  of  their  legitimate  business.  It 
is  common  knowledge  that  in  this  age  of  large  enter- 
prises many  merchants  purchase  the  whole  products  of  mills 
and  factories.  In  the  case  of  the  jobber  or  the  wholesale 
merchant  these  products  are  again  sold  in  bulk,  or  in  large 
but  varying  quantities.  If  the  manufacturer,  jobber  or  whole- 
sale merchant-sell  their  entire  stocks  in  bulk,  the  statute  applies 
without  regard  to  the  question  whether  the  sale  is  according 
to  long-established  custom,  or  in  the  regular  course  of  trade. 
If  there  is  a  sale  in  bulk  of  less  than  the  whole,  then  the 
validity  of  the  sale  is  made  dependent  to  some  extent  upon 
the  question  whether  it  is  in  the  ordinary  course  of  trade  in 
the  regular  and  usual  prosecution  of  the  seller's  business. 
What  is  the  ordinary  course  of  trade  in  the  regular  and  usual 
prosecution  of  such  a  seller's  business  ?  The  manufacturer 
may  dispose  of  his  entire  output  to  a  single  purchaser  during 
a  single  year,  or  a  series  of  years.  Again,  he  may  dispose  of 
it  in  parcels  to  several  purchasers.  And  yet  again  he  may  be 
compelled  to  rely  upon  a  general  market  with  purchasers 
from  different  quarters  in  varying  quantities.  On  the  first  of 
January  of  a  given  year  he  may  know  to  a  certainty  just  how 
much  he  will  produce  and  just  where  it  will  go.  At  the 
beginning  of  the  next  year  he  may  not  know  what  the  mor- 
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row  will  bring  forth.  This  is  as  true  of  the  jobber  and  the 
wholesale  merchant  as  of  the  manufacturer.  And  what  is  the 
net  result  ?  In  the  years  when  there  is  a  single  sale  of  the 
whole  output,  the  statute  applies  without  regard  to  tho  ordi- 
nary course  of  trade  or  the  regular  and  usual  prosecution  of 
the  seller's  business.  In  other  years  when  the  sales,  although 
in  bulk  are  in  smaller  quantities,  the  application  of  the  statute 
depends,  not  upon  the  honesty  of  the  transaction,  but  upon 
the  shadowy  question  whether  it  is  in  the  ordinary  courae  of 
trade  in  the  regular  and  usual  conduct  of  the  seller's  business. 
And  all  this  is  as  applicable  to  the  purchaser  as  to  the  seller, 
although  the  former  may  have  not  the  remotest  knowledge  of 
the  manner  in  which  the  business  of  the  latter  is  carried  on. 
There  are  other  and  more  serious  constitutional  objections  to 
this  statute  in  so  far  as  it  may  affect  the  manufacturer,  the 
jobber  and  the  wholesale  merchant,  but  as  these  objections 
militate  against  the  statute  in  its  relation  to  all  classes  of  men, 
we  shall  consider  them  in  their  general  bearing  upon  the 
"  liberty  "  and  "  property  "  clauses  of  the  two  Constitutions. 
The  statute,  as  we  have  seen,  discriminates  between  sales  of 
entire  stocks  in  bulk,  and  sales  of  portions  of  such  stocks. 
But  it  does  not  differentiate  between  sales  that  are  honestly 
made  and  sales  that  are  made  with  intent  to  defraud.  The 
sale  of  an  entire  stock  is  declared  to  be  fraudulent  and  void  as 
against  the  seller's  creditors,  no  matter  how  solvent  he  may 
be,  unless  all  the  petty  and  harassing  details  of  the  statute  are 
observed.  The  sale  of  a  lesser  quantity,  however,  is  inter- 
dicted by  no  such  sweeping  fiat  so  long  as  it  is  made  in  the 
ordinary  course  of  trade  in  the  regular  and  usual  conduct  of 
the  seller's  business,  although  made  with  a  fraudulent  intent. 
But  this  is  not  all.  Both  seller  and  purchaser  shall,  at  least 
five  days  before  the  sale,  make  a  full  and  detailed  inventory. 
One  inventory  is  not  enough.  There  must  be  two,  or  at  least 
one  joined  in  by  both.  And  they  must  %be  made,  not  when 
the  sale  has  been  consummated,  but  five  days  before.  Could 
anything  be  devised  that  would  more  effectually  paralyze  sales 
of  merchandise  in    bulk?     Some    simple    illustrations  will 
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clearly  outline  the  pernicious  possibilities  of  this  unique  pro- 
vision. A  is  the  owner  of  a  stock  of  goods  which  he  is  will- 
ing to  sell,  and  which  B  is  ready  to  purchase  at  a  price  agreed 
upon.  Each  may  think  he  is  making  a  good  bargain.  A  is 
anxious  to  sell  at  once  so  that  he  may  use  the  proceeds  in 
making  another  purchase  of  advantage.  B  wants  to  close  the 
sale  at  onco  because  he  has  an  immediate  and  profitable  market 
for  the  goods.  If  either  has  to  wait  five  days  or  longer,  and 
particularly  for  the  purpose  of  making  an  inventory  involving 
great  labor  and  expense,  he  may  prefer  to  drop  the  whole 
matter.  Suppose,  however,  that  the  work  of  taking  an  inven- 
tory is  commenced,  and  during  its  progress  the  market  price 
rises  or  falls,  or  that  either  the  seller  or  the  purchaser  dis- 
covers that  he  has  made  a  poor  bargain  because  the  inventory 
discloses  a  greater  or  less  value  than  was  in  the  minds  of  the 
parties  when  the  price  was  fixed.  In  such  a  case  either  the 
party  may  refuse  to  go  on  with  the  inventory  or  to  file  it  if 
it  is  finished,  and  the  result  is  that  the  person  who  may 
feel  aggrieved  has  no  remedy,  because  the  statute  imposes 
no  penalty  for  failure  to  complete  or  file  an  inventory,  and 
there  can  be  no  valid  sale  until  both  of  these  things  are  done. 
And  what  must  such  an  inventory  contain?  First,  the 
quantity.  That  is  usually  and  of  itself  entirely  sufficient  in 
the  case  of  a  sale  in  bulk.  Second,  the  cost  price  to  the 
seller  of  each  article  to  be  included  in  the  sale,  although  the 
purchaser,  one  of  the  parties  who  must  file  an  inventory, 
may  have  no  means  of  knowing  anything  about  the  cost 
price  to  the  seller.  It  is  true  that  the  latter  feature  of  the 
inventory  is  only  made  necessary  in  so  far  as  it  is  possible 
with  the  exercise  of  reasonable  diligence.  But  the  seller  may 
have  full  knowledge  on  the  subject,  which  he  may  decide  not 
to  disclose.  The  purchaser  may  know  nothing  about  it,  but 
his  bargain  can  be  annihilated  by  the  seller's  refusal  to  exer- 
cise the  "  due  diligence  "  by  which  the  information  could  be 
disclosed.  Then  again,  a  purchaser  may  have  a  market  for 
goods  which  he  is  willing  to  purchase  at  a  specified  price. 
This  market  he  would  lose  if  compelled  to  file  a  long  and 
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detailed  inventory  containing  the  cost  price  to  the  seller.  And 
the  inventory  must  be  tiled.  While  the  statute  does  not  desig- 
nate the  pla^e  of  filing,  it  would  be  of  no  value  unless  in  some 
place  where  the  inventory  would  become  public  property. 
Such  an  inventory,  moreover,  is  not  only  unnecessarily  bur- 
densome, but  practically  prohibitory  of  such  sales.  Not  only 
the  quaafcity  of  the  goods  sold,  but  the  cost  price  of  each  arti- 
cle must  be  given  in  detail.  This  requires  a  disclosure  of  the 
very  secrets  that  make  sales  in  bulk  a  business  possibility,  and 
entails  upon  the  prospective  contractors  many  details  that  in  a 
given  case  may  require  weeks  or  months,  and  that  neither 
may  care  to  go  into.  In  the  case  of  a  6ale  of  the  whole  or 
any  part  of  the  stock  of  a  great  department  store,  for  instance, 
the  cost  price  to  the  seller  of  every  paper  of  pins  or  tine  tooth 
comb. would  have  to  be  inventoried,  although  the  producing 
cause  of  the  sale  might  be  based  upon  considerations  that 
would  utterly  fail  if  such  infinitesimal  matters  had  to  be  taken 
into  account. 

The  next  requirement  of  the  statute  has  to  do  with  the  pur- 
chaser alone.  At  least  five  days  before  tlte  sale  he  must  make 
full,  explicit  inquiry  of  the  seller  as  to  the  name  and  place  of 
residence  or  business  of  each  of  the  seller's  creditors,  and  of 
the  amount  owing  to  him,  and,  having  done  this,  he  must  then 
notify  or  cause  to  be  notified  each  of  such  creditors,  personally 
or  by  registered  letter,  of  the  proposed  sale  and  the  stated  cost 
price  of  the  merchandise,  as  well  as  the  price  to  be  paid  by 
the  purchaser.  In  other  words,  the  purchaser,  who  is  under 
no  legal  or  moral  obligation  to  the  seller's  creditors,  is  not  only 
required  to  obtain  from  the  seller  all  these  details  concerning 
his  creditors,  but  he  must  send  to  each  one,  no  matter  how 
great  their  number  or  how  remote  their  places  of  residence  or 
business,  all  the  detailed  information  that  is  to  be  included  in 
the  inventory.  Thus  the  inventory  may  have  to  be  dupli- 
cated by  the  hundreds  or  thousands  and  sent  to  creditors  scat- 
tered over  all  portions  of  the  globe.  It  is  true  that  this  obli- 
gation rests  upon  the  purchaser  only  to  the  extent  that  it  can 
be  fulfilled  in  the  exercise  of  reasonable  diligence,  but  this 
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qualification  emphasizes  rather  than  mitigates  the  arbitrary 
command  of  the  statute.  And,  finally,  the  seller  shall,  at 
least  five  days  before  such  sale,  file  a  truthful  answer  in 
writing  to  each  and  all  of  said  inquiries.  There  is  no  intima- 
tion as  to  the  place  of  filing,  or  as  to  what  will  happen  if 
there  is  no  filing.  Neither  are  we  informed  as  to  the  effect 
upon  the  purchaser,  of  the  seller'a  failure  to  tell  the  truth 
or  to  file  his  written  answers.  In  the  midst  of  such  a  mass 
of  detail  it  is  refreshing  to  feel  that  this  trifle  is  left  to  the 
imagination. 

Let  us  again  emphasize  the  assertion  that  we  do  not  ques- 
tion the  power  of  the  legislature  to  enact  reasonable  laws  for 
the  prevention  of  fraud  and  the  protection  of  creditors.  That 
this  right  falls  within  the  general  scope  of  the  police  power 
no  one  will  deny.  But  the  police  power  only  begins  where 
the  Constitution  ends.  Broad  and  comprehensive  as  the 
police  power  concededly  is,  and  incapable  of  precise  definition 
or  exact  demarkation  as  we  know  it  to  be,  it  is  never  difficult 
to  determine  that  its  limits  have  been  transcended  when  it 
is  clear  that  the  sacred  domain  of  the  Constitution  has 
been  trespassed  upon.  And  when  the  exercise  of  the  police 
power  clearly  infringes  upon  vested  constitutional  rights, 
courts  should  not  concern  themselves  with  the  probable  pur- 
poses for  which  it  is  exercised,  or  the  evils  which  it  was 
designed  to  correct.  First  the  Constitution  and  then  the 
police  power.  The  statute  under  consideration  sweeps  away 
the  constitutional  rights  of  liberty  and  property  of  a  limited 
class  of  our  citizens  who  are  entitled  to  the  equal  protection 
of  the  laws  with  all  other  citizens.  It  invades  the  right  of 
liberty  because  it  arbitrarily  and  unnecessarily  denies  the 
right  of  a  specified  class  of  citizens  to  contract  for,  bargain 
and  sell  a  particular  kind  of  property.  It  violates  the  Con- 
stitution in  prohibiting  all  sales  of  merchandise  in  bulk, 
whether  honest  or  dishonest,  except  upon  conditions  that  are 
harsh,  drastic,  unreasonable  and  unnecessary  in  so  far  as  they 
do  not  tend  to  effectuate  the  objects  for  which  such  a  stat- 
ute may  properly  be  enacted.     It  ignores  the  constitution^ 
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guaranty  relating  to  property  rights  because  it  so  restricts  the 
right  of  contract  as  to  deprive  property  of  its  characteristics 
as  such. 

It  is  urged,  however,  that  the  impositions  of  this  statute 
are  more  nominal  than  real,  since  a  seller  has  only  to  pay  his 
debts  in  order  to  make  his  sale  valid.  The  argument,  so  far 
from  supporting  the  statute,  really  serves  to  disclose  one  of 
its  most  sweeping  and  unreasonable  features.  If  the  statute 
affected  none  but  insolvent  sellers,  or  related  merely  to  debts 
due,  or  gave  to  purchase  price  creditors  an  equitable  lien  for 
their  respective  shares  of  the  proceeds  of  a  proposed  sale,  or 
if,  instead  of  interdicting  in  advance  a  sale  in  bulk,  it  had 
made  some  reasonable  provision  for  impounding  the  proceeds 
of  sale  until  the  seller's  legal  obligations  could  be  judicially 
ascertained,  there  might  be  some  force  in  the  suggestion.  But 
what  is  the  fact  ?  The  act  embraces  all  sales  of  entire  stocks 
of  merchandise  in  bulk.  It  covers  every  sale  of  any  part  of  a 
stock  not  made  in  the  ordinary  course  of  trade  in  the  regular 
and  usual  prosecution  of  the  seller's  business.  It  requires 
notice  to  be  given  to  all  the  sellers  creditors,  whether  their 
debts  are  due  or  not,  that  a  sale  is  contemplated.  It  requires 
this  notice  to  be  given  five  days  in  advance  of  a  sale.  It 
requires  observance  of  every  one  of  its  details  or  payment  of 
every  creditor.  What  is  the  practical  effect  ?  A  seller  who  is 
abundantly  able  to  pay  his  debts  is  compelled  by  law  to  do  so 
before  he  can  dispose  of  a  part  of  his  possessions.  He  must 
pay  his  debts  whether  they  are  due  or  not.  He  must  pay 
them  whether  they  are  in  dispute  or  not.  He  must  pay 
creditors  who  have  no  legal,  equitable  or  moral  claim  upon 
the  particular  property  or  its  proceeds.  And  if  he  depends 
upon  the  proceeds  of  the  particular  6ale  to  pay  his  debts,  he 
must  pay  them  at  least  five  days  before  he  gets  the  money. 
Thus  an  intending  seller  is  under  the  necessity  of  practically 
obtaining  the  consent  of  his  creditors  before  he  can  make  a 
sale.  He  must  pay  a  c*  \im  that  may  be  in  dispute,  right  or 
wrong,  and  he  must  take  what  equitably  belongs  to  the  cred* 
itor  for  purchase  price  and  pay  it  to  general  creditors,  or  ho 
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can  be  "  held  up."  This  may  not  be  a  literal  taking  of  prop- 
erty without  due  process  of  law,  but  it  is  an  annihilation  of 
its  value  and  a  destruction  of  its  attributes,  so  that  while  the 
owner  is  permitted  to  retain  his  property  in  name  he  is 
deprived  of  its  essence  and  substance.  (Wynehamer  v. 
People,  supra.) 

It  is  said  also  that  similar  statutes,  some  of  them  much 
more  drastic,  have  been  adopted  in  twenty  different  states  or 
jurisdictions.  Twenty  wrongs  can  never  make  one  right. 
There  is,  moreover,  a  singular,  not  to  say  suspicious,  coinci- 
dence in  the  time  and  substance  of.  all  this  legislation.  We 
are  indebted  to  our  brother  Bartlett  for  the  suggestion  that 
more  than  half  of  these  statutes  were  enacted  in  1903  and 
1904,  and  nearly  all  of  them  since  1900.  Statutes  that  are 
passed  pro  bono  publico  rarely  sweep  the  country  with  such 
irresistible  momentum,  while  much  fantastic  legislation  has 
resulted  from,  organized  crusades  upon  legislatures  by  the 
advocates  and  supporters  of  special  classes.  This  statute  "  is 
evidently  of  that  kind  which  has  been  so  frequent  of  late,  a 
kind  which  is  meant  to  protect  some  class  in  the  community 
against  the  fair,  free  and  full  competition  of  some  other  class, 
the  members  of  the  former  class  thinking  it  impossible  to 
hold  their  own  against  such  competition  and,  therefore,  flying 
to  the  legislature  to  secure  some  enactment  which  shall  oper- 
ate favorably  to  them  or  unfavorably  to  their  competitors." 
(Peckham,  J.,  in  People  v.  GilUony  109  N.  Y.  389.) 

If  we  have  succeeded  in  making  our  position  plain,  it  will 
be  unnecessary  to  answer  in  detail  that  portion  of  Judge 
Vann's  very  learned  and  able  opinion  in  which  he  illustrates 
the  manifold  purposes  for  which  the  police  power  has  been 
exercised  by  legislatures  and  upheld  by  courts.  The  exist- 
ence of  the  power  is  not  denied.  Its  limits  cannot  be  accu- 
rately demarked.  The  well-beaten  paths  which  it  has  pursued 
time  out  of  mind  contain  no  guide  board  to  the  new  and 
untrodden  field  sought  to  be  explored  by  this  particular  phase 
of  paternal  legislation.  Therefore,  old  cases  and  old  laws  are 
of  little  help  except  as  they  expound  general  principles  appli- 
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cable  to  special  conditions.  In  its  final  analysis  the  question 
is  one  of  power  in  this  particular  case.  We  think  that  power 
has  been  transcended.  "  To  justify  the  state  in  interposing 
its  authority  in  behalf  of  the  public  it  must  appear,  first,  that 
the  interests  of  the  public  generally,  as  distinguished  from 
those  of  a  particular  class,  require  such  interference ;  and, 
second,  that  the  means  are  reasonably  necessary  for  the  accom- 
plishment of  the  purpose  and  not  unduly  oppressive  upon 
individuals.  The  legislature  may  not,  under  the  guise  of 
protecting  public  interests,  arbitrarily  interfere  with  private 
business,  or  impose  unusual  and  unnecessary  restrictions  upon 
lawful  occupations."  {Colon  v.  Lisk,  153  N".  Y.  188;  Law- 
ton  v.  Steele,  152  U.  S.  133,  137.)  It  cannot  be  reiterated 
too  often  that  the  police  power  must  be  exercised  within  its 
proper  sphere,  and  by  appropriate  methods.  Whenever  a 
statute  arbitrarily  strikes  down  private  rights,  invades  per- 
sonal freedom  or  confiscates  or  destroys  private  property,  it 
is  repugnant  to  the  Constitution  and  should  not  be  permitted 
to  stand,  no  matter  how  laudable  its  purpose  or  beneficial  its 
effect. 

Owing  to  the  length  of  this  opinion  we  refrain  from  dis- 
cussing the  cases  decided  in  other  states  upon  similar  statutes, 
except  to  say  that  those  which  have  been  upheld  in  Massa- 
chusetts, Connecticut,  Tennessee  and  Washington  are  far  less 
drastic  than  our  own,  in  that  they  either  except  from  their 
operation  all  sales  by  executors,  administrators,  receivers,  etc., 
or  provide  that  6ales  of  merchandise  in  bulk  shall  only 
be  presumptively  void  if  the  statutory  requirements  are  not 
observed ;  or,  as  in  Connecticut,  that  one  day  after  the  sale 
there  shall  be  filed  a  descriptive  writing  duly  signed  and 
acknowledged.  In  Ohio  and  Utah,  where  such  legislation 
was  condemned  by  the  courts,  it  was  iu  some  respects  even 
more  far  reaching  and  burdensome  than  here. 

The  judgment  of  the  Special  Term  and  Appellate  Division 
should  be  reversed  and  judgment  ordered  sustaining  defend- 
ant's demurrer,  with  costs  in  all  the  courts. 

Question  certified  answered  in  the  negative. 
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Haight,  J.  I  concur  in  the  opinion  of  Werner,  J.  He 
has  called  attention  to  the  defects  in  the  statute  in  not  specify- 
ing the  place  where  the  inquiries  shall  be  filed.  But  in  addi- 
tion thereto  the  notice  to  creditors  provided  for  means  non- 
resident as  well  as  resident  creditors.  The  notice  to  creditors 
must  be  served  either  personally  or  by  registered  mail  at  least 
five  days  before  the  sale.  The  notice  would  be  of  no  benefit 
unless  it  was  received  before  the  sale  was  completed  and  in 
time  for  the  creditor  to  take  action  in  reference*  thereto.  The 
statute  has,  therefore,  fixed  the  period  of  five  days.  If  the 
notice  is  served  personally  it  must  be  five  days  before  sale. 
If  by  registered  mail,  the  statute  doubtless  means  the  same 
thing;  that  is,  the  notice  should  be  received  at  least  five 
days  before  the  sale.  In  other  words,  if  the  service  is 
by  registered  mail,  the  posting  must  take  place  a  suffi- 
cient time  in  advance  so  that  the  creditor  may  receive  it  at 
least  five  days  before  the  sale  is  completed.  {Steinhardt  v. 
Bingham^  182  N.  Y.  326.)  In  case  of  creditors  so  far  removed 
as  to  be  beyond  the  reach  of  the  registered  mail,  personal 
service  only  would  answer  the  requirements  of  the  statute. 
Such  a  notice  in  many  cases  might  be  impossible,  or  if  it  could 
be  given,  it  might  involve  not  only  so  much  time  but  60  much 
expense  as  to  render  the  purchase  profitless  and  operate  to 
defeat  the  sale.  In  case  the  sale  is  very  large,  as  for  instance 
that  of  a  large  department  store,  weeks  must  elapse  after  the 
parties  have  made  their  agreement  before  they  can  complete 
the  same.  An  inventory  of  every  article  must  be  made  and 
the  cost  price  of  each  article  must  be  stated.  This  necessarily 
would  consume  considerable  time.  The  inventory,  no  matter 
how  extensive  or  bulky,  must  be  duplicated  for  each  creditor, 
for  the  statute  could  only  be  complied  with  by  the  serving  of 
a  copy  of  such  inventory  upon  each  creditor,  containing  the 
cost  price  of  each  article  and  the  amount  to  be  paid  under 
the  proposed  agreement  of  purchase.  This  must  be  served 
personally  or  by  registered  mail  five  days  before  the  sale. 
Again,  what  is  the  necessity  of  such  a  notice  ?  It  can  have 
but  one  purpose.     It  gives  to  every  creditor  an  inventory  of 


346  Wright  v.  Hart.  [Oct., 

Dissenting  opinion,  per  Vann,  J.  [Vol.  182. 

every  article  proposed  to  be  sold,  the  cost  price  thereof  and 
the  amount  that  the  purchaser  proposed  to  pay,  so  that  any 
creditor  or  a  combination  of  creditors  may  step  in  within  the 
five  days  allowed  by  the*  statute  and  bid  a  greater  sum  for 
the  goods  offered  and  thus  defeat  the  sale  contemplated  and 
avoid  the  contract  made  between  the  seller  and  the  purchaser, 
although  they  both  may  have  acted  in  good  faith  and  without 
any  intention  of  defrauding  creditors.  It  is  doubtless  true 
that  there  have  been  many  sales  of  the  goods  of  merchants 
made  for  the  purpose  of  defrauding  creditors,  and  that  a  stat- 
ute imposing  reasonable  restrictions  upon  such  sales  ought  to 
be  enacted.  But  I  think  that  the  statute  under  consideration 
imposes  an  unnecessary  and  an  unreasonable  restriction  upon 
the  power  of  persons  to  contract,  and  that  merchants  could 
not  in  many  instances  comply  with  its  requirements;  and 
that  it,  in  effect,  prohibits  parties  from  contracting  for  the 
purchase  and  sale  of  a  stock  of  goods,  even  though  both  par- 
tics  act  in  the  best  of  faith  and  without  any  intention  of 
defrauding  creditors. 

-  Vann,  J.  (dissenting).  The  only  question  presented  by  this 
appeal  is  whether  the  statute  regulating  the  sale  of  merchan- 
dise in  bulk  (L.  1902,  ch.  528)  violates  any  provision  of  the 
State  or  Federal  Constitution.  The  object  of  the  act  was 
to  suppress  a  widespread  evil,  well  known  to  current  history 
and  condemned  by  repeated  adjudications  in  this  court  and  in 
all  the  leading  courts  of  the  state  from  time  out  of  mind. 
That  evil  is  the  tendency  and  practice  of  merchants  who  are 
heavily  in  debt  to  make  secret  sales  of  their  merchandise  in 
bulk  for  the  purpose  of  defrauding  creditors.  Common  obser- 
vation shows  that  when  a  dealer  has  reached  a  point  in  his 
business  career  where  he  cannot  go  on  owing  to  the  claims  of 
creditors,  the  temptation  is  strong  and  the  practice  common 
of  making  a  fraudulent  sale.  Fraud  works  in  secret,  and  the 
bargain  is  closed  and  the  purchaser  in  possession  before  the 
creditors  know  anything  about  it.  The  evil  is  difficult  for 
the  courts  to  handle,  because  the  evidence  to  uncover  the  fur- 
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tive  scheme  must,  as  a  rule,  be  drawn  from  hostile  witnesses, 
usually  relatives  or  intimate  friends  of  the  seller,  who  took 
part  in  the  fraud  and  shared  in  the  plunder.  All  those 
who  have  had  to  do  with  the  investigation  of  such  transac- 
tions realize  how  well  these  frauds  are  protected  by  the  forms 
of  law  and  how  frequently  they  are  defended  by  perjury. 
The  form  of  the  fraud  varies  with  the  skill  of  the  perpetrator 
and  his  advisers,  but  the  unvarying  purpose  is  to  enable  the 
debtor  to  hold  and  enjoy  property  which  equitably  belongs 
to  hie  creditors.  Inadequacy  of  consideration,  absconding 
with  the  proceeds  of  the  sale  and  the  preference  of  fictitious 
claims  are  familiar  methods.  Many  other  means  of  holding 
on  to  property  and  concealing  the  facts  are  resorted  to  and  it 
is  not  uncommon  to  see  a  dealer  in  possession  of  all  that  he 
had  before  he  failed,  and,  acting  under  another  name,  carry- 
ing on  the  same  business  with  the  6ame  stock,  all  unpaid  for,  in 
unblushing  defiance  of  his  creditors.  Whatever  the  method  of 
committing  the  fraud,  its  success  depends  on  secrecy  and  perjury. 
When  a  merchant  owes  more  than  he  can  pay  he  lias  no 
substantial  equity  in  his  stock  of  goods  and  the  claims  of  his 
creditors  are  superior  to  his  own.  The  courts  may  not  only 
prevent  him  from  parting  with  his  property  but  may  seize 
and  sell  it  and  apply  the  proceeds  upon  his  debts.  If  an  exe- 
cution issued  against  his  property  is  returned  unsatisfied,  he 
may  be  compelled  to  disclose  under  oath  all  his  business  trans- 
actions, tell  what  he  has  done  with  his  estate,  both  real  and 
personal,  and  the  proceeds  thereof,  and  if  he  still  holds  any 
property  in  the  name  of  someone  else,  to  divulge  all  the 
facts  relating  thereto.  (Code  Civ.  Pro.  §§  2432,  2463.)  He 
may  be  imprisoned  on  civil  process  and  punished  criminally 
for  making  a  fraudulent  disposition  of  his  property  and  any 
person  who  is  a  party  or  privy  to  the  fraud  may  be  punished 
in  the  same  way.  (Code  Civ.  Pro.  §  549  ;  Penal  Code,  §  586.) 
Interference  with  his  liberty  and  property  by  such  methods 
has  never  been  successfully  questioned  as  a  violation  of  funda- 
mental rights.  Many  restraints  upon  freedom  of  contract, 
some  of  which  reach  back  to  our  colonial  history,  have  passed 
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without  challenge,  or  if  challenged  have  uniformly  been  sus- 
tained as  valid.  The  Statute  of  Frauds,  the  act  to  prevent 
fraudulent  conveyances,  insolvent  laws,  the  Recording  Act,  the 
prohibition  of  usury,  lien  laws,  regulations  in  relation  to 
chattel  mortgages,  conditional  sales  and  preferences  by  cor- 
porations and  in  general  assignments,  show  in  how  many  ways 
and  in  what  varied  forms  the  legislature  may  properly  restrain 
freedom  of  action  in  commercial  transactions  in  order  to  pro- 
mote the  general  welfare.  Originally  all  parol  contracts  for 
the  sale  of  personal  property  were  valid  and  it  was  unneces- 
sary to  make  delivery  or  payment  wholly  or  in  part.  The 
Recording  Act  was  unknown,  and  transfers  in  writing, 
whether  absolute  or  conditional,  did  not  have  to  be  filed. 
Now,  however,  many  statutes  require  business  to  be  transacted 
in  a  certain  way,  and  that  constructive  notice  should  be  given 
in  order  to  protect  creditors  and  innocent  purchasers.  Such 
interference  with  liberty  and  such  limitations  upon  the  use  of 
property,  although  arbitrary  and  inconvenient,  have  always 
been  regarded  as  valid  in  order  to  prevent  fraud  and  promote 
justice.  While  commerce  is  hampered  to  a  limited  extent  in 
some  ways  it  is  protected  and  promoted  to  a  much  greater 
extent  in  other  ways.  The  inconvenience  of  the  restraint  is 
less  than  the  evil  done  away  with. 

The  statute  now  before  us  was  passed  for  the  same  general 
purpose  as  the  most  of  those  mentioned.  It  is  aimed  at  the 
same  evil  which  is  admitted  to  be  both  serious  and  common. 
It  does  not  prohibit  a  sale  of  any  kind,  but  it  provides  safe- 
guards against  secrecy,  which  is  the  bulwark  of  fraud.  It 
simply  requires  that  notice  of  what  is  to  be  done  should  be 
given  in  advance,  personally  or  by  mail,  to  those  directly  inter- 
ested who  are  frequently  made  the  victims  of  fraudulent  sales. 

It  regulates  two  kinds  of  sales :  1.  A  sale  of  any  portion 
of  a  stock  of  merchandise  other  than  in  the  ordinary  course 
of  trade  in  the  regnlar  and  usual  prosecution  of  the  seller's 
business.  2.  The  sale  of  an  entire  stock  of  merchandise  in 
bulk.  We  now  have  to  deal  with  the  latter  only.  Such  a 
use  is  declared  fraudulent  and  void,  not  absolutely  but  as 
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against  the  creditors  of  the  seller  unless  the  statute  is  com- 
plied  with.  If  the  seller  pays  his  debts  the  sale  stands  even 
if  not  made  as  required  by  the  statute,  but  otherwise  it  falls 
unless  at  least  five  days  before  the  date  thereof  both  seller  and 
purchaser  unite  in  making  a  full  and  detailed  inventory  show- 
ing the  quantity  and,  so  far  as  reasonable  diligence  will  per- 
mit, the  cost  price  of  each  article.  This  burden  is  cast  upon 
both  seller  and  purchaser,  but  a  further  burden  is  placed  on 
the  purchaser  who  is  required  at  least  five  days  before  the  sale 
in  good  faith  to  make  full  and  explicit  inquiry  of  the  seller  as 
to  his  creditors  and  the  amount  owing  to  each  and  to  notify 
them  personally  or  by  mail  of  the  proposed  sale,  the  cost 
price  of  the  stock  to  be  sold  and  the  price  proposed  to  be  paid. 
At  least  five  days  before  the  sale  the  seller  is  commanded  to 
file,  where  is  not  specified  but  presumptively  in  the  office  where 
a  chattel  mortgage  given  by  him  should  be  filed,  a  truthful 
answer  in  writing  to  each  inquiry  made  of  him  by  the  pur- 
chaser as  above  required.  Except  as  thus  specified  the  rules 
of  evidence  and  the  presumptions  of  law  are  left  unchanged. 

A  recent  amendment  provides  that  a  sale  "  will  be  pre- 
sumed to  be  fraudulent  and  void  as  against  the  creditors  of 
the  seller"  unless  the  statute  is  complied  with,  while  the  act 
governing  the  case  now  before  us  makes  such  a  sale  absolutely 
void  as  to  creditors.     (L.  1904,  ch.  569.) 

The  statute  is  confined  to  merchants  and  dealers,  as  is  appa- 
rent from  the  use  of  the  expressions  "  a  stock  of  merchandise  " 
and  "  the  cost  price  to  the  seller."  No  sale  is  forbidden,  but 
certain  sales  are  regulated  in  order  to  prevent  fraud.  No 
restraint  is  placed  upon  sales  made  in  the  ordinary  course  of 
business,  whether  at  wholesale  or  retail,  for  the  statute  applies 
only  to  unusual  and  extraordinary  sales.  There  is  no  attempt 
to  regulate  sales  generally,  but  merely  those  which  experience 
shows  are  so  frequently  made  a  cover  for  fraud.  There  is  no 
interference  with  the  ordinary  business  of  merchants,  but 
when  they  sell  their  entire  6tock  and  go  out  of  business,  or 
sell  any  substantial  portion  thereof  in  an  irregular  and  unusual 
way,  notice  to  creditors  is  required  so  that  they  can  protect 
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themselves  against  fraud.  No  protection  is  afforded  to  stran- 
gers, but  simply  to  those  who  have  a  strong  equitable  right  to 
see  that  the  sale  is  for  a  fair  price  and  free  from  fraud.  If 
the  merchant  pays  his  debts  there  can  be  no  attack  upon  the 
sale,  however  made.  The  act  is  less  drastic  than  one  impos- 
ing a  lien  upon  goods  sold  until  the  purchase  price  is  paid, 
with  the  right  to  discharge  the  lien  by  sales  in  the  ordinary 
course  of  business,  which  is  clearly  within  the  power  of  the 
legislature.  The  requirement  of  notice  is  less  burdensome 
than  the  imposition  of  a  lien. 

While  the  statute  in  question  disturbs  freedom  of  contract, 
so  does  fixing  the  price  of  elevating  grain  (People  v.  Buddy 
117  K  Y.  1;  Munn  v.  'Illinois,  94  U.  S.  113) ;  the  prohibi- 
tion of  options  to  buy  or  sell  grain  at  a  future  time  (Booth  v. 
Illinois,  184  XL  S.  425),  and  the  annulment  of  all  contracts 
for  the  sale  of  corporate  stocks  for  future  delivery,  or  on  mar- 
gin (Otis  v.  Parker,  187  U.  S.  606).  It  interferes  with  the 
use  of  property,  but  so  does  a  limitation  upon  the  height  of 
buildings  (People  ex  rel.  Kemp  v.  D'Oench,  111  N*.  Y.  359); 
the  requirement  that  tenement  houses  shall  be  furnished  with 
water  (Health  Dept.  of  New  York  v.  Hector,  etc.,  Trinity 
Church,  145  N.  Y.  32;;  forbidding  the  sale  of  stamped  bot- 
tles (People  v.  Cannon,  139  N.  Y.  32) ;  or  of  lottery  tickets 
issued  in  a  state  where  lotteries  are  lawful  (People  v.  Noelke^ 
94  N.  Y.  137) ;  or  of  game  purchased  in  another  state  as  law- 
ful merchandise  and  brought  into  this  state  (People  v.  Boot- 
man,  180  N.  Y.  1).  It  interferes  with  liberty,  but  so  does 
the  act  "  to  regulate  barbering  on  Sunday  "  (People  v.  Hav- 
nor,  149  N.  Y.  195  ;  Petit  v.  Minnesota,  177  U.  S.  164) ;  the 
statute  making  it  a  misdemeanor  to  exhibit  a  child  as  a  dancer 
in  order  to  earn  a  living  (People  v.  Ewer,  141  N.  Y.  129)  ;  the 
exclusion  of  children  not  vaccinated  from  school  (Matter  of 
Vie>neister,  179  N.  Y.  235),  and  the  compulsory  vaccination 
of  all  the  inhabitants  of  a  community  (Jacohson  v.  Mass.,  197 
U.  S.  11). 

Twenty  states  as  well  as  the  Federal  government  in  the 
District  of  Columbia  have  similar  statutes,  some  with  provi- 
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sions  more  stringent  than  our  own  and  all  aimed  at  the  sup- 
pression of  an  evil  that  is  thus  shown  to  be  almost  universal. 
(California,  Civil  Code,  §  3440,  as  amended  March  10th,  1903 ; 
Colorado,  Laws  1903,  ch.  110;  Connecticut,  Public  Acts 
1903,  ch.  72 ;  Delaware,  Laws  1903,  ch.  387 ;  I)ist.  of  Colum- 
bia, U.  S.  Statutes  at  Large,  ch.  1809 ;  58th  Cong.  April  28th, 
1904 ;  Georgia,  Laws  1903,  No.  457 ;  Idaho,  Laws  1903,  H.  B. 
18 ;  Indiana,  Acts  1903,  ch.  153 ;  Kentucky,  Acts  1904,  ch. 
22;  Louisiana,  Acts  1896,  No.  94;  Maryland,  Laws  1900, 
ch.  579;  Massachusetts,  Acts  and  Resolves  1903,  ch.  415; 
Minnesota,  General  Laws  1899,  ch.  291;  Ohio,  Laws  1902, 
H.  B.  334;  Oklahoma,  Session  Laws  1903,  p.  249;  Oregon, 
Billinger's  Ann.  Codes  and  Statutes,  ch.  7 ;  Tennessee,  Acts 
1901,  ch.  133;  Utah,  Laws  1901,  ch.  67;  Virginia,  Act 
approved  January  2nd,  1904;  Washington,  Laws  1901,  ch. 
109;  Wisconsin,  Laws-1901,  ch.  463.) 

A  statute  with  the  same  object  attained  by  a  similar  remedy 
has  been  held  valid  by  the  highest  courts  in  Massachusetts, 
Connecticut,  Tennessee  and  Washington.  {J.  P.  Squire  ds 
Co.  v.  Tellier,  185  Mass.  18  ;  Walp  v.  Mooar,  76  Conn.  515 ; 
Nea8  v.  Borches,  109  Tenn.  398 ;  McDaniels  v.  J.  J.  Con? 
nelly  Shoe  Co.,  30  Wash.  549.)  An  act  declaring  such  sales 
presumptively  fraudulent  was  assumed  to  be  valid  by  the 
courts  of  last  resort  in  Wisconsin  and  Maryland.  {Fisher  v. 
Herrmann,  118  Wis.  424 ;  Hart  v.  Honey,  93  Md.  432.) 

On  the  other  hand,  a  statute  with  more  exacting  conditions 
was  held  unconstitutional  in  Ohio  {Miller  v.  Crawford*  70 
Ohio  St.  207),  and  a  similar  act  met  the  same  fate  in  Utah, 
where  a  violation  of  the  statute  was  made  a  crime  {Block  v. 
Schwartz,  27  Utah,  387).  The  weight  of  authority,  thus  far 
announced,  is  in  favor  of  the  validity  of  such  legislation.  The 
general  grounds  upon  which  it  has  been  sustained  are  well 
illustrated  by  the  following  extract  from  the  opinion  of  the 
Supreme  Court  of  Massachusetts :  "  A  purchaser,  to  be  safe, 
has  only  to  see  that  the  vendor's  creditors  are  provided  for. 
The  vendor  may  sell  freely,  without  regard  to  the  statute,  if 
he  pays  his  debts.     The  legislature,  when  contemplating  this 
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legislation,  had  occasion  to  consider  and  balance  against  each 
other  the  general  right  of  property  owners  to  make  contracts 
and  dispose  of  their  property,  and  the  general  right  of  cred- 
itors to  be  paid,  and  to  have  reasonable  opportunities  secured 
to  them  for  the  collection  of  their  debts.  That  this  is  within 
a  class  of  legislation  for  which  there  is  constitutional  authority 
is  too  plain  for  question.  The  object  of  it  is  like  that  of  our 
numerous  statutory  provisions  which  authorize  attachments 
on  mesne  process,  and  establish  courts  with  all  the  necessary 
machinery  for  the  collection  of  debts.  The  statute  requires 
of  the  vendor  nothing  that  cannot  be  done  with  reasonable 
effort.  If  he  is  unable  or  unwilling  to  pay  his  debts,  it  puts 
a  substantial  obstacle  in  his  way  when  he  wants  to  dispose  of 
his  stock  of  merchandise  in  bulk  and  to  receive  payment  for 
himself.  But,  under  such  circumstances,  the  property  in 
most  cases  ought  not  to  be  sold  in  bulk  without  first  giving 
creditors  an  opportunity  to  consider  what  ought  to  be  done 
with  it."  (J.  P.  Squire  cfe  Co.  v.  Tellier,  185  Mass.  18, 20.) 
The  question  before  us  is  one  of  power,  not  of  policy. 
Courts  may  pass  upon  the  power  of  the  legislature,  but  not 
upon  its  policy.  Statutes,  whether  wise  or  unwise,  are 
equally  binding  upon  us,  provided  no  provision  of  either  Con- 
stitution is  molested.  According  to  the  general  rule,  unless 
there  is  a  plain  conflict  between  a  statute  and  the  Constitu- 
tion, the  statute  stands,  for  every  presumption  is  in  its  favor. 
The  respect  due  to  a  co-ordinate  branch  of  the  government 
will  not  permit  mere  judicial  doubt  to  undermine  a  statute, 
for  there  must  be  clear  judicial  conviction  that  it  violates  the 
Constitution  before  the  courts  can  set  it  aside.  The  legislature 
with  all  the  power  of  legislation  there  is,  may  pass  any  law 
upon  any  subject,  unless  it  is  expressly  or  impliedly  forbidden 
by  the  supreme  law  of  the  State  or  of  the  United  States. 
There  is  a  power  beneath  the  Constitution  but  not  superior  to 
it,  unwritten,  not  fully  defined,  necessary,  resting  oA  the 
sovereignty  of  the  state,  which  exists  because  the  state  cannot 
exist  without  it  and  which  must  be  considered  in  connection 
with  the  Constitution.     That  power,  known   as  the   police 
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power,  aims  to  promote  the  public  welfare  by  compulsion  and 
restraint  and  it  is  under  the  exclusive  control  of  the  legislature. 
The  executive  department  can  exert  it  only  as  authorized  by 
the  legislature.  The  courts  can  neither  exercise  it,  nor  pre- 
vent its  exercise,  but  they  can  determine  whether  a  statute  is 
a  constitutional  use  of  the  power.  We  cannot  overturn  a 
statute  because  we  do  not  like  it,  for  our  likes  and  dislikes 
affect  us  as  citizens,  uot  as  judges.  We  greatly  prefer  the 
amended  act  to  the  original,  because  although  effective  it  is  not 
so  harsh,  but  that  has  nothing  to  do  with  the  validity  of  either. 
Starting  always  with  the  presumption  that  the  statute, 
although  challenged,  is  valid,  we  6tudy  it  in  connection  with  the 
Constitution  to  see  whether  there  is  such  a  conflict  as  to  divest 
the  legislature  of  jurisdiction.  If  purporting  to  be  passed  in 
the  exercise  of  the  police  power,  wre  endeavor  to  see,  first, 
whether  there  was  an  evil  to  be  remedied,  and,  second, 
whether  the  remedy  prescribed  is  "calculated,  intended,  con- 
venient or  appropriate "  to  suppress  it  and  not  designed  to 
trespass  upon  personal  rights  "  under  the  guise  of  a  police 
regulation."  If  "  the  act  has  a  fair,  just  and  reasonable  rela- 
tion to  the  general  welfare,"  it  may  so  regulate  "the  conduct 
of  an  individual  and  the  use  of  property"  as  to  "interfere  to 
some  extent  with  the  freedom  of  the  one  and  the  enjoyment 
of  the  other."  If  it  violates  no  express  command  of  the  Con- 
stitution and  tends  "  in  a  degree  that  is  perceptible  and  clear 
towards  the  preservation  of  the  lives,  the  health,  the  morals 
or  the  welfare  of  the  community,  as  those  words  have  been 
used  and  construed  in  many  cases  heretofore  decided,"  and  is 
not  passed  "ostensibly  in  favor  of  the  promotion  of  some 
such  object,  while  really  it  is  an  evasion  thereof  and  for  a 
distinct  and  totally  different  purpose,"  it  comes  within  the 
jurisdiction  of  the  legislature  and  the  courts  are  bound  to 
sustain  it.  The  police  power  cannot  be  arbitrarily  exercised 
so  as  to  deprive  the  citizen  of  his  liberty  or  property,  "but 
a  statute  does  not  work  such  a  deprivation  in  the  constitu- 
tional sense,  simply  because  it  imposes  burdens  or  abridges 
freedom  of  action,  or  regulates  occupations,  or  subjects  indi- 
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viduals  or  property  to  restraints  in  matters  indifferent,  except 
as  they  affect  public  interests  or  the  rights  of  others.  Legis- 
lation under  the  police  power  infringes  the  constitutional 
guaranty  only  when  it  is  extended  to  subjects  not  within  its 
scope  and  purview,  as  that  power  was  defined  and  understood 
when  the  Constitution  was  adopted." 

Liberty  under  the  Constitution  does  not  mean  natural 
liberty,  or  the  right  to  act  as  one  pleases  subject  only  to  the 
laws  of  nature,  for  society  cannot  exist  on  that  basis.  Con- 
stitutional liberty  is  the  right  to  act  without  restraint  upon 
person  or  property,  except  such  as  is  necessary  or  expedient 
for  the  general  advantage  of  the  public.  (Matte?*  of  Jacob*, 
98  K  Y.  98;  People  v.  Marx,  99  T$.  T.  377;  People  v. 
Arensberg,  105  N.  Y.  123 ;  People  v.  Gillson,  109  N.  Y.  389 ; 
People  v.  Budd,  117  N.  Y.  1 ;  Health  Dept.  of  New  York 
v.  Sector,  etc.,  Trinity  Church,  145  N.  Y.  32;  Slaughter 
Bouse  Cases,  16  Wall.  36 ;  Barbier  v.  Connolly,  113  U.  S.  27 ; 
New  Orleans  Gas  Co.  v.  Louisiana  Light  Co,,  115  U.  S.  650.) 

The  legislation  under  consideration  was  intended  to  sup- 
press a  deep-seated  evil,  common  in  sales  of  a  certain  kind. 
The  existence  of  the  evil  is  admitted,  and  the  right  of  the 
legislature  to  provide  a  remedy  is  also  admitted,  but  it  is 
insisted  that  the  remedy  provided  is  6o  unreasonable  that  it 
violates  the  primary  guaranties  of  the  Constitution.  The 
same  claim  was  made  when  a  maximum  price  was  fixed  for 
doing  a  certain  kind  of  work,  but  it  was  rejected,  because  the 
work  was  done  in  a  business  affected  with  a  public  interest. 
(People  v.  Budd,  supra.)  The  same  position  was  taken  when 
one  state  absolutely  prohibited  sales  on  margin  and  another 
options  to  buy  or  sell  at  a  future  time,  contracts  which  were 
previously  valid,  but  both  provisions  were  sustained  by  the 
Supreme  Court  of  the  United  States,  because  they  tended  to 
prevent  gambling.  (Booth  v.  Illinois,  supra,  and  Otis  v. 
Parker,  supra.)  While  many  contracts  of  the  kind  pro- 
hibited were  free  from  wrong,  as  so  many  were  made  for  the 
purpose  of  gambling,  all  were  swept  away,  the  good  and  the 
bad  alike.     Is  gambling  a  worse  evil  than  fraud  ?     Does  it 
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affect  commerce  more  seriously?  Is  freedom  of  contract 
interfered  with  more  by  requiring  notice  to  creditors  before 
certain  sales  are  made,  than  by  forbidding  certain  other  sales 
altogether?  The  statute  is  intended  to  interfere  only  with 
those  who  buy  and  sell  in  bad  faith  toward  the  creditors  of  the 
vendor.  It  doubtless  interferes  with  some  who  act  in  good 
faith,  but  so  do  the  other  statutes  referred  to.  In  order  to 
prevent  injustice  and  frand,  legislation  for  time  out  of  mind 
has  placed  some  restraint  upon  commercial  transactions,  and 
where  the  legislature  has  jurisdiction  to  act  the  method  of 
suppressing  the  evil  is  wholly  within  its  sound  discretion. 

The  right  to  pass  laws  to  prevent  fraud  being  conceded, 
what  principle  is  to  guide  us  in  drawing  a  line  to  separate  the 
act  before  us  from  those  considered  in  the  cases  cited?  How 
can  we  declare  this  statute  void  and  the  others  valid  ?  It  has 
no  ulterior  purpose.  No  attempt  is  made  to  protect  some 
favored  interest  from  injurious  competition.  Its  object  is  not, 
as  in  the  Gilhon  case,  to  interfere  with  a  lawful  business,  but 
to  prevent  one  man  from  keeping  property  which  equitably 
belongs  to  others.  It  seeks  to  maintain  justice,  which  is  one 
of  the  leading  features  of  the  public  welfare.  The  protection 
of  creditors  has  always  been  a  primary  function  in  the  admin- 
istration of  justice.  Why  should  the  Constitution  require 
courts  to  be  maintained  to  punish  fraud  and  yet  deprive  the 
legislature  of  power  to  prevent  fraud  by  requiring  notice  to  a 
class  apt  to  be  defrauded  ? 

As  it  is  known  that  dishonest  merchants  abuse  freedom  of 
contract  by  secretly  selling  out  in  such  a  way  as  to  defeat  the 
claims  of  creditors,  may  not  the  legislature  surround  the  right 
with  some  safeguards,  such  as  an  inventory  and  notice  thereof? 
When  the  end  sought  is  within  the  domain  of  legislation  and 
the  form  of  the  remedy  proposed  is  fairly  adapted  to  that  end, 
the  courts  have  no  power  to  interfere.  When  jurisdiction 
exists,  the  details  are  within  the  exclusive  control  of  the  legis- 
lature. While  a  merchant,  owing  debts,  has  an  absolute  con- 
stitutional right  to  sell  his  stock  of  goods,  he  may  properly  be 
required  to  do  something  for  the  protection  of  his  creditors 
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and  what  he  shall  do  is  for  the  legislature  to  prescribe.  With 
power  to  act  upon  the  subject  it  may  pass  a  foolish  statute  or 
a  wise  one,  and  we  cannot  overturn  the  one  unless  we  can  the 
other.  It  is  only  when  there  is  a  want  of  power  to  legislate 
that  the  courts  can  declare  a  statute  void. 

It  is  insisted,  and  the  argument  is  not  without  force,  that 
while  the  provisions  of  the  act,  so  far  as  they  relate  to  the 
vendor,  may  be  valid,  the  restraint  upon  the  purchaser  is  so 
severe  as  to  impinge  on  the  right  of  liberty  and  property. 
What  is  required  of  the  purchaser  ?  To  some  extent  he  must 
look  after  the  interests  of  creditors,  if  there  are  any.  He  must 
either  see  that  they  are  paid  or  notify  them  in  advance  of 
what  is  to  be  sold,  the  price  paid  and  to  be  paid  and  must  ask 
the  seller  who  his  creditors  are.  If  there  are  no  creditors  the 
statute  does  not  apply.  If  the  inquiry,  when  carefully  made, 
discloses  no  creditors  and  the  purchaser  knows  of  none,  he 
may  buy  in  safety  without  the  inconvenience  of  inventory  Or 
notice.  If  there  are  creditors,  the  risk  is  in  proportion  to  the 
amount  of  their  claims,  and  whether  it  is  large  or  small,  they 
have  rights  which  need  protection  from  a  sale  made  in  bad 
faith  and  it  is  at  snch  sales  that  the  statute  strikes.  The  pur- 
chaser may  be  buying  property  in  which  the  seller  has  less 
real  interest  than  his  creditors,  and  it  is  reasonable  to  charge 
both  seller  and  purchaser  with  the  exercise  of  some  care 
toward  them,  in  the  interest  of  justice  and  the  general  wel- 
fare. The  inconvenience  to  purchasers  is  an  evil,  as  it  ham- 
pers commerce  to  some  extent,  but  the  injury  to  commerce 
from  fraudulent  sales  is  a  much  greater  evil,  so  that  on  the 
whole  commerce  is  not  harmed  but  helped.  The  legislature 
had  the  right  to  balance  these  evils  and  to  promote  the  com- 
mon good  by  trying  to  do  away  with  the  greater.  The  every- 
day business  of  the  seller  and  buyer  is  not  touched,  for  that  is 
outside  of  the  statute,  but  when  an  extraordinary  sale  is  made, 
such  as  can  occur  but  few  times  in  the  life  of  a  merchant, 
certain  conditions  and  restraints  are  imposed,  not  to  hamper 
business,  but  to  prevent  secret  sales  in  bulk  of  property  usually 
bought  on  credit  and  generally  unpaid  for  when  the  sale  is 
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made.  The  remedy  provided  tends  to  furnish  the  protection 
needed  by  creditors  without  any  interference  whatever  with 
ordinary  business  and  without  disturbing  freedom  of  contract 
in  the  rare  and  irregular  cases  to  which  the  act  applies  any 
more  than  was  within  the  power  of  the  legislature  according 
to  the  principles  laid  down  by  repeated  adjudications  in  this 
court  and  in  the  Supreme  Court  of  the  United  States. 

Purchasers  who  complain  of  the  act  as  a  violation  of  their 
constitutional  rights  are  themselves  protected  by  legislation 
equally  drastic,  for  they  could  not  purchase  in  safety  were  it 
not  for  the  acts  in  relation  to  chattel  mortgages  and  condi- 
tional sales.  They  might  purchase  and  pay  in  good  faith  and 
yet  have  the  property  taken  away  from  them  under  a  lien 
they  knew  nothing  about  and  which  they  could  not  discover. 
As  the  legislature  passed  these  acts,  it  can  repeal  them  and  in 
that  event  purchasers,  however  careful,  might  not  get  a  good 
title,  while  now,  even  with  the  act  under  consideration  in  full 
force,  they  can  get  a  good  title  if  they  only  take  pains.  They 
cannot,  therefore,  consistently  object  to  such  a  statute.  They 
cannot  in  fairness  assert  that  interference  with  an  unlimited 
right  of  contract  is  constitutional  when  it  operates  in  their 
favor,  but  unconstitutional  when  it  operates  in  favor  of 
creditors  and  against  themselves. 

It  is  also  claimed  that  an  unreasonable  burden  is  imposed 
upon  a  limited  class  of  debtors  for  the  benefit  of  a  limited 
class  consisting  of  their  creditors.  A  statute  which  is  uniform 
in  its  effect  upon  all  persons  to  whom  it  applies  is  not  invalid 
because  it  applies  to  a  limited  number.  This  act  applies  to 
all  the  people  of  the  State  who  carry  on  a  certain  kind  of 
business,  which  presents  special  temptations  and  opportunities 
for  the  commission  of  fraud.  The  classification  is  not  arbi- 
trary, but  is  founded  on  a  "reasonable  and  just  difference 
between  the  persons  affected  and  all  others."  The  difference 
is  seen  in  the  nature  of  a  business  conducted  largely  on  credit, 
which,  as  shown  by  the  records  of  our  courts,  furnishes  pecu- 
liar facilities  for  the  perpetration  of  a  characteristic  fraud. 
As  was  said  by  Mr.  Justice  Brewer  in  a  late  case :  "  It  is 
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within  the  undoubted  power  of  the  Government  to  restrain 
some  individuals  from  all  contracts  as  well  as  all  individuals 
from  some  contracts  "  (Frisbie  v.  U.  S.,  157  U.  S.  160,  165), 
and  by  Mr.  Justice  Fields  in  an  earlier  case :  "  Special  bur- 
dens are  often  necessary  for  general  benefits.  *  *  *  Regu- 
lations for  these  purposes  may  press  with  more  or  less  weight 
upon  one  than  upon  another,  but  they  are  designed  not  to 
impose  unequal  or  unnecessary  restrictions  upon  any  one,  but 
to  promote,  with  as  little  individual  inconvenience  as  possible, 
the  general  good.  Though,  in  many  respects,  necessarily 
special  in  their  character  they  do  not  furnish  just  ground  of 
complaint  if  they  operate  alike  upon  all  persons  and  property 
under  the  same  circumstances  and  conditions."  (Barbier  v. 
Connolly,  US  U.  S.  27,  31.)  "The  discriminations  which 
are  open  to  objection  are  those  where  persons  engaged  in  the 
same  business  are  subjected  to  different  restrictions  or  are 
held  entitled  to  different  privileges  under  the  same  conditions.', 
(Soon  King  v.  Crowley,  113  U.  S.  703,  709.)  The  Constitu- 
tion means  "  that  no  person  or  class  of  persons  shall  be  denied 
the  same  protection  of  the  laws  which  is  enjoyed  by  other 
persons  or  other  classes  in  the  same  place  and  under  like  cir- 
cumstances." (Missouri  v.  Lewis,  101  U.  S.  22;  Moore  v. 
Missouri,  159  U.  S.  673,  678.) 

I  close  my  review  by  repeating  as  applicable  generally  to 
the  case  before  us  the  words  of  the  Supreme  Court  of  the 
United  States  in  a  decision  of  great  importance  :  "  The  power 
which  the  legislature  has  to  promote  the  general  welfare  is 
very  great  and  the  discretion  which  that  department  of  the 
government  has,  in  the  employment  of  means  to  that  end,  is 
very  large.  While  both  its  power  and  its  discretion  must  be 
so  exercised  as  not  to  impair  the  fundamental  rights  of  life, 
liberty  and  property  *  *  *  yet  in  many  cases  of  mere 
administration  the  responsibility  is  purely  political,  no  appeal 
lying  except  to  the  ultimate  tribunal  of  the  public  judgment 
exercised  either  in  the  pressure  of  public  opinion  or  by  means 
of  the  suffrage."  (Powell  v.  Penn.,  127  U.  S,  678,  685, 
citing  Ykk  Wo  v,  IIoj)kins}  118  V,  S.  370.) 
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The  judgment  should  be  affirmed,  with  costs,  and  the 
question  certified  answered  in  the  affirmative. 

Cullen,  Ch.  J.  (dissenting).  I  concur  entirely  in  the 
opinion  of  my  brother  Vann,  bnt  as  the  point  has  now  been 
raised  that  the  statute  before  us  makes  unlawful  discrimina- 
tion between  sales  of  one  kind  of  personal  property  and  sales 
of  other  personal  property,  of  sales  by  persons- engaged  in  one 
character  of  business  and  those  in  another,  and,  therefore, 
violates  the  provision  of  the  Federal  Constitution  guarantee- 
ing equal  protection  of  the  laws,  I  desire  to  add  a  word. 

Of  course,  p.bsolutely  arbitrary  selection  by  the  legislature 
in  imposing  a  tax  or  in  creating  a  crime  cannot  be  justified, 
and  for  this  reason  we  refused  to  uphold  the  imposition  of  a 
transfer  tax  in  the  Pell  Case  (171  N.  Y.  48).  But  if  there 
be  difference  in  circumstance  which  bears  some  reasonable 
relation  to  the  classification  made  by  a  statute  then  that  stat- 
ute must  be  upheld,  however  greatly  we  may  doubt  its  wis- 
dom. Ever  since  we  adopted  the  Law  Merchant  there  has 
been  a  difference  in  the  title  acquired  by  a  honajide  purchaser 
to  different  kinds  of  personal  property.  The  purchaser  of  a 
watch  or  of  a  bond  and  mortgage  must  abide  the  title  of 
his  vendor,  though  he  purchases  in  the  best  of  faith  for  a 
full  consideration.  But  the  purchaser  of  a  railroad  bond  or 
a  promissory  note,  if  he  acts  in  good  faith,  acquires  title  to 
the  security  even  though  he  buys  from  a  thief.  The  prac- 
tical difference  between  the  business  of  a  merchant  and  that 
of  a  farmer  is  very  apparent.  A  merchant  obtains  credit 
on  the  capital  which  he  has  in  his  business,  that  is  to  say,  the 
excess  in  value  of  his  stock  in  trade  over  his  debts.  He  can- 
not secure  his  creditors  by  a  mortgage  on  his  goods,  for  a 
chattel  mortgage  on  a  fluctuating  stock  is  void  as  against  a  pur- 
chaser, and  to  uphold  such  a  mortgage  would  destroy  the  very 
object  for  which  the  goods  are  sold  to  a  merchant,  to  wit,  for 
sale  to  his  customers.  The  case  of  a  farmer  is  radically  dif- 
ferent. His  capital  is  principally  represented  by  his  land,  his 
etogk,  his  implemente,  which  are  the  subject  of  mortgage  or 
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lien,  and  any  credit  extended  to  him  is  accorded  far  more  to 
his  fixed  capital  than  to  his  expected  crops.  It  is  unnecessary, 
however,  to  pursue  the  discussion.  Every  business  man  will 
appreciate  a  score  of  distinctions  between  the  way  business  is 
carried  on  by  the  one  class  and  by  the  other.  The  doctrine 
contended  for,  that  legislation  must  be  exactly  uniform,  would 
be  fatal  to  a  large  part  of  the  statutory  law  of  this  state 
which  has  never  been  challenged  and  under  which  the  com- 
munity has  lived  for  many  years.  Take  as  a  single  example 
the  Transfer  Tax  Law.  Religions  corporations  are  exempt 
from  the  tax,  other  charitable  corporations  not,  as  we  have 
held.  But  more  than  that,  a  legacy  or  devise  to  a  bishop  is 
exempt,  but  there  is  no  exemption  in  favor  of  any  other 
minister  or  clergyman.  Our  law  abounds  in  similar  distinc- 
tions, many  of  which  we  may  think  without  justification,  but 
the  power  of  the  legislature  to  make  those  distinctions  has  not 
been  challenged.  Without  continuing  the  argument,  how- 
ever, it  seems  to  me  that  the  recent  action  of  this  court  in  the 
race  course  gambling  cases  is  conclusive.  We  have  twice 
upheld,  by  a  unanimous  court,  the  validity  of  legislation 
which  makes  certain  gambling  on  horse  races  outside  of  the 
track  a  felony,  punishable  by  imprisonment  in  state's  prison 
for  not  more  than  two  years,  while  the  same  act,  if  committed 
on  the  race  grounds,  is  not  a  crime  at  all,  but  subjects  the 
offender  only  to  repayment  of  the  money  he  has  received  on 
the  bet.  Be  the  distinction  little  or  great  between  the  con- 
duct of  business  by  merchants  engaged  in  selling  goods  and 
that  carried  on  by  other  owners  of  personal  property,  who, 
to  use  the  judicial  expression  of  the  day,  will  have  the  tem- 
erity to  deny  that  such  difference  is  infinitely  greater  than  that 
which  obtains,  either  in  moral  obliquity  or  in  injury  to  the 
community,  between  gambling  inside  the  fence  which  sur- 
rounds a  race  track  and  gambling  outside  that  fence? 

Gray  and  Bartlett,  J  J.,  concur  with  Werner  and  Haight, 
TJ. ;  Cullen,  Ch.  J.  (in  memorandum),  and  O'Brien,  J., 
concur  with  Vann,  J. 

Judgment  reveled,  etc. 
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In  the  Matter  of  the  Application  of  the  Mayor,  Aldermen 
and  Commonalty  of  the  City  of  New  York  to  Acquire 
Title  to  Certain  Lands  as  Part  of  or  an  Extension  of  Kiver- 
side  Park. 

Herman  C.  von  Post  et  ah,  Appellants ;  The  City  of  New 
York,  Kespondent. 

Municipal  Corporations — Nbw  York  (City  of)  —  Riparian  Rights 
—  Lands  undkr  Tidewaters  of  Hudson  River  —  Presumption  That 
City  Did  Not  Intend  to  Include  Same  in  Conveyance  of  Uplands 
Bounded  by  River.  Under  a  grant,  or  charter,  from  a  colonial  governor, 
acting  for  his  majesty,  the  king  of  England,  which  conveyed  to  the 
city  of  New  York  all  waste,  vacant,  unpatented  and  unappropriated 
land  lying  within  the  city  and  on  Manhattan  island,  €  x tending  to  and 
reaching  low-water  mark,  through  all  parts  of  the  city  and  Manhattan 
island,  with  power  and  jurisdiction  over  the  same,  together  with  all 
bridges,  docks  or  wharves,  and  ferries  then  existing,  with  the  rights, 
profits  and  benefits  pertaining  thereto,  it  must  be  deemed  that  the  tide- 
way, or  land  between  high  and  low- water  mark,  was  conveyed  to  the  city 
in  trust  to  hold  and  control  the  same  in  the  interest  of  commerce  and  of 
the  public;  and  where  the  city  subsequently  conveyed,  to  a  private 
owner,  certain  uplands  abutting  upon  land  under  water,  described  as 
bounded  by  the  Hudson  river,  with  no  words  indicating  any  intent  to 
convey  the  land  under  water,  it  must  be  presumed  that  the  city  In  its 
exercise  of  sovereign  power  as  a  municipality  only  intended  to  include  in 
the  conveyance  the  uplands  to  high-water  mark,  retaining  the  tideway 
and  land  under  water  as  trustee  of  the  public  domain  in  the  interest  of 
commerce  and  the  state. 

Matter  of  Mayor,  etc..  of  New  York,  102  App.  Div.  615,  affirmed. 

(Argued  June  2,  1805;  decided  October  8,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
ruary 16,  1905,  which  affirmed  an  order  of  Special  Term  con- 
firming the  report  of  commissioners  of  appraisal  in  the  above- 
entitled  proceeding. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

William  C.  Beeclier  and  Bache  McE.  WhiUock  for  appel- 
lants.    The  rule  that  a  deed  of  land  fronting  on  a  navigable 
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stream  conveys  only  to  high-water  mark  applies  only  to  a 
grant  from  the  sovereign,  to  a  private  grant,  where  the  grantor 
cannot  prove  that  the  title  to  the  land  below  high-water  mark 
is  not  still  in  the  sovereign,  and  to  particular  instances  where 
the  circumstances  raise  the  presumption  that  the  grantor 
intended  not  to  grant  the  land  under  water.  (Hale's  de  Jure 
Maris,  ch.  IV,  ii  (1)  [Hargrave's  Law  Tracts,  12];  Ex  parte 
Jennings,  6  Cow.  518,  note ;  3  Kent's  Comm.  *427,  *431, 
*432 ;  Furman  v.  Mayor,  etc.,  10  N.  Y.  567 ;  People  v.  Tib- 
betts,  19  K  Y.  523 ;  Langdon  v.  Mayor,  etc.,  93  N.  Y.  129 ; 
Mayor  v.  Hart,  95  N.  Y.  443 ;  Sage  v.  Mayor,  etc.,  154  N.  Y. 
61.)  There  is  a  distinction  to  be  drawn  between  the  proprie- 
tary and  jurisdictional  rights  of  the  sovereign  in  the  land  under 
water  in  navigable  streams  and  arms  of  the  sea.  (Smith  v. 
City  of  Rochester,  92  N.  Y.  463 ;  People  v.  VanderbUt,  26 
K  Y.  287;  Kingsland  v.  Mayor,  etc.,  110  N.  Y.  569;  Be 
Lancey  v.  Piepgras,  138  N.  Y.  26.)  The  sovereign's  jur- 
isdictional rights  in  this  land  under  water,  termed  "jus publi- 
cum" or  "the  public  domain,"  are  inalienable  by  the  sover- 
eign. {People  v.  N.  Y.  &  S.  I.  F.  Co.,  68  N.  Y.  71; 
Thompson  v.  Mayor,  etc.,  5  A  pp.  Div.  424;  People  v. 
Vanderbilt,  26  N.  Y.  257 ;  Matter  of  City  of  New  York, 
168  N.  Y  134;  Mayor  v.  Hart,  95  N.  Y.  443;  Bedlow  v. 
JV.  Y.  F.  D.  D.  Co.,  112  N.  Y.  263 ;  Sage  v.  Mayor,  etc.,  154 
N.  Y.  61  ;  Langdon  v.  Mayor,  etc.,  93  N.  Y.  129.)  The 
Dongan  charter  delegated  to  the  city  of  New  York  no  right, 
express  or  implied,  to  exercise  the  jus  publicum,  of  the  crown. 
The  grant  of  the  tideway  was  of  the  crown's  proprietary 
interest  only.  The  city  did  n<»t  obtain  any  authority  to  exer- 
cise the  "jus publicum"  of  the  crown  anywhere  on  the  water- 
line  of  Manhattan  island,  until  it  obtained  the  Montgomerie 
charter  of  1730.  (Van  Zandt  v.  Mayor,  etc.,  8  Bosw.  375; 
People  ex  rel.  v.  Jcssup,  160  N.  Y.  249 ;  Sage  v.  Mayor,  eU., 
154  N.  Y.  61.)  If,  at  the  time  of  the  Do  Kay  deed,  the 
authority  to  exercise  the  jus  publicum  was  not  delegated  to 
the  city,  but  remained  in  the  crown,  no  presumption  that  the 
city  intenclecl  to  retain  its  proprietary  rights  in  the  #<teway 
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can  arise.  (  Van  Zandt  v.  Mayor,  etc.,  8  Bosw.  375.)  The 
city  was  not  acting  in  a  governmental  capacity  in  executing 
the  De  Kay  deed,  and  that  deed  must,  therefore,  be 
construed  as  if  it  were  one  between  individuals.  (Boose* 
velt  v.  Draper,  23  N.  Y.  318;  Mayor,  etc.,  v.  S.  A.  It 
R.  Co.,  32  N.  Y.  261 ;  Story  v.  K  T.  <&  E.  R.  R.  Co.,  90 
N.  Y.  122;  Varick  v.  Smith,  9  Paige,  546.)  The  city 
received  a  valuable  consideration,  and,  therefore,  the  De  Kay 
deed  must  receive  the  construction  which  is  most  favorable  to 
the  grantee.  (3  Waehb.  on  Eeal  Prop.  [5th  ed.]  202.) 
The  description  in  the  De  Kay  deed  was  such  that  under  it 
the  title  to  the  tideway  passed  to  De  Kay.  (Matter  of  Mayor, 
etc.,  20  App.  Div.  404  ;  Walton  v.  Tlfft,  14  Barb.  216;  De 
Meyer  v.  Legg,  18  Barb.  14  ;  Wetmare  v.  Law,  34  Barb.  515 ; 
Archibald  v.  N.  T.  C  i&  II.  R.  R.  R.  Co.,  157  N.  Y.  574.) 

John  J.  Delany,  Corporation  Counsel  ( Theodore  Connoly 
and  Charles  D.  Olendorf  of  counsel),  for  respondent.  By 
its  grant  to  Jacob  De  Kay  of  July  20,  1701,  the  city  of  New 
York  did  not  divest  itself  of  its  title  to  the  tideway.  (Mayor, 
etc.,  v.  Hart,  95  N.  Y.  443  ;  Sage  v.  Mayor,  etc.,  154  N,  Y. 
70 ;  De  Lancey  v.  Piepgras,  138  N.  Y.  26 ;  Jarvis  v.  Lynch, 
157  N.  Y.  445;  Graham  v.  Stern,  168  X.  Y.  517;  Archi- 
bald v.  K.  Y.  C.  &  II  R.  R.  R.  Co.,  157  N.  Y.  574.) 

Haight,  J.  These  proceedings  were  instituted  on  behalf 
of  the  mayor,  aldermen  and  commonalty  of  the  city  of  New 
York  to  acquire  the  title  and  interest  of  all  persons  interested 
in  the  lands  and  premises,  including  upland  and  land  under 
water  or  rights  therein,  not  then  owned  by  or  vested  in  the 
mayor,  aldermen  and  commonalty  of  the  city  of  New  York, 
abutting  upon  the  Riverside  drive  between  72d  street  and 
129th  street. 

The  lands  in  question  were  pkrt  of  a  tract  of  land  which 
was  granted  to  the  mayor,  aldermen  and  commonalty  of  the  city 
of  New  Yrork  by  Thomas  Dongan,  then  lieutenant-governor 
pnder  his  majestv  the  king  of  England,  by  his  clwter,  bear* 
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ing  date  the  22d  of  April,  1686,  which  grant  included  the 
tideway  of  the  lands  upon  the  eastern  side  of  the  Hudson 
river  to  low-water  mark.  On  the  21st  of  July,  1701,  the 
mayor,  aldermen  and  commonalty  of  the  city  of  New  York 
conveyed  to  one  Jacob  De  Kay  a  tract  of  upland  abutting 
upon  the  lands  under  water,  in  dispute,  and  bounded  by  the 
Hudson  river,  which  conveyance  was  subsequently  confirmed 
by  Lord  Cornbury,  the  captain-general  of  the  province  under 
Queen  Anne.  In  1839  one  William  Whitlock  became  the 
owner  of  the  lands  in  question,  claiming  title  through  several 
mesne  conveyances  to  the  lands  acquired  by  De  Kay  from  the 
city  in  1701.  The  claimants  derived  their  title  through  Whit- 
lock. On  November  9th,  1847,  Whitlock  conveyed  to  the 
Hudson  River  Railroad  Company  a  strip  of  land  sixty-six 
feet  wide  across  his  premises  upon  the  river  front  for  a  right 
of  way,  a  small  portion  thereof  being  above  high-water  mark 
and  the  remainder  thereof  below  high-water  mark,  leaving, 
however,  a  narrow  strip  of  the  tideway  on  the  lower  side 
thereof  unconveyed.  Subsequently,  the  city  of  New  York 
acquired  the  lands  between  the  railroad's  right  of  way  and 
the  Riverside  drive  for  park  purposes  and  the  same  is  now 
known  as  Riverside  park. 

The  rights  of  claimants  depend  upon  the  construction  that 
is  to  be  given  to  the  deed  of  1701,  by  which  the  city  con- 
veyed the  uplands  abutting  upon  the  premises  in  question  to 
De  Kay.  It  is  contended  on  behalf  of  the  claimants  that  under 
the  provisions  of  that  deed  De  Kay  acquired  the  tideway  in 
front  of  the  uplands  described  in  the  deed,  and  that  it  was 
the  intention  on  the  part  of  the  city  to  convey  to  him  all  the 
title  that  it  had  to  the  lands  under  water,  while  on  behalf 
of  the  city  it  is  contended  that  the  lauds  conveyed  were,  by 
the  terms  of  the  deed,  bounded  west  by  the  Hudson  river, 
and  that  being  a  navigable  river  in  which  the  tide  ebbs  and 
flows,  the  presumption  arises  that  high- water  mark  was 
intended  tc  be  the  boundary  line.  We  shall  assume  for  the 
purposes  of  this  case  that,  if  the  conveyance  was  by  an  indi- 
vidual who  owned  the  tideway  and  who  had  bounded  his 
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deed  upon  the  river,  the  presumption  would  be  that  he 
intended  to  include  in  the  conveyance  the  tideway.  (Smith 
v.  BarUett,  180  N.  Y.  366,  and  Archibald  v.  N.  Y.  C.  dk  H. 
R.  R.  R.  Co.,  157  N.  Y.  574.)  But  the  conveyance  in  this 
case,  as  we  have  seen,  was  by  a  municipal  government,  the 
city  of  New  York,  and  the  question  arises  as  to  whether  a 
different  presumption  arises  with  reference  to  its  deed. 

The  rights  of  the  sovereign,  whether  crown  or  state,  to 
land  under  water  in  navigable  streams  and  arms  of  the  sea 
are  doubtless  twofold,  proprietary  and  governmental.  As 
proprietor,  the  sovereign  may  sell  or  convey  to  others,  but  as 
to  the  power  to  govern,  the  sovereign  holds  as  trustee  for  the 
use  of  the  public,  under  such  laws,  rules  and  regulations  as 
may  from  time  to  time  be  adopted  and  which  shall  be  deemed 
to  best  serve  the  interests  of  commerce  and  the  state.  These 
powers  may  be  transferred  by  the  sovereign  to  local  subordi- 
nate governments  which  have  been  established,  constitutii  g 
such  governments  the  trustees  of  the  public  and  the. guardians 
of  the  rights  and  privileges  of  the  people.  The  king  of  Eng- 
land, therefore,  during  our  colonial  period  had  the  power  to 
grant  a  charter  to  the  mayor,  aldermen  and  commonalty  of  the 
city  of  New  York,  constituting  it  a  body  corporate  and  politic 
with  powers  of  local  government,  and  to  convey  to  it  the 
lands  under  water  surrounding  Manhattan  island,  on  which 
the  city  is  located.  This  power  the  king  exercised  through 
his  colonial  governors,  who  from  time  to  time  have  enlarged 
the  powers  and  jurisdiction  of  the  city.  While  the  king  had 
the  power  to  convey  the  tideway  on  the  shores  of  the  high 
seas  and  navigable  rivers,  he  will  not  be  presumed  to  have 
done  so  by  merely  bounding  the  conveyance  upon  the  sea  or 
the  river;  such  conveyance  will  carry  title  only  to  high-water 
mark.  Other  words  must  be  employed  in  the  conveyance 
which  would  clearly  indicate  his  purpose  and  intent  to  convey 
the  lands  under  water  in  order  to  pass  the  title  thereto. 
(Trustees  of  Brookhaven  v.  Strong,  60  N.  Y.  56 ;  Sage  v. 
Mayor  etc.  of  jV.  Y.,  154  N.  Y.  61 ;  Mayor  etc.  of  N.  Y. 
v.  Hart,  95  N.  Y.  443.) 
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The  charter  issued  to  the  mayor,  aldermen  and  commonalty 
of  the  city  of  New  York  in  1686  by  Governor  Dongan  recites 
that  the  city  of  New  York  is  an  ancient  city,  and  that  the  citi- 
zens have  anciently  been  a  body  politic  and  corporate,  and 
have  held,  used  and  enjoyed  divers  and  sundry  rights,  liber- 
ties, privileges,  franchises,  free  customs,  pre-eminences,  advan- 
tages, jurisdictions,  emoluments  and  immunities,  as  well  by 
prescription  as  by  charter,  letters  patent,  grants  and  confirma- 
tions, not  only  of  divers  governors  and  commanders-in-chief 
in  the  said  province,  but  also  of  several  governors,  directors, 
generals  and  commanders-in-chief  of  the  Nether  Dutch  nation, 
whilst  the  same  was  under  their  power  and  jurisdiction ;  and 
the  citizens  and  inhabitants  of  said  city  have  erected  and  built 
at  their  own  costs  several  public  buildings,  including  a  city  hall 
or  stadt  house,  and  have  constructed  a  bridge  into  the  dock 
or  wharves  and  established  a  ferry  between  the  city  and  Long 
Island  for  the  convenience  of  travelers.  He  then,  on  behalf 
of  the  king,  grants,  ratifies  and  confirms  to  the  mayor,  alder- 
men and  commonalty  of  the  city  all  and  every  such  and  the 
same  liberties,  privileges,  franchises,  rights,  royalties,  free  cus- 
toms, jurisdictions  and  immunities  which  they  have  anciently 
held,  used  or  enjoyed  ;  provided,  always,  that  none  of  the  said 
liberties,  privileges,  franchises,  rights,  free  customs,  jurisdic- 
tions or  immunities  be  inconsistent  with  or  repugnant  to 
the  laws  of  his  majesty's  kingdom  of  England,  or  any  of 
the  laws  of  the  general  assembly  of  the  province ;  the  pub- 
lic buildings,  with  the  ground  thereunto  belonging,  two 
market  houses,  the  bridge  into  the  dock,  the  wharves  or 
dock,  and  the  aforementioned  ferry,  with  their  rights  and 
appurtenances,  together  with  all  the  profits,  benefits  and 
advantages  which  shall  or  may  accrue  and  arise  at  all  times 
hereafter,  for  dockage  or  wharfage,  within  the  said  dock, 
with  all  and  singular  the  rents,  issues,  profits,  gains  and 
advantages,  which  shall  or  may  arise,  grow  or  accrue  by  the 
said  city  hall,  or  stadt  house,  and  ground  thereunto  belonging, 
market  houses,  bridge,  dock,  burying  place,  ferry ;  together 
x  with  full  power,  license  and  authority  to  the  said  mayor, 
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aldermen  and  commonalty,  and  their  successors  forever,  to 
establish,  appoint,  order  and  direct  the  establishing,  making, 
laying  out,  ordering,  amending  and  repairing  of  all  streets, 
lanes,  alleys,  highways,  watercourses,  ferry  and  bridges,  in 
and  throughout  the  said  city  and  Manhattan  island,  needful 
and  convenient  for  the  inhabitants  and  for  all  travelers  and 
passengers,  is  likewise  granted,  ratified  and  confirmed  unto 
all  the  inhabitants  of  the  city  and  of  the  island.  He  then 
grants  to  the  mayor,  aldermen  and  commonalty  of  the  city 
all  the  waste,  vacant,  unpatented  and  unappropriated  lands 
lying  within  the  city  and  on  Manhattan  island,  extending 
and  reaching  to  low-water  mark  through  all  parts  of  the  city 
and  Manhattan  island,  together  with  all  rivers,  rivulets,  coves, 
creeks,  ponds,  waters  and  watercourses.  Also  to  the  officers 
of  the  city  and  their  successors  forever,  the  right  to  extend 
itself,  as  well  in  length  and  in  breadth  as  in  circuit,  to  the 
farthest  extent  throughout  Manhattan  island,  and  in  and  upon 
all  the  rivers,  rivulets,  coves,  creeks,  waters  and  watercourses 
belonging  to  the  island  as  far  as  low-water  mark,  and  juris- 
diction over  the  same,  u  without  the  let,  hinderance  or  imped- 
iment of  me  or  any  of  my  Successors,  governors,  lieutenants 
or  other  officers  whatsoever."  He  creates  the  offices  of  mayor, 
chamberlain,  treasurer,  sheriff,  coroner,  clerk,  constable,  mar- 
shal, etc.,  with  a  common  council,  naming  the  persons  that 
shall  fill  such  offices  until  their  successors  are  appointed  and 
qualified  ;  and  provides  that  the  aldermen  and  assistant  alder- 
men shall  constitute  a  common  council  of  the  city,'  and 
"  that  they,  or  the  greater  part  of  them  shall  or  may  have 
full  power  and  authority,  by  virtue  of  these  presents,  from 
time  to  time,  to  call  and  hold  common  council  within  the 
common  council  house  or  city  hall  of  the  said  city ;  and  there 
as  the  occasion  shall  be,  to  make  laws,  orders,  ordinances  and 
constitutions  in  writing ;  and  to  add,  alter,  diminish  or  reform 
them,  from  time  to  time,  as  to  them  shall  seem  necessary  and 
convenient  (not  repugnant  to  the  prerogative  of  his  most 
sacred  majesty  aforesaid,  his  heirs  and  successors,  or  to  any 
of  the  laws  of  the  kingdom  of  England,  or  other  of  the  laws 
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of  the  general  assembly  of  the  province  of  New  York)  for  the 
good  rule,  oversight,  correction  and  government  of  the  said 
city  and  liberties  of  the  same,  and  of  all  the  officers  thereof 
and  for  the  several  tradesmen,  victualed,  artificers,  and  of  all 
other  the  people  and  inhabitants  of  the  said  city,  liberties  and 
precincts,  aforesaid,  and  for  the  better  preservation  of  govern- 
ment, and  disposal  of  all  the  lands,  tenements  and  heredita- 
ments, goods  and  chattels  of  the  said  corporation  ;  which  laws, 
orders,  ordinances  and  constitutions  shall  be  binding  to  all  the 
inhabitants  of  the  said  city." 

It  is  quite  apparent  from  a  reading  of  the  charter  that  a 
local  subordinate  municipal  government  was  here  established, 
to  which  the  sovereign  delegated  the  powers  of  local  govern- 
ment, not  inconsistent  with  the  laws  of  England  or  of  the 
province  of  New  York,  and  to  which  he  conveyed  the  tide- 
way surrounding  the  island.  While  we  have  no  express  pro- 
vision of  the  charter  delegating  to  the  municipality  the  sov- 
ereign power  to  hold  the  tideway  as  trustee  for  the  use  of  the 
public  and  for  commerce,  and  to  make  laws,  rules  and  regula- 
tions with  reference  thereto,  we  think  this  power  was  intended 
to  be  delegated  to  the  municipality,  and  that  such  intent  is 
clearly  inferable  from  the  provisions  of  the  charter  growing 
out  of  the  general  powers  given  to  its  common  council  to 
make  laws,  ordinances  and  constitutions,  and  to  amend  the 
same  from  time  to  time  as  may  be  deemed  necessary,  and 
from  the  fact  that  he  conveyed  to  the  city  the  land  between 
high  and  low- water  mark.  The  conveyance  of  the  tideway 
to  the  city  interposed  a  barrier  between  the  body  of  the 
river  and  the  uplands  which  would  prevent  the  sovereign 
from  erecting  docks,  piers  or  wharves  thereon  for  the  accom- 
modation of  commerce,  and  is  inconsistent  with  the  purpose 
of  the  sovereign  to  longer  retain  jurisdiction,  control  and 
management  thereof  for  the  interest  of  the  public.  We, 
therefore,  are  of  the  opinion  that  it  was  the  intention  of  the 
sovereign  to  delegate  to  the  municipality  the  power  to  hold 
and  control  the  tideway  in  the  interest  of  commerce  and  of 
the  public ;  and  that  this  is  apparent  from  the  fact  that  the 
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charter  not  only  conveyed  to  the  city  the  tideway,  but  also 
granted  to  it  the  bridge,  docks  and  piers  already  constructed, 
with  the  right  to  collect  wharfage  therefrom.  If  we  are  right 
in  this  conclusion,  it  follows  that  the  officers  of  the  city,  in 
conveying  to  De  Kay  in  1701,  did  so  as  the  representatives  of 
the  sovereign  power  delegated  to  it  as  a  municipal  govern- 
ment ;  and  it  is  deemed,  therefore,  to  have  intended  only  to 
have  included  in  the  conveyance  the  uplands  to  high- water 
mark,  retaining  the  tideway  and  lands  under  water  as  trustee 
of  the  public  domain  in  the  interests  of  commerce  and  of  the 
state. 

The  order  should  be  affirmed,  with  costs. 

Cullek,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Vann  and 
Werner,  JJ.,  concur. 

Order  affirmed. 


The  Town  of  Ulysses  et  al.,  Appellants,  v.  Charles  Inger- 
soll et  al.,  Respondents. 

Official  Bonds  —  County  Treasurer's  Bond  Running  to  a  County 
—  When  a  Town  Is  Entitled  to  Bring  Action  upon  Such  Bond  under 
Code  Civ.  Pro.  §  1888.  Under  section  1888  of  the  Code  of  Civil  Pro- 
cedure a  town  is  entitled  to  prosecute,  against  the  sureties  upon  the  offi- 
cial bond  of  a  defaulting  county  treasurer  running  to  the  county  in  which 
the  town  is  situated,  an  action  to  recover  school  moneys  apportioned  to 
the  town  which  the  defaulting  treasurer  has  never  paid  to  the  town  or 
any  officer  thereof;  the  statute  is  remedial  and  should  be  liberally  con- 
strued in  order  to  give  effect  to  the  general  policy  and  purview  of  the 
law.  and  there  is  no  reason  why  an  official  bond  running  to  the  county 
should  not  be  prosecuted  in  the  same  way  as  if  it  ran  to  the  People;  and 
since  there  is  no  person  entitled  to  the  money  which  the  treasurer  failed 
to  pay,  except  the  town  or  its  supervisor,  the  town  is  entitled,  under  the 
statute,  to  permission  to  bring  an  action  upon  the  defaulting  treasurer's 
bond  for  the  money  due  from  him  to  the  town. 

Town  of  Ulysses  v.  Ingersoll,  81  App.  Div.  804,  reversed. 

(Submitted  June  6,  1905;  decided  October  8,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme   Court  in   the   third   judicial   department,  entered 
March  16,  1903,  affirming  a  judgment  in  favor  of  defendants 
24 


370  Town  of  Ulysses  v.  Inoersoll.  [Oct., 

Opinion  of  the  Court,  per  O'Bkien,  J.  [Vol.  182. 


entered  upon  a  dismissal  of  the  complaint  by  the  court  on 
trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

David  M.  Dean  and  Randolph  Horton  for  appellants. 
The  plaintiffs  have  a  right  to  maintain  this  action  as  the  real 
parties  in  interest.  (lieilly  v.  Poerschke,  19  Misc.  Rep.  612; 
Barlow  v.  Myers,  64  N.  Y.  41 ;  Clark  v.  Howard,  150  N.  Y. 
232;  Ilallenbeck  v.  Kindred,  109  N.  Y.  620;  Smith  v.. 
Ferine,  121  N.  Y*.  376 ;  Todd  v.  Weber,  95  N.  Y.  181 ;  Bee- 
tor  v.  Teed,  120  N.  Y.  583;  Buchanan  v.  Tilden,  158  N.  Y. 
109  ;  Fuller  v.  Fullerlon,  14  Barb.  59  ;  Skellinger  v.  Yendes, 
12  Wend.  306.)  This  action  comes  within  the  purview  of  the 
Code  of  Civil  Procedure,  sections  1880-1892,  and  the  plain- 
tiffs have  the  right  to  maintain  the  action  in  their  own  names 
thereunder.     {People  v.  Sheppard,  37  A  pp.  Div.  119.) 

F.  A.  Denton  for  respondents.  The  plaintiffs  have  no  legal 
right  or  powpr  to  maintain  this  action,  and  the  complaint 
states  no  cause  of  action  whatever  in  their  favor  against  the 
sureties  upon  the  county  treasurer's  bond.  (17  Am.  &  Eng. 
Ency.  of  Law  [1st  ed.],  526;  Ilenricus  v.  Englert,  137  N.  Y. 
488;  Moog  v.  Kehoe,  42  Hun,  494.) 

O'Brien,  J.  The  defendants  are  the  sureties  upon  the 
official  bond  of  the  treasurer  of  the  county  of  Tompkins,  and 
the  plaintiffs  seek  to  recover  certain  moneys  that  the  treasurer 
failed  to  pay  over  to  the  plaintiffs,  as  was  his  duty,  prescribed 
by  statute.  On  the  trial  the  plaintiffs'  complaint  was  dis- 
missed on  the  ground  that  they  had  no  right  to  bring  or  main- 
tain the  action. 

The  obligations  of  the  bond,  which  it  is  claimed  were 
violated  by  the  treasurer,  and  for  which  his  sureties  are  liable 
to  the  plaintiffs,  are  as  follows : 

"The  conditions  of  this  obligation  are  such,  that  whereas, 
the  above  bounden,  Charles  Ingersoll,  has  been  duly  elected 
treasurer  of  Tompkins  County  for  the  term  of  three  years 
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from  the  l6t  day  of  January,  1897 ;  Now,  Therefore,  if  the 
said  Charles  Ingersoll  shall  faithfully  execute  the  duties  of 
his  office  and  shall  pay  over  according  to  law,  and  account 
for  all  moneys,  property  and  securities,  which  shall  come  into 
his  hands  as  treasurer,  and  render  a  just  and  true  account 
thereof  to  the  Board  of  Supervisors  when  thereunto  required 
and  obey  all  orders  and  directions  of  a  competent  court  relat- 
ing thereto,  then  this  obligation  shall  be  void ;  otherwise,  to 
remain  in  full  force  and  virtue." 

It  was  recited  in  the  body  of  the  instrument  that  the  sure- 
ties are  held  and  firmly  bound  unto  the  county  of  Tompkins 
in  the  penal  sum  of  two  hundred  thousand  dollars,  to  be  paid 
to  the  county  of  Tompkins,  its  successors  and  assigns. 

The  decision  of  the  trial  court  has  been  unanimously 
affirmed  at  the  Appellate  Division,  and  the  only  question 
necessary  to  be  considered  upon  this  appeal  is  whether  the 
plaintiff,  the  Town  of  Ulysses,  joined  with  the  supervisor 
can  maintain  the  action  upon  the  facts  stated  in  the  complaint 
The  defendants  gave  no  proof  at  the  trial  and  the  facts  are 
undisputed.  It  appears  that  in  the  year  1899  there  was 
apportioned  to  the  town  of  Ulysses  by  the  proper  authorities 
the  sum  of  $2,608.03  of  the  public  moneys,  which  the  state 
distributed  to  the  various  towns  in  the  county  for  the  support 
of  schools.  The  supervisor  of  the  town  gave  his  bond  to  the 
treasurer  for  the  school  moneys  so  apportioned  to  his  town, 
and  thereby  qualified  himself  and  became  entitled  to  receive 
the  school  moneys  apportioned  to  his  town.  Of  the  amount 
so  apportioned,  the  county  treasurer  from  time  to  time  paid 
over  to  the  supervisor  $2,131.25,  leaving  a  balance  of  $476.78, 
which  he  did  not  and  never  has  paid  to  the  supervisor  or  any 
other  officer  for  the  benefit  of  the  town. 

It  appears  that  the  county  treasurer  made  default  and  at 
the  time  of  the  default  the  balance  above  mentioned  remained 
iu  his  hands  and  that  amount  has  been  frequently  demanded 
of  him  by  the  supervisor  of  the  town.  The  principal,  and 
indeed  the  only  question  raised  by  the  defendants,  and  the 
only  one  upon  which  the  decision  turned  in  the  court  below, 
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was  that  the  action  should  have  been  brought  in  the  name  of 
the  county  of  Tompkins,  instead  of  the  names  of  the  present 
plaintiffs. 

It  is  provided  by  sec.  1888  of  the  Code  of  Civil  Proced- 
ure, relating  to  actions  upon  official  bonds,  that  "  where  a  pub- 
lic officer  is  required  to  give  an  official  bond  to  the  People,  and 
special  provision  is  not  made  by  law,  for  the  prosecution  of 
the  bond,  by  or  for  the  benefit  of  a  person,  who  has  sustained, 
by  his  default,  delinquency,  or  misconduct,  an  injury,  for 
which  the  sureties  upon_  the  bond  are  liable,  such  a  person 
may  apply  for  leave  to  prosecute  the  delinquent's  official 
bond/' 

The  plaintiffs  in  this  case  did  apply  to  the  court  for  leave 
to  bring  this  action  and  it  was  granted.  This  case,  we  think, 
turn 8  upon  the  interpretation  that  is  to  be  given  to  this 
statute.  The  defendants  claim  that  it  has  no  application, 
inasmuch  as  the  bond  does  not,  in  terms,  run  to  the  People, 
but  to  the  county  of  Tompkins.  It  may  be  that  this 
case  is  not  within  the  letter  of  the  statute,  but  it  would 
seem  to  be  within  its  real  spirit  and  policy.  It  is  a  reme- 
dial statute  and  as  such  should  be  liberally  construed  in 
order  to  give  effect  to  the  general  policy  and  purview  of 
the  law.  There  is  no  reason  why  an  official  bond  of  a  county 
treasurer  running  to  the  county  should  not  be  prosecuted  in 
the  same  way  as  if  it  ran  to  the  People.  There  is  no  person 
entitled  to  receive  the  money  which  the  treasurer  failed  to 
pay,  except  the  town  of  Ulysses  or  its  supervisor.  That  town 
alone  has  suffered  from  the  delinquency  of  the  treasurer. 
At  the  moment  that  the  treasurer  made  default,  the  town 
was  entitled  to  receive  the  money  from  him  and  no  one 
else  was. 

But  it  is  said  that  the  case  of  Ilenricus  v.  Englert  (137 
N.  Y.  488)  holds  a  different  doctrine.  When  that  case  is 
carefully  examined  it  will  be  found  to  contain  nothing  con- 
trary to  the  right  of  the  plaintiff  to  maintain  this  action.  It 
is  true  that  it  was  said  in  that  case  that  "  while  an  instru- 
ment is  under  seal,  no  person  can  sue  or  be  sued  to  enforce 
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the  covenants  therein  contained,  except  those  that  are  named 
as  parties,  and  who  have  signed  and  sealed  the  same."  That, 
no  doubt,  was  the  general  rule  of  the  common  law,  but  these 
rules,  with  respect  to  the  right  of  private  parties  to  maintain 
actions  upon  official  bonds,  have  been  very  much  modified  by 
statute  and  the  statute  to  which  we  have  referred  was  plainly 
intended  for  that  purpose.  Moreover,  the  case  has  no  appli- 
cation to  the  one  at  bar.  The  bond  in  suit  in  that  case  was 
not  an  official  bond,  but  a  bond  given  to  secure  the  perform- 
ance of  a  contract  by  a  private  individual.  In  disposing  of 
the  case,  there  was  no  occasion  to  refer  to  the  statute  in  ques- 
tion, and  no  reference  to  it  was  made.  There  is  nothing,  there 
seems  to  us,  in  that  case  that  could  justify  the  dismissal  of  the 
plaintiffs  complaint.  We  think  that  this  case  is  fairly  within 
the  scope  and  general  policy  of  that  statute.  Giving  to  it,  as 
we  ought,  a  liberal  construction,  the  defendants'  objections 
which  were  upheld  on  the  trial  will  disappear.  The  equities 
of  the*  case  are  manifestly  in  favor  of  the  plaintiffs,  and  they 
ought  not  to  be  defeated  by  a  construction  of  the  statute  which 
is  obviously  contrary  to  its  general  spirit  and  purview. 

We  think  that  the  complaint  was  improperly  dismissed,  and 
so  the  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

Cullen,  Ch.  J.,  Gray,  Bartlett,  Haight,  Vann  and 
Werner,  JJ.,  concur. 

Judgment  reversed,  etc. 


John  P.  Jackson  et  al.,  as  Administrators  of  the  Estate  of 
Maurice  J.  Smith,  Deceased,  Appellants,  v.  Howard  D. 
Swart  et  al.,  as  Executors  of  George  G.  Decker,  Deceased, 
Respondents,  Impleaded  with  Others. 

Guabanty.  An  instrument  delivered  upon  the  sale  of  a  foreign  note, 
secured  by  a  foreign  mortgage,  is  not  a  mere  guaranty  of  collection  of  the 
note,  but  a  special  contract  in  which  the  parties  bind  themselves  to  do 
certain  things,  and  in  which  the  guarantor  assumes  certain  obligations, 
where  it  states:   "That  in  consideration  of  said  sale  the  undersigned 
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guarantee  the  collection  in  full  of  said  note,  with  7  per  cent  interest  on 
same,  upon  the  following  conditions: 

"In  case  of  a  default  in  the  payment  of  said  note  or  interest  due 
on  same,  or  a  failure  to  comply  with  the  requirements  named  in  the 
Trust  Deed  securing  said  note  the  holder  of  said  note  shall,  at  the 
request  of  the  undersigned,  at  once  forward  said  note  and  Trust  Deed 
for  collection. 

"  Said  Trust  Deed  shall  be  foreclosed  in  the  usual  course  provided  by  law 
and  the  land  sold.  In  case  there  is  no  bid  sufficient  to  cover  the  debt  and 
costs  the  land  described  in  the  Trust  Deed  may,  at  the  option  of  the 
undersigned,  be  bid  in  in  the  name  of  the  holder  of  this  note. 

"In  case  the  land  is  so  purchased  the  undersigned  hereby  bind  them- 
selves to  take  full  charge  of  said  land  and  sell  same  within  two  years 
after  the  above-described  note  matures,  and  in  case  said  land  does  not  sell 
for  a  sufficient  amount  to  pay  the  debt  in  full,  to  make  good  and  pay  any 
deficiency. " 

Jackson  v.  Decker,  14  A.pp.  Div.  415,  reversed. 

(Argued  June  13,  1905;  decided  October  8,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  15,  1902,  modifying  a  judgment  in  favor  of  defend- 
ants entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Ndaon  Smith  for  appellants.  The  assignments  containing 
the  agreements  of  the  defendants  Decker  and  Moore,  although 
spoken  of  as  guaranties,  are  not  guaranties  strictly  speaking. 
They  are  agreements  providing  for  the  collection  of  the  notes 
and  mortgages  out  of  the  mortgaged  premises  in  a  particular 
way  and  by  specially  provided  steps  or  modes  of  procedure. 
(Agnard  v.  Parker,  81  Wis.  581 ;  Jones  v.  Jones,  16  M.  & 
W.  699  ;  Smith  v.  MoUexm,  148  K  Y.  241.)  The  defend- 
ants having  refused  to  request  the  notes  and  mortgages  to  be 
forwarded  for  collection  thereby  prevented  the  first  particular 
step  towards  the  foreclosure.  This  in  itself  should  make  the 
defendants  liable  without  a  foreclosure.  {Ridley  v.  Smith, 
64  K  Y.  576;  Shell  v.  Plum,  55  N.  Y.  592;  Amos  v. 
Oakley,  141  Mass,  413 ;  Howard  v.  Daly,  61  N.  Y,  362 ; 
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Gallagher  v.  Nichols,  60  N.  T.  438,  448 ;  Burtis  v.  Thomp- 
son, 42  N.  Y.  446.)  It  was  incumbent  upon  the  defendants 
to  see  that  the  taxes  on  the  mortgaged  premises  in  Kansas 
were  paid  to  preserve  the  lien  of  the  mortgages.  The  non- 
payment of  the  taxes  resulting  in  the  tax  sales  and  deeds,  and 
the  destruction  of  the  liens  of  the  mortgages,  must  be 
attributed  to  the  default  of  the  defendants  as  between  them 
and  the  plaintiffs.  {People  v.  G.  Lis.  Co.,  91  ft.  Y.  180 ; 
Risley  v.  Smith,  64  N.  Y.  576 ;  Genet  v.  D.  <jfr  1L  C.  Co., 
136  N.  Y.  593 ;  Story  on  Cont.  §  336a.) 

J.  K.  P.  Jackson  for  respondents.  The  decision  of  the 
appellate  court  modifying  the  decision  of  Justice  Smyth  was 
as  liberal  to  plaintiffs  as  was  possible  in  the  case,  and  one  fully 
sustained  by  the  law  upon  all  the  facts  shown.  {Craig  v. 
Parkis,  40  N.  Y.  181  ;  Mc  Murray  v.  Noyes,  72  N.  Y.  523 ; 
N.  Ins.  Co.  v.  Wright,  76  N.  Y.  445 ;  S.  S.  Nat.  Bank  v. 
Sloan,  135  N.  Y.  371.)  The  guarantor  in  this  case  is  relieved 
from  liability  by  the  laches  of  plaintiffs,  as  they  neither  pre- 
sented the  coupons  or  notes  at  the  Girard  National  Bank  in 
Philadelphia,  the  place  where  they  were  made  payable,  when 
the  same  became  due,  nor  were  either  of  said  notes  or  coupons 
ever  protested,  nor  was  defendant  Decker  notified  of  default 
until  a  long  time  after  they  became  duo  and  payable,  and  was 
never  notified  of  their  presentment,  non-payment  and  dishonor 
before  the  commencement  of  this  action.  {Durand  v.  Bowen, 
35  N.  W.  Rep.  644 ;  Story  on  Cont.  970,  973 ;  19  Am.  & 
Eng.  Ency.  of  Law,  295 ;  Daniel  on  Neg.  Inst.  928 ;  Conklin 
v.  Crandell,  1  Keyes,  228;  Artisans  Bank  v.  Backus,  36 
N.  Y.  100 ;  Arnold  v.  Kinloch,  30  Barb.  44  ;  O.  Nat.  Bank 
v.  Taut,  50  N.  Y.  474;  Buckley  v.  Bentley,  42  Barb.  446; 
Douglas  v.  Reynolds,  7  Pet.  126;  Com.  Bank  v.  Varnum, 
49  N.  Y.  269.) 

O'Bkirn,  J.  Tbe  plaintiffs,  as  the  personal  representatives 
of  Maurice  J.  Smith,  deceased,  sought  to  recover  against  the 
defendants  upon  three  negotiable  promissory  notes  amounting 
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in  the  aggregate  to  $2,000,  executed  at  various  times  between 
the  24th  of  May,  1887,  and  the  27th  of  April,  1888.  These 
notes  were  all  made  by  parties  living  in  Kansas,  the  identity 
of  whom  the  record  does  not  disclose  further  than  the  name. 
They  were  all  made  payable  to  the  same  payee,  who  indorsed 
them  without  recourse  to  the  defendants  or  some  of  them. 
They  were  payable  live  years  after  date  at  the  Girard  National 
Bank  of  Philadelphia,  and  attached  to  them  were  interest 
coupons,  at  the  rate  of  seven  per  cent,  payable  semi-annually. 
It  appears  that  the  defendants  themselves  or  some  of  them 
paid  the  interest  or  most  of  it  upon  these  notes  up  to  the  time 
that  they  became  due.  But,  so  far  as  appears,  the  makers 
never  paid  anything  on  any  of  them.  They  were  not  known 
at  the  bank  where  the  wotem  were  payable,  and  no  funds  were 
ever  deposited  to  meet  either  principal  or  interest. 

At  the  time  of  the  delivery  of  these  notes  to  the  plaintiffs' 
testator  the  defendants  delivered  with  them  an  instrument  in 
writing  which  it  is  claimed  was  a  guaranty  of  the  collection 
of  the  several  notes.  This  action  is  based  upon  this  instru- 
ment as  well  as  the  notes  themselves.  The  courts  below  have 
held  that  the  paper  was  simply  a  guaranty  of  collection  and 
the  plaintiffs  have  been  defeated  on  that  ground.  If  the 
instrument  is  to  be  interpreted  as  a  guaranty  of  collection 
and  nothing  else,  then  beyond  all  doubt  the  case  has  been  cor- 
rectly decided.  But  we  think  that  while  the  paper  does 
contain  words  of  guaranty  of  the  collection  of  the  notes  on 
the  part  of  the  defendants,  it  does  in  legal  effect  contain  much 
more.  It  is,  we  think,  not  a  mere  guaranty  of  collection  but 
a  special  contract  in  which  the  parties  have  bound  themselves 
to  do  certain  things,  and  in  which  the  defendants  had  assumed 
certain  powers  and  obligations  touching  the  collection  of  the 
notes  which  will  be  hereafter  pointed  out.  This  paper  also 
contained  a  transfer  of  a  grant  or  mortgage  by  the  makers  of 
the  notes  of  certain  lands  in  Kansas  as  a  security  for  their 
payment  when  they  became  due. 

As  this  written  instrument  is  the  fundamental  basis  of  the 
present  action  it  is  proper  to  state  that  the  instrument  accom- 
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panying  each  note  is  identical  with  the  others  or  substantially 
so,  and  in  order  to  get  a  clear  view  of  the  legal  scope  and 
effect  of  the  paper,  it  should  be  set  out  in  full. 

"  May  <2>Uh,  1887. 

"  This  contract  witnesseth,  that  the  undersigned  have  this 
day  sold  to  M.  J.  Smith  the  following  described  loan,  viz. : 
One  Oertain  note  signed  by  Thomas  D.  Henderson  for  $1,000, 
dated  May  1st,  1887,  payable  to  the  order  of  A.  C.  Wilcox 
five  years  after  date,  with  seven  per  cent,  interest  from  date, 
and  secured  by  Trust  Deed  of  same  date  with  said  note  to  E. 
Heliker,  Trustee,  upon  lots  1,  2,  3  and  4,  Section  6,  Town- 
ship 21,  Range  10,  in  Rice  County,  Kansas,  executed  by 
Thomas  D.  Henderson.  That  in  consideration  of  said  sale 
the  undersigned  guarantee  the  collection  in  full  of  said 
note,  with  7  per  cent,  interest  on  same,  upon  the  follow- 
ing conditions: 

"  In  case  of  a  default  in  the  payment  of  said  note  or  inter- 
est due  on  same,  or  a  failure  to  comply  with  the  requirements 
named  in  the  Trust  Deed  securing  said  note  the  holder  of 
said  note  shall,  at  the  request  of  the  undersigned,  at  once 
forward  said  note  and  Trust  Deed  for  collection. 

"  Said  Trust  Deed  shall  be  foreclosed  in  the  usual  course 
provided  by  law  and  the  land  sold.  In  case  there  is  no  bid 
sufficient  to  cover  the  debt  and  costs  the  land  described  in  the 
Trust  Deed  may,  at  the  option  of  the  undersigned,  be  bid  in 
in  the  name  of  the  holder  of  this  note. 

"  In  case  the  land  is  so  purchased  the  undersigned  hereby 
bind  themselves  to  take  full  charge  of  said  land  and  sell  same 
within  two  years  after  the  above  described  note  matures,  and 
in  case  said  land  does  not  sell  for  a  sufficient  amount  to  pay 
the  debt  in  full,  to  make  good  and  pay  any  deficiency." 

If  this  instrument  contains  any  ambiguous  words  or  expres- 
sions it  is  to  be  construed  against  the  surety  and  not  against 
the  plaintiffs.     {Smith  v.  Molleson,  148  N.  Y.  241.) 

If  the  paper  is  carefully  examined  it  will,  we  think,  be 
found  to  contain  much  more  than  a  mere  guaranty  of  collection. 
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All  the  provisions  and  conditions  contained  in  it  are  equally 
binding  upon  the  defendants  as  upon  the  plaintiffs. 

First  u  In  case  of  a  default  in  the  payment  of  said  note 
or  interest  due  on  same,  or  a  failure  to  comply  with  the  require- 
ments named  in  the  Trust  Deed  securing  said  note,  the  holder 
of  said  note  shall,  at  the  request  of  the  undersigned,  at  once 
forward  said  note  and  Trust  Deed  for  collection."  The 
undersigned,  or,  in  other  words,  the  defendant,  retained  upon 
the  transfer  of  the  notes  the  right  and  the  power  to  collect 
them  and  to  enforce  the  security  given  for  their  payment. 
To  what  place  was  the  holder  of  the  note  to  send  the  notes 
for  collection  ?  Obviously,  to  such  place  as  the  undersigned 
should  designate  in  the  request,  and  the  holder  could  not 
know  where  to  send  them  until  the  request  was  made.  The 
time  within  which  the  undersigned  might  make  the  request 
was  not  limited.  They  could  make  it  at  any  time  and  until 
the  request  was  made  or  the  right  of  the  defendants  to  collect 
in  some  way  waived  or  relinquished,  the  holder  of  the  note 
could  not  know  what  to  do  in  the  premises.  It  is  obvious 
from  this  provision  of  the  instrument  that  the  defendants 
retained  the  right  to  control  the  collection  of  the  notes  and 
the  enforcement  of  the  security.  They  could  do  that  in  their 
own  way  and  at  such  time  as  suited  their  convenience  or 
pleasure. 

Second.  The  next  provision  of  the  instrument  is  equally 
significant.  It  provides  that  "said  Trust  Deed  shall  be  fore- 
closed in  the  usual  course  provided  by  law  and  the  land  sold. 
In  case  there  is  no  bid  sufficient  to  cover  the  debt  and  costs, 
the  land  described  in  the  Trust  Deed  may,  at  the  option  of 
the  undersigned,  be  bid  in  in  the  name  of  the  holder  of  this 
note."  It  is  clear  from  this  language  that  the  defendants 
retained  the  right  to  bid  in  the  property  when  sold  at  fore- 
closure. They  could  bid  it  in  in  the  name  of  the  holder  of 
the  note,  although  he  might  not  have  been  a  party  to  the 
proceeding.  The  defendants'  object  in  retaining  this  right 
over  the  collection  of  the  debt  and  the  securities  is  obvious. 
It  was  not  intended  that  the  holder  of  the  note  himself  should 
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foreclose  the  mortgage  and  bid  in  the  land,  since  he  might 
then  make  a  nominal  bid  and  hold  the  defendants  for  any 
deficiency,  and  to  avoid  this  the  defendants  retained  the  right 
to  bid  in  the  land  themselves. 

Third.  Then  it  is  further  provided  "in  case  the  land  is  so 
purchased  the  undersigned  hereby  bind  themselves  to  take 
full  charge  of  said  land  and  sell  same  within  two  years  after 
the  above  described  note  matures,  and  in  case  said  land  does 
not  sell  for  a  sufficient  amount  to  pay  the  debt  in  full,  to 
make  good  and  pay  any  deficiency."  It  will  be  6een  by  the 
last  clause  of  this  paragraph  that  the  defendants  bound  them- 
selves to  pay  the  notes  unless  a  sufficient  amount  for  that  pur- 
pose was  realized  from  a  sale  of  the  land.  Is  was  not 
necessary  for  the  holder  of  the  note  to  pursue  the  makers  or 
to  procure  a  personal  judgment  against  them.  The  defend- 
ants became  liable  for  the  payment  of  the  debt  unless  it  was 
collected  from  the  property  pledged  as  security.  Whether 
the  security  should  prove  sufficient  would  depend  upon  a  sale 
made  after  the  foreclosure  and  within  two  years  after  the 
note  matured.  The  defendants,  by  this  provision,  secured 
to  themselves  not  only  the  right  to  collect  the  notes  and 
enforce  the  security,  but  to  bid  in  the  property  themselves 
and  then  retain  the  title  for  two  years  in  order  to  determine 
whether  or  not  it  should  ultimately  prove  sufficient  to  pay 
the  debt. 

The  several  provisions  of  this  instrument  must  be  read 
together  and  must  be  construed  as  binding  upon  the  defend- 
ants as  well  as  the  plaintiffs.  It  is  apparent  when  the  paper 
is  carefully  examined  that  the  defendants  upon  the  transfer 
of  the  notes  retained  the  power  and  right  not  only  to  collect 
them  in  their  own  way,  but  to  bid  in  the  property  and  hold 
it  for  two  years  thereafter.  Under  these  circumstances,  it  is 
obvious  that  the  holder  of  the  note  could  never  know  when 
to  proceed  to  collect  them  until  the  defendants  had  in  some 
way  waived  or  renounced  the  right,  which  they  retained  in 
themselves  and  it  is  obvious  also  that  it  was  impossible  for  him 
to  tell  whether  upon  the  foreclosure  of  the  securities  he  could 
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become  the  owner  of  the  land  or  not.  It  is  proper  here  to 
state  that  after  the  notes  matured,  the  holder  requested  the 
defendants  to  proceed  to  collect  them,  which  request  was 
refused.  We  think  that  under  the  terms  of  the  written  instru- 
ment, which  was  delivered  with  the  notes,  the  defendants 
assumed  such  relations  to  them  and  to  the  security  for  their 
payment,  that  it  was  their  duty  to  move  in  the  premises  or 
to  relinquish  the  rights  secured  to  them  by  the  conditions  of 
the  agreement  referred  to.  Knowing  all  the  facts  and  cir- 
cumstances under  which  they  had  transferred  the  notes,  and 
knowing  the  character  and  location  of  the  property  embraced 
in  the  trust  deed,  they  had  no  right  to  look  on  and  allow  the 
property  to  be  swept  away  by  taxes  imposed  by  the  state.  It 
seems  that  the  tax  sales  which  were  made  of  the  land  gave 
no  right  of  redemption.  The  sale  of  the  property  and  the 
purchase  of  it  by  the  state  transferred  the  title  in  fee,  and  if 
the  land  was  ever  of  any  value,  its  loss  as  security  for  the 
debt  is  attributable  to  the  defendants  rather  than  to  the 
plaintiffs. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

Cullen,  Ch.  J.,  Gray,  Bartlett,  Haight,  Vann  and 
Werner,  JJ.,  concur. 

Judgment  reversed,  etc. 

Elsie  Loomis,  as  Administratrix  of  the  Estate  of  John 
Loomis,  Deceased,  Appellant,  v.  The  Lake  Shore  and 
Michigan  Southern  Railway  Company,  Respondent. 

1.  Negligence  —  Question  of  Fact.  Whether  the  defendant  was 
negligent  is  a  question  for  the  jury  where  it  appears,  in  an  action 
brought  against  a  railroad  company  for  causing  the  death  of  plaintiffs 
intestate,  that  the  intestate,  who  was  a  brakeman  employed  by  a  rail- 
road company  which  had  the  right  to  use  the  tracks  of  the  defendant 
company  under  a  lease  and  contract,  was  walking  between  the  two  main 
tracks  of  defendant's  railroad,  at  a  point  where  it  crossed  several  city 
streets  at  grade,  to  the  rear  of  his  train,  when  he  was  struck  by  a  light 
engine  backing  down  the  track  in  charge  of  a  hostler  whose  position  in 
the  cab  was  such  that  he  could  not  see  the  deceased,  and  there  is  evidence 
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showing  that  the  engine  bell  was  not  rung  and  that  no  one  was  stationed, 
as  a  lookout,  at  the  rear  of  the  engine,  or  upon  the  track,  as  required  by 
the  rules  of  the  defendant. 

2.  Contributory  Negligence  —  Question  op  Fact.  The  deceased 
cannot  be  held  guilty  of  contributory  negligence  as  a  matter  of  law 
where  it  appears  that  he  was  required,  in  the  discharge  of  his  duty,  to 
walk  to  the  rear  of  his  train,  which  was  about  to  start,  upon  the  right- 
hand  side  thereof,  so  that  he  was  necessarily  between  the  two  main  tracks 
during  the  short  time  required  to  pass  from  the  head  to  the  rear  of  his 
train,  and  there  is  evidence  that  at  least  once  during  that  time  he  turned 
completely  around  and  looked  toward  the  point  where  any  train  or  engine 
might  be  approaching  from  behind,  since  he  had  the  right  to  assume  that 
every  rule  of  the  defendant  company  as  to  speed,  as  to  lookout  on  the 
rear  of  the  tender,  or  on  the  track,  and  as  to  the  ringing  of  the  bell, 
would  be  observed  if  an  engine  was  backing  in  the  same  direction  in 
which  he  was  going. 

Loomis  v.  Lake  Shore  &  M.  8.  Ry.  Co.,  84  App.  Div.  633,  reversed. 

(Argued  June  13,  1905;  decided  October  3,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
May  18,  1903,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Edward  R.  O1  Mallei/  for  appellant.  Plaintiffs  intestate 
was  lawfully  on  defendant's  tracks  and  in  its  yards.  {Smith 
v.  K  Y.  <&  H.  R.  R.  Co.,  19  N.  Y.  127;  Harold  v.  IT.  Y. 
C.  R.  R.  Co.,  13  Daly,  89 ;  Collins  v.  J\T.  Y.  &  N.  H.  R.  R. 
Co.,  23  J.  &  S.  31 ;  Young  v.  N.  Y.  C.  db  II.  R.  R.  R.  Co., 
30  Barb.  229 ;  13  Daly,  294;  McDermott  v.  iT.  Y.  C  &  H. 
R.  R.  R.  Co.,  28  Hun,  325.)  The  doctrine  of  co-employee 
has  no  application.  {Sullivan  v.  T.  R.  R.  Co.,  112  K  T.  643  ; 
Thomp.  on  Neg.  1040-1044;  Svenson  v.  A.  S.  Co.,  57  K  Y. 
108 ;  Roach  v.  F.  O.  P.  Co.,  18  Wkly.  Dig.  124 ;  95  N.  Y.  660 ; 
Harold  v.  N.  Y.  C.  R.  R.  Co.,  13  Daly,  89 ;  Young  v.  N.  Y. 
C.  R.  R.  Co.,  13  Daly,  294;  30  Barb.  229;  Murphy  v. 
N.  Y.  C.  db  H.  R.  R.  R.  Co.,  44  Hun,  247 ;  affd.,  118  N.  Y. 
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527;  Wood  on  Mast.  &  Serv.  §  424 ;  Kilray  v.  D.  &  II.  C. 
Co.,  121  N.  Y.  22 ;  CLeary  v.  E  R.  li.  Co.,  169  N.  Y.  289.) 
The  refusal  to  submit  the  question  of  defendant's  negligence 
to  the  jury  was  error.  {Green  v.  Miller,  74  Hun,  271 ;  Syl- 
vester v.  WIteeler,  74  Hun,  382;  Anderson  v.  Young,  66 
Hun,  240 ;  Skerry  v.  2T.  Y.  C.  &  II.  R.  R.  It.  Co.,  104 
N.  Y.  652 ;  Harris  v.  Perry,  89  N.  Y.  308  ;  Clemence  v.  City 
of  Auburn,  66  N.  Y.  338 ;  Hayne  v.  Blair,  62  N.  Y.  19  ; 
McPeak  v.  2T.  Y.  C.  <6  II.  R.  It.  R.  Co.,  85  Hun,  107 ; 
Dempsey  v.  IT.  Y.  C.  tfe  H.  R.  R.  R.  Co.,  81  Hun,  156; 
Barry  v.  N.  Y.  C.  <fe  II.  It.  It.  R.  Co.,  92  N.  Y.  289 ;  Stinson 
v.  N.  Y.  C.  db  II.  R.  R.  It.  Co.,  32  N.  Y.  333,  338.)  Plain- 
tiffs intestate  was  free  from  contributory  negligence.  (Cor- 
dell  v.  N.  Y.  C.  R.  R.  Co.,  70  N.  Y.  119 ;  Plank  v.  N.  Y. 
C.  R.  R.  Co.,  60  N.  Y.  607 ;  Jetter  v.  N.  Y.  C.  It.  R.  Co., 
41  N.  Y.  154 ;  Dolan  v.  D.  tfe  H.  C.  Co.,  17  Alb.  L.  J.  36 ; 
Coughtry  v.  G.  W.  Co.,  56  N.  Y.  124 ;  IlarpeU  v.  Curtis,  1 
E.  D.  Smith,  78 ;  Ernst  v.  11.  R.  R.  R.  Co.,  35  N.  Y.  9 ; 
Wells  v.  N.  Y.  C.  <&  II.  R.  R.  R.  Co.,  78  App.  Div.  1  ; 
Pantzar  v.  T.  F.  I.  Co.,  99  N.  Y.  376  ;  Booth  &  B.<&  A. 
R.  It.  Co.,  123  N.  Y.  280.) 

William  B.  Hoyt  for  respondent.  It  is  perfectly  clear 
from  the  evidence  that  plaintiffs  intestate  was  guilty  of  negli- 
gence contributing  to  the  accident,  not  only  in  selecting  an 
unsafe  place  to  walk  but  in  not  using  active  vigilance  to  dis- 
cover the  approaching  engine  and  to  get  to  a  place  of  safety. 
(Young  v.  N.  Y.,Z.  E.  tfe  W.  R.  R.  Co.,  107  N.  Y.  500; 
CuUenv.D.  <&  II.  C.  Co.,  113  N.  Y.  667;  Mulheiain  v. 
D.,  L.  ds  W.  R.  R.  Co.,  81  Penn.  St.  366  ;  P.  It.  R.  Co.  v. 
O'Shaughnessy,  23  N.  E.  Rep.  675  ;  R.  R.  Co.  v.  Long,  112 
Ind.  166;  Tuttle  v.  Railway  Co.,  122  U.  S.  189;  Bresna- 
han  y.  It.  R.  Co.,  49  Mich.  410 ;  Smith  v.  JIT.  Y.  C.  <&  H. 
R.  It.  R.  Co.,  137  N.  Y.  562 ;  Wild  v.  //.  R.  R.  Co.,  24 
N.  Y.  430.)  No  negligence  on  the  part  of  the  defendant  is 
disclosed  by  the  evidence.  (Crowe  v.  If.  Y.  C.  <fe  H.  R. 
R.  R.  Co.,  70  Hud,  37;  Moccia  v.  JV.  Y.  C.  ds  R.  R.  R. 
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R.  Cb.,  46  App.  Div.  58;  Aerkfetz  v.  Humphreys,  145  U.  S. 
418 ;  Goods  v.  Boston,  etc.,  R.  Co.,  162  Mass.  287 ;  Elliott  on 
Railroads,  1971,  §  1258 ;  Goodall  v.  N.  Y.  C.  <&  II.  R.  R. 
R.  Co.,  89  Hun,  559;  Malone  v.  B.  c&  A.  It.  R.  Co.,  51 
Han,  532 ;  Murphy  v.  N.  Y.  C.  (6  II  R.  R.  R.  Co.,  62 
Hun,  587 ;  Ilarty  v.  C.  R.  R.  of  IT.  J.,  42  N.  Y.  468 ; 
Crystal  v.  T.  cfe  B.  R.  Co.,  124  N.  Y.  519 ;  Vandewater 
y.  N.  Y.  <&  N.  K  R.  R.  Co.,  135  N.  Y.  583.) 

Bartlett,  J.  The  plaintiff,  as  tho  administratrix  of  John 
Loomis,  deceased,  brought  this  action  against  the  Lake  Shore 
&  Michigan  Southern  Railway  Company,  under  the  follow- 
ing circumstances :  The  intestate  was,  on  the  12th  day  of 
July,  1902,  the  day  he  was  killed,  in  the  employ  of  the  New 
York,  Chicago  &  St.  Louis  Railway  Company  (commonly 
known  as  the  Nickel  Plate)  as  a  brakeman  on  one  of  its 
freight  trains.  The  accident  happened  in  the  yard  of  the 
Lake  Shore  road  at  Buffalo. 

It  is  a  conceded  fact,  alleged  in  the  complaint  and  admitted 
by  the  answer,  that  the  Nickel  Plate  road  had  a  lease  and 
contract  with  the  Lake  Shore,  giving  it  the  right  to  operate 
its  trains  in  and  upon  certain  portions  of  the  tracks  and  yard 
belonging  to  the  defendant  within  tho  city  of  Buffalo,  and 
particularly  at  the  point  where  the  accident  occurred. 

The  direction  of  the  defendant's  tracks  is  substantially  east 
and  west  through  its  yard.  The  main  east-bound  track  and 
the  main  west-bound  track  lie  alongside  of  each  other;  the 
west-bound  track  is  north  of  the  cast-bound  track.  There 
are  two  or  more  parallel  tracks  south  of  the  east-bound  track 
and  a  like  number  north  of  the  west-bound  track,  used  for 
storing  cars  and  other  local  purposes.  The  main  tracks  near 
the  point  of  the  accident  cross  Scott  street  on  the  west,  and 
proceed  east  over  Perry  and  Fulton  streets ;  all  these  cross- 
ings are  at  grade.  The  accident  occurred  between  Perry  and 
Fnlton  streets,  which  are  about  three  hundred  feet  apart,  at 
a  quarter  to  seven  o'clock  in  the  morning  of  a  pleasant  July 
day ;  the  atmosphere  perfectly  clear,  it  being  broad  daylight 
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At  this  time  the  freight  train  of  the  Nickel  Plate,  on  which 
the  intestate  was  the  rear  brakeman,  was  standing  on  the  east- 
bound  main  track  of  the  defendant,  ready  to  pull  out.  The 
freight  train  was  lying  between  Perry  and  Fulton  streets,  the 
rear  end  being  near  or  upon  the  latter  street.  The  intestate 
was  proceeding  to  the  rear  of  his  train  from  a  point  a  little 
east  of  Perry  street,  walking  between  the  east  and  west-bound 
tracks,  part  of  the  time  on  the  south  end  of  the  ties  of  the 
west-bound  track,  and  before  he  succeeded  in  reaching  his 
destination  he  was  struck  by  the  rear  end  of  the  tender  of  a 
passenger  engine,  without  cars,  backing  on  the  west-bound 
track  and  running  in  the  same  direction  in  which  he  was  walk- 
ing, and  instantly  killed. 

It  was  proved  that  the  defendant  had  been  in  the  employ 
of  the  Nickel  Plate  for  some  thirteen  years,  and  had  been 
familiar  for  at  least  nine  years  with  the  yard  of  the  defendant 
where  the  Nickel  Plate  was  authorized  to  use  certain  of  the 
tracks  and  facilities. 

The  two  principal  questions  in  this  case  are :  Was  the 
defendant  negligent ;  was  the  intestate  guilty  of  contributory 
negligence  ?  The  trial  judge,  at  the  close  of  plaintiffs  case, 
in  granting  the  defendant's  motion  to  dismiss  the  complaint, 
said,  among  other  things :  "  I  am  not  able  to  see  how  the 
plaintiff  can  recover  in  this  case  upon  either  branch,  either 
that  the  evidence  establishes  the  negligence  of  the  defendant, 
or  freedom  from  contributory  negligence  on>the  part  of  the 


As  to  the  first  question  presented  involving  the  negligence 
of  the  defendant :  The  hostler  in  charge  of  this  backing 
engine  was  placed  upon  the  stand  by  the  plaintiff,  and  he 
admits  he  was  operating  this  engine  alone,  and  that  when 
backing  it  and  sitting  in  the  seat  of  the  engineer,  where  it  was 
necessary  for  him  to  be,  the  track  for  the  first  sixty  feet 
beyond  the  rear  end  of  the  tender  was  entirely  shut  out  from 
his  view  by  the  height  of  the  upper  portion  of  the  tender. 
It  thus  appears  that  the  hostler  was  on  the  south  side  of 
the  backing  engine  and  the  intestate  was  walking  along 
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between  the  east  and  west-bound  tracks ;  the  hostler  could 
neither  see  the  immediate  track  ahead  of  him  nor  the  spot 
where  intestate  was  killed.  It  was  proved  that  the  duty  of 
the  employee,  known  as  the  hostler,  was  to  take  engines  that 
had  just  arrived  with  passenger  trains  from  the  custody  of  the 
engineer  and  fireman,  and  run  them  out  to  the  roundhouse, 
some  four  miles  distant. 

There  was  also  evidence  justifying  a  finding  by  the  jury 
that  no  bell  was  rung,  which  omission  was  in  violation  of  rules 
69  and  79  of  the  defendant,  read  in  evidence,  and  are  as  fol- 
lows :  "69  —  The  engine  bell  must  in  all  cases  be  rung  before 
the  engine  is  put  in  motion  and  when  running  through  tunnels 
and  the  streets  of  towns  and  cities ;  also  while  switching  at 
stations  and  yards."  "  79  —  Whenever  the  word  train  is 
used  it  must  be  understood  to  include  an  engine  in  service, 
with  or  without  cars,  equipped  "with  signals  as  provided  in 
rules  33  and  34." 

There  was  also  evidence  from  which  the  jury  might  have 
found  that  the  backing  engine  was  run  in  violation  of  rule 
104A  of  the  defendant,  read  in  evidence ;  it  is  as  follows : 
"  104A  —  In  no  case  must  a  train  be  backed  over  a  public 
crossing  or  highway  unless  there  is  a  mfui  on  the  rear  car,  or 
on  the  ground  ahead  of  the  car,  to  see  that  the  crossing  is 
clear." 

Taking  the  most  favorable  view  of  the  evidence  for  the 
defendant,  the  question  of  its  negligence  should  have  been 
submitted  to  the  jury. 

As  to  the  question  of  intestate's  contributory  negligence, 
we  are  of  the  opinion  that  there  was  sufficient  evidence  to  carry 
the  case  to  the  jury.  In  order  to  determine  this  question,  it  is 
necessary  to  scrutinize  intestate's  conduct  in  connection  with 
all  the  other  facts  in  the  case,  especially  those  growing  out  of 
the  alleged  negligence  of  the  defendant.  When  the  intestate 
was  walking  between  the  two  main  tracks  toward  the  rear  of 
his  train  he  had  a  right  to  assume  that  every  rule  of  the  com- 
pany would  be  observed,  if  an  engine  was  backing  in  the  same 
direction  as  he  was  going,  as  to  speed,  as  to  lookout  on  the  rear 
25 
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of  the  tender,  or  on  the  track,  and  as  to  the  ringing  of  the 
bell,  etc.  It  is  quite  impossible  to  determine  that  intestate 
was  guilty  of  contributory  negligence  until  all  these  facts  are 
duly  considered. 

The  claim  of  the  defendant  is  that  it  was  negligence  per  96 
for  the  intestate  to  pass  from  the  head  of  his  train  to  the  rear 
in  the  space  between  the  two  main  tracks ;  that  he  could  have 
walked  on  the  top  of  the  cars,  although  some  of  them  were 
gondola  cars,  or  on  the  other  side  of  his  train,  between  the 
east-bound  track  and  the  storage  track,  to  the  south,  where  it 
is  asserted  he  would  have  been  perfectly  safe.  The  answer 
of  appellant  is  that  his  position  was  not  only  at  the  rear  of  his 
train,  which  was  about  to  start,  but  he  was  required  to  locato 
himself  on  the  right-hand  side  of  his  train,  which  was  the 
position  he  assumed  when  passing  to  the  rear,  as  stated. 

It  further  appears  by  a  witness  named  Lynch,  a  letter 
carrier,  who  was  also  walking  toward  the  rear  of  the  freight 
train  to  secure  a  ride  to  the  outskirts  of  the  city  of  Buffalo 
where  he  distributed  his  mail,  that  as  he  was  walking  between 
the  two  main  tracks,  the  intestate  being  ahead  of  him,  he  saw 
him  turn  completely  around  and  look  toward  the  point  where 
any  train  or  engine  might  be  approaching  from  behind  him. 
The  defendant's  complaint  is  that  there  is  no  evidence  that 
he  looked  more  than  once,  and  that  he  was  walking  slowly. 
It  was  proved  that  the  entire  time  occupied  in  passing  from 
the  head  to  the  rear  of  the  train  was  only  two  minutes,  or 
possibly  less.  It  was  also  proved  that  between  the  main 
tracks,  where  trains  pass  each  other  in  opposite  directions, 
there  was  a  clear  space  of  about  three  feet,  lacking  an  inch 
or  two. 

We  are  of  opinion  that  the  question  of  intestate's  contribu- 
tory negligence  was  one  of  fact  for  the  jury;  he  was  not 
guilty  of  contributory  negligence  as  matter  of  law. 

Two  legal  questions  were  discussed  on  the  argument  which 
seem  to  require  no  special  consideration  at  this  time.  The 
appellant  argues  that  the  plaintiff's  intestate  was  lawfully  on 
the  defendant's  tracks  and  in  its  yard ;  that  he  was  there  by 
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permission  and  not  as  a  mere  licensee.  The  situation  can  be 
put  much  stronger;  the  intestate  was  there  under  the  provi- 
sions of  a  written  lease  and  contract  between  the  defendant 
and  the  Nickel  Plate ;  he  was  lawfully  there  engaged  in  the 
business  of  his  employer,  and  the  defendant  under  this  con- 
tract owed  him,  at  least,  the  exercise  of  ordinary  care  in  the 
management  of  its  own  trains  and  engines.  It  was  also  cor- 
rectly argued,  and  does  not  seem  to  have  been  controverted, 
that  the  doctrine  of  co-employee  has  no  application. 

In  view  of  the  rule  that  in  case  of  a  nonsuit  all  inferences 
are  to  be  drawn  in  favor  of  the  plaintiff  and  the  evidence  be 
regarded  in  a  lighj  most  favorable  to  her,  the  case  should  have 
been  submitted  to  the  jury,  both  as  to  defendant's  negligence 
and  intestate's  contributory  negligence. 

The  judgment  appealed  from  and  that  of  the  Trial  Term 
should  be  reversed,  with  costs  to  abide  event,  and  a  neysr  trial 
ordered. 

Cullen,  Ch.  J.,  Gray,  O'Brien,  Vann  and  Werner,  JJ., 
concur  ;  Haight,  J.,  not  voting. 

Judgment  reversed,  etc. 


Syracuse  Savings  Bank,  Plaintiff,  v.  Charles  H.  Merrick 
et  al.,  as  Executors  of  James  Tolman,  Deceased,  Appel- 
lants, and  The  Salt  Springs  National  Bank  of  Syracuse, 
Respondent,  Impleaded  with  Others. 

Assignment  of  Bond  and  Mortgage — Failure  to  Deliver  Bond 
to  Second  Assignee  Thereof  Sufficient  to  Put  Such  Assignee  upon 
Inquiry  —  Insufficient  Evidence  to  Sustain  Finding  of  Due  Dili- 
gence. Where  the  holder  of  a  bond  and  mortgage  assigned  them  as 
security  for  a  loan,  delivering  the  bond  to  the  assignee  but  retaining 
possession  of  the  mortgage,  and  afterward,  and  before  such  assignment 
had  been  recorded,  assigned  the  same  bond  and  mortgage,  together  with 
others,  to  another  assignee,  for  value,  delivering  the  mortgage  without 
the  bond,  the  failure  to  produce  the  bond  was  sufficient  to  put  the  second 
assignee  upon  inquiry,  and  if  unexplained  to  operate  as  a  notice  of  the 
defect  in  the  assignor's  title;  and  where  the  only  evidence  of  inquiry 
on  the  part  of  the  assignee  is  that  its  attorney  spoke  about  the  absence 
of  several  of  the  bonds  to  the  assignor,  who  responded,  "Well,  if  any  of 
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them  are  missing,  they  are  doubtless  in  my  office  and  I  will  have  them 
looked  up  and  *  *  *  hand  them  in,"  and  that  the  assignee's  attor- 
ney alBO  took  an  affidavit  from  the  assignor  that  he  owned  the  securities, 
such  evidence  not  only  fails  to  show  due  diligence  on  the  part  of  the 
assignee,  but  discloses  an  entire  failure  to  exercise  diligence;  a  finding 
of  the  trial  court,  therefore,  that  the  second  assignee  had  no  actual  notice 
of  the  first  assignment  and  took  its  assignment  in  good  faith  and  for  value 
must  be  reversed. 
Syracuse  Savings  Bank  v.  Merrick,  90  App.  Div.  681,  reversed. 

(Argued  June  12,  1905;  decided  October  8,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
July  20,  1904,  affirming  a  judgment  in  favor  of  plaintiff  and 
the  Salt  Springs  National  Bank  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

George  D.  Chapman  for  appellant.  The  baik's  title  must 
fail,  because  it  is  not  a  bona  fide  purchase**  without  notice. 
(Tuttle  v.  Jackson,  6  Wend.  226  ;  1  Story's  Eq.  Juris.  §  400 ; 
Orimstone  v.  Carter,  3  Paige,  421 ;  Jackson  v.  Post,  15 
Wend.  588 ;  Brown  v.  Blydenburgh,  7  N.  Y.  141.)  There 
is  no  evidence  to  sustain  the  finding  that  the  Salt  Springs 
National  Bank  was  a  purchaser  in  good  faith.  {Kellogg  v. 
Smith,.  26  K  Y.  18 ;  Brown  v.  Blydenburgh,  7  N.  Y.  141 ; 
Merritt  v.  Bartholick,  36  N.  Y.  44.) 

Will  B.  Crowley  and  Ceylon  II.  Lewis  for  respondent. 
The  question  of  whether  the  bank  had  actual  or  constructive 
notice  of  Tolman's  claim  and  whether  it  made  due  inquiry  is 
one  of  fact.  The  findings  of  the  trial  court  upon  those 
propositions  are  conclusive  upon  this  court.  (  Williamson  v. 
Brown,  15  N.  Y.  354 ;  Hawkins  v.  31,  etc.,  Co.,  178  N.  Y. 
236.)  The  bank  had  no  actual  notice  of  Tolman's  claim. 
Mere  failure  to  get  the  bond  did  not  charge  ft  with  con- 
structive notice  thereof.  At  most,  the  absence  of  the  bond 
imposed  upon  the  bank  only  the  duty  of  inquiry,  which  duty 
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it  fully  discharged  by  questioning  Warner  and  by  getting  his 
written  statement.  (Davies  v.  Jones,  29  Misc.  Rep.  253; 
Purdy  v.  Huntington,  42  N.  Y.  335  ;  Willia?nson  v.  Brown, 
15  N.  Y.  354;  Brown  v.  Blydenburgh,  7  N.  Y.  141.) 

Cullen,  Ch.  J.  The  action  was  brought  to  foreclose  a 
mortgage  held  by  the  plaintiff  on  certain  real  estate  situate  in 
the  city  of  Syracuse.  No  defense  was  interposed  to  the 
plaintiff's  claim,  but  two  of  the  defendants,  each  claiming  to 
be  the  holder  of  a  mortgage  on  the  land  subsequent  to  that 
of  the  plaintiff,  sought  to  have  their  respective  titles  adjudi- 
cated in  the  action.  No  question  has  been  made  as  to  their 
right  to  inject  such  an  issue  into  the  suit,  and  we  shall  raise 
none,  though  it  may  be  doubted  whether  the  plaintiff  should 
have  been  delayed  in  the  enforcement  of  its  claim  to  await 
the  settlement  of  a  dispute  in  which  it  had  no  interest.  The 
facts  out  of  which  the  controversy  arose  are  as  follows :  The 
owners  of  the  property,  subject  to  the  plaintiff's  mortgage, 
executed  on  August  2,  1895,  a  bond  and  mortgage  to  one 
Warner  to  secure  the  sum  of  $8,398.92,  borrowed  from  him, 
which  last  mortgage  covered  the  premises  in  suit  and  others. 
On  the  same  day  Warner,  to  secure  payment  of  a  loan  of 
$3,500,  executed  and  delivered  to  the  appellants'  testator, 
Tolman,  an  assignment  of  said  bond  and  mortgage.  At  the 
same  time  Warner  delivered  the  bond  to  Tolman  but  retained 
possession  of  the  mortgage.  The  assignment  to  Tolman  was 
not  recorded  until  November  12th,  1902.  On  May  16th, 
1900,  Warner  assigned  for  value  said  bond  and  mortgage 
with  others  to  the  respondent,  the  Salt  Springs  Bank,  which 
assignment  was  recorded  on  May  20th,  1901.  Warner  deliv- 
ered to  the  respondent  the  mortgage  but  not  the  bond,  which 
which  was  in  the  possession  of  Tolman.  The  trial  court 
found  that  the  respondent  had  no  actual  notice  of  the  assign- 
ment to  Tolman  and  took  its  assignment  in  good  faith  and  for 
value ;  that  while  the  respondent  did  not  receive  the  bond,  it 
made  due  and  diligent  inquiry  as  to  the  rights  of  other  persons 
to  the  bond  and  mortgage,  and  did  not  discover  that  the 
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defendant  Warner  had  not  full  right  to  assign  the  same.     On 
these  facts  the  trial  court  awarded  the  bond  and  mortgage  to 
the  bank.    That  judgment  has  been  affirmed  by  the  Appellate 
Division  by  a  divided  court.    From  that  judgment  this  appeal  . 
was  taken. 

The  appellants  contend  that  the  Recording  Act,  on  the 
strength  of  whose  provisions  title  to  the  bond  and  mortgage 
has  been  awarded  to  the  respondents,  does  not  apply  to  the 
present  case  or  affect  the  rights  of  the  prior  assignee  of  a 
bond  and  mortgage  whose  assignment  is  not  recorded  as 
against  a  subsequent  assignee  who  records  his  assignment.  It 
has  been  decided  that  an  assignment  of  a  mortgage  is  a  con- 
veyance of  real  estate  within  the  meaning  of  the  Recording 
Act.  (  Westbrooh  v.  Gleason,  79  N.  Y.  23;  Decker  v.  Boice, 
83  N.  T.  215 ;  Bacon  v.  Van  Schoonhoven,  87  N.  Y.  446 ; 
Gibson  v.  Thomas,  180  N.  Y.  483.)  But  in  nearly  all  the 
cases  the  question  arose,  not  with  reference  to  the  rights  of 
rival  claimants  to  the  security,  but  in  regard  to  the  rights  of 
subsequent  purchasers  or  lienors  on  the  land  itself.  The  only 
case  in  which  the  question  now  before  us  was  presented  to 
this  court  is  that  of  Kellogg  v.  Smith  (26  N.  Y.  18),  in  which 
the  question  was  not  determined,  the  decision  proceeding  on 
another  ground.  The  difficulty  in  disposing  of  the  question 
is  inherent  in  the  nature  of  the  security.  On  the  one  hand, 
it  is  contended  that  as  the  mortgage  is  merely  collateral  or 
incident  to  the  debt,  and  as  there  is  no  provision  for  the 
recording  of  any  assignment  of  the  bond,  which  is  the  princi- 
pal obligation,  an  assignee's  title  to  the  debt  or  obligation  can- 
not be  impaired  by  the  failure  to  record  the  assignment,  nor 
can  the  mortgagor  be  subjected  to  a  double  obligation,  to  wit, 
to  have  his  land  foreclosed  under  the  mortgage  and  to  be  held 
personally  responsible  on  the  bond.  This  view  is  6trongly 
presented  in  the  dissenting  opinion  below.  On  the  other 
hand,  it  is  contended  that  by  the  Recording  Act  it  was 
intended  to  confer  «,  quasi  or  limited  negotiability  on  bonds 
and  mortgages,  and  that  to  accomplish  this  result  it  must  be 
held  that  the  title  to  a  bond  or  evidence  of  debt  to  secure 
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which  a  mortgage  is  given  will  be  defeated  by  failure  to  com- 
ply with  the  provisions  of  the  Recording  Act  as  to  assign- 
ments of  mortgages,  whatever  may  be  the  rule  as  to  the 
assignment  of  other  obligations.  The  question  is  a  broad  one. 
In  our  view,  however,  its  decision  is  not  necessary  to  a  deter- 
mination of  this  case,  and,  therefore,  we  leave  it  open. 

As  already  stated,  the  learned  trial  court  found  as  a  fact  that 
the  respondent  made  due  and  diligent  inquiry ;  that  it  had  no 
notice  of  the  rights  of  Tolman  to  the  bond  and  mortgage,  nor 
was  it  able  to  discover  the  same.  As  the  decision  of  the  Appel- 
late Division  was  not  unanimous  the  finding  is  open  to  examina- 
tion by  this  court  and  we  are  of  opinion  that  there  is  no  evi- 
dence to  sustain  it.  The  failure  of  Warner  to  produce  the 
bond  at  the  time  of  the  assignment  was  sufficient  to  put  the 
respondent  on  inquiry  and  if  unexplained  to  operate  as  notice 
of  the  defect  in  Warner's  title.  {Brown  v.  Blydenburgh,  7 
N.  Y.  140 ;  Kellogg  v.  Smith,  supra  /  Merritt  v.  Bartholick, 
36  X.  Y.  44 ;  Bergen  v.  Urbahn,  83  N.  Y.  49.)  The  only 
evidence  of  inquiry  or  diligence  on  the  part  of  the  respondent 
is  that  given  by  the  lawyer  who  acted  for  it  in  procuring  the 
assignment.  He  testified  that  upon  his  discovery  that  several 
of  the  bonds  were  not  delivered  to  him  with  the  mortgages  he 
called  the  attention  of  the  officers  of  the  bank  to  that  fact  and 
spoke  to  Warner  about  it,  to  which  Warner  responded  :  "  Well, 
if  any  of  them  are  missing  they  are  doubtless  in  my  office  and 
I  will  have  them  looked  up  and  furnish  them  to  the  bank  — 
hand  them  in."  He  also  took  an  affidavit  from  Warner  that 
he  owned  the  securities.  With  this  the  subject  was  dropped 
and  nothing  further  was  done.  Now,  so  far  from  this  show- 
ing due  diligence  on  the  part  of  the  assignee,  we  think  it  dis- 
closes an  entire  failure  to  exercise  diligence.  The  learned 
counsel  for  the  respondent  relies  on  the  case  of  Munoz  v. 
Wilson  (111  N.  Y.  295)  as  an  authority  for  the  proposition 
that  where  the  mortgage  itself  contains  a  covenant  to  pay  the 
debt  the  production  of  a  bond  is  not  necessary.  In  that  case, 
however,  it  was  proved  that  while  the  mortgage  referred  to  a 
bond,  in  fact  no  bond  had  ever  been  given.    In  the  present 
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case,  however,  the  respondent  was  expressly  told  that  the 
missing  bonds  were  in  the  assignor's  office.  After  that  state- 
ment common  prudence  would  have  dictated  that  the  assignor 
be  required  to  produce  and  deliver  the  bonds.  If  on  such 
demand  he  failed  to  deliver  them,  that  failure  itself  would 
create  suspicion.  It  is  argued  that  if  the  demand  had  been 
made  the  assignor  would  have  made  some  other  excuse  for  his 
failure  to  produce  the  missing  security.  This  does  not  follow, 
even  if  we  assume  the  assignor  to  have  acted  dishonestly  in 
the  transaction.  The  assignor,  however,  testified  on  the 
stand  that  at  the  time  of  the  assignment  to  the  bank,  which 
was  one  of  great  excitement  on  his  part,  he  turned  over  all 
his  securities  to  satisfy  the  bank's  claim  against  him  as  an 
indorser  and  that  he  forgot  that  he  had  previously  trans- 
ferred the  mortgage  to  Tolinan.  If  this  statement  is  to  be 
credited  it  may  very  well  be  that  Warner,  on  discovering 
that  the  bond  was  not  in  his  possession,  would  have  recalled 
the  transfer  to  Tolman  and  have  refused  to  assign  it  to  the 
bank.  However  this  may  be,  it  is  no  answer  to  the  failure  of 
the  bank  to  make  proper  inquiry  and  to  obtain  the  bond  to  assert 
that  if  it  had  the  assignor  would  have  told  plausible  false- 
hoods to  account  for  his  failure  to  deliver  the  bond.  This 
might  or  might  not  have  proved  the  case.  We  cannot  specu- 
late on  it.  The  same  argument  was  made  before  the  Supreme 
Court  of  Massachusetts  in  Shaw  v.  Spencer  (100  Mass.  382), 
where  a  security  was  registered  in  the  name  of  A,  trustee,  and 
transferred  to  the  defendant  for  the  trustee's  personal  benefit. 
It  was  urged  that  the  defendant  was  relieved  from  making 
inquiry  of  the  trustee  as  to  the  nature  of  his  interest  because 
the  trustee  would  doubtless  have  told  a  falsehood  on  the  sub- 
ject. It  was  held  that  there  was  no  such  presumption  and 
that  even  if  such  conduct  on  the  part  of  the  trustee  was  prob- 
able it  did  not  relieve  the  assignee  from  the  duty  of  making 
inquiry.  The  case  before  us  is  stronger  for  the  appellant  than 
that  of  Kellogg  v.  Smith  (supra).  In  that  case  the  assignor 
stated  to  the  assignee  that  the  bond  and  mortgage  which  he 
failed  to  produce  were  locked  up  in  the  safe  of  his  agent  who, 
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at  the  time,  was  away.  It  was  held  that  despite  this  excuse 
the  non-production  of  the  bond  and  mortgage  was  sufficient 
notice  to  deprive  the  assignee  of  the  benefit  of  the  Kecording 
Act  In  the  present  case,  if  the  story  told  by  Warner  to  the 
bank's  lawyer  had  been  true,  the  bond  was  immediately 
accessible. 

The  judgment  of  the  Appellate  Division  and  that  part  of 
the  judgment  of  the  Special  Term  appealed  from  should  be 
reversed  and  a  new  trial  granted,  costs  to  abide  the  event. 

Gray,  O'Brien,  Bartlett,  Haiqht,  Vann  and  Werner, 
JJ.,  concur. 

Judgment  reversed,  etc. 


Anon  Alfson,  as  Administrator  of  the  Estate  of  Anders 
Tobia8en,  Deceased,  Respondent,  v.  The  Bush  Company, 
Limited,  Appellant. 

Action  for  Causing  Death  by  Negligence  —  Code  Civ.  Pro. 
§1902  —  May  Be  Maintained  Although  Widow  and  Next  op  Kin 
Are  Non-resident  Aliens.  Under  section  1902  of  the  Code  of  Civil 
Procedure,  the  administrator  of  a  decedent,  whose  death  was  caused  by 
the  negligent  act  of  a  corporation,  may  maintain  an  action  against  the 
corporation  to  recover  damages  for  decedent's  death,  notwithstanding 
his  widow  and  next  of  kin,  for  whose  benefit  the  action  is  brought,  are 
non-resident  aliens,  since  the  statute  contains  no  words  of  limitation  and 
no  expression  of  the  legislative  will  that  the  recovery  therein  authorized 
shall  be  distributed  to  residents  only,  and  there  is  no  valid  reason  why 
damages  imposed  upon  a  negligent  employer  as  compensation  to  those 
who  suffer  by  his  act  should  not  be  paid  to  the  survivors,  whether  resid- 
ing here  or  in  some  foreign  jurisdiction. 

Alfson  v.  Bush  Co.,  97  App.  Div.  632,  affirmed. 

(Argued  June  15,  1905;  decided  October  3,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
August  4,  1904,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 
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The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Ernest  F.  Eidlitz  and  Frederick  Ilulse  for  appellant.  The 
widow  and  next  of  kin  being  non-resident  aliens,  this  action 
cannot  be  maintained  for  their  benefit.  (C.,  C,  C.  &  St.  Z.  Ry. 
Co.  v.  Osgood,  70  N.  E.  Rep.  839 ;  Deni  v.  P.  Ry.  Co.,  181 
Penn.  St.  525 ;  McMillan  v.  S.  L.,  etc.,  Co.,  91  N.  W.  Eep. 
979 ;  Adam  v.  British,  etc.,  Co.,  L.  R.  [2  Q.  B.  D.  1898] 
430 ;  Brannigan  v.  U.  G.  M.  Co.,  93  Fed.  Rep.  164.) 

Carlisle  J.  Oleason,  Abram  I.  Elkus  and  Adolph  Ruger 
for  respondent.  An  action  for  causing  death  is  maintainable 
under  section  1902  of  the  Code  of  Civil  Procedure  where  the 
next  of  kin  are  non-resident  aliens.  (Lanas  v.  M.  C.  Co.,  88 
App.  Div.  251 ;  Mulhall  v.  Fallon,  176  Mass.  266 ;  Vetaloro 
v.  Perkins,  101  Fed.  Rep.  393;  K.  C.  Co.  v.  Petraytio,  195 
111.  215  ;  Luke  v.  Calhoun  County,  52  Ala.  115  ;  Bouthron 
v.  Phoenix  Co.,  71  Pac.  Rep.  941 ;  Davidson  v.  Bill,  L.  R. 
[2  K.  B.  D.  1901]  606 ;  Dennick  v.  C.  R.  R.  Co.,  103  U.  S. 
439.) 

Bahtlett,  J.  The  plaintiff,  as  administrator  of  the  deceased, 
brings  this  action  under  section  1902  of  the  Code  of  Civil  Pro- 
cedure to  recover  damages  of  the  defendant  corporation  for 
negligently  causing  the  death  of  the  intestate.  This  section 
reads  as  follows :  "  The  executor  or  administrator  of  a  dece- 
dent, who  has  left,  him  or  her  surviving,  a  husband,  wife,  or 
next  of  kin,  may  maintain  an  action  to  recover  damages  for  a 
wrongful  act,  neglect,  or  default,  by  which  the  decedent's 
death  was  caused,  against  a  natural  person  who,  or  a  corpora- 
tion which,  would  have  been  liable  to  an  action  in  favor  of 
the  decedent,  by  reason  thereof,  if  death  had  not  ensued. 
Such  an  action  must  be  commenced  within  two  years  after  the 
decedent's  death." 

On  the  13th  day  of  November,  1902,  the  intestate,  a  ship 
carpenter  in  the  employ  of  the  defendant  corporation,  was 
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engaged  in  repairing  a  float,  moored  alongside  one  of  its  piers, 
and  by  reason  of  the  alleged  negligent  acts  of  the  defendant 
was  instantly  killed,  being  crushed  between  the  float  and  the 
pier.  The  jury  rendered  a  verdict  in  favor  of  the  plaintiff 
for  two  thousand  dollars,  and  the  Appellate  Division  having 
unanimously  affirmed  the  judgment  entered  thereon,  the  facts 
are  conclusively  settled  in  favor  of  plaintiff,  to  the  effect  that 
the  defendant  was  negligent  and  the  intestate  free  from, 
contributory  negligence. 

The  counsel  for  the  appellant  calls  our  attention  to  several 
alleged  legal  errors  founded  on  the  refusal  of  the  trial  judge 
to  charge  certain  requests  as  to  the  negligence  of  the  intestate 
and  as  to  his  assumption  of  obvious  risks.  The  answer  to 
these  questions  depended  upon  the  conclusion  reached  by  the 
jury  on  conflicting  evidence,  and  the  trial  judge,  in  a  charge 
that  was  eminently  fair  to  both  parties,  properly  submitted 
the  points  in  controversy  to  the  triers  of  fact. 

The  appellant's  counsel,  however,  raises  an  interesting  ques- 
tion of  law  as  to  the  proper  construction  to  be  given  section 
1902  of  the  Code  of  Civil  Procedure,  already  quoted  in  full, 
and  other  sections  to  which  reference  will  be  presently  made. 
It  is  a  conceded  fact  that  the  intestate's  widow  and  next  of 
kin  are  non-resident  aliens,  domiciled  in  Norway,  and  the 
appellant  insists  that  this  action  cannot  be  maintained  for 
their  benefit. 

This  court,  so  far  as  we  are  advised,  has  never  passed  upon 
the  question,  although  it  has  been  considered  in  the  lower 
courts.  {Tanas  v.  Municipal  Gas  Co.,  88  App.  Div.  251, 
and  cases  cited.)  The  courts  of  other  states  are  at  vari- 
ance; Indiana,  Pennsylvania  and  Wisconsin  holding  the 
action  cannot  be  maintained,  while  Massachusetts,  Illinois, 
Alabama  and  Arizona  take  the  contrary  view. 

It  is  to  be  observed  that  section  1902  of  the  Code  of  Civil 
Procedure  is  general  in  its  terms,  providing  in  case  of  death 
by  negligent  act  the  legal  representative  may  maintain  an 
action  for  the  benefit  of  husband,  wife  or  next  of  kin ;  there 
are  »Q  words  of  limitation,  no  expression  of  the  legislatire 
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will  that  the  recovery  authorized  shall  be  distributed  to 
residents  only. 

It  is  argued  that  this  statute  has  no  extraterritorial  effect 
and  that  public  policy  requires  it  should  be  construed  as 
limited  to  beneficiaries  residing  within  the  jurisdiction.  It  is 
well  to  bear  in  mind  at  the  outset  of  this  inquiry  the  precise 
character  of  our  statute,  which  differs  in  some  respects  from 
Lord  Campbell's  Act  (9  and  10  Victoria,  ch.  93),  which  is  one 
of  the  earliest  departures  from  the  rule  of  the  common  law, 
that  purely  personal  wrongs  died  with  the  person  who  suf- 
fered them;  this  act  has  been  copied  to  a  greater  or  less 
extent  in  many  of  our  sister  states.  The  first  section  creates 
the  cause  of  action  and  the  second  section  authorizes  the 
executor  or  administrator  of  the  deceased  to  bring  the  action, 
and  the  damages,  "  after  deducting  the  cost  not  recovered 
from  the  defendant,  6hall  be  divided  between  the  beforemen- 
tioned  parties  (wife,  husband,  parent  and  child  of  deceased), 
in  such  shares  as  the  jury,  by  their  verdict,  shall  find  and 
direct.' ' 

la  Adam  v.  British,  etc,,  Steamship  Co.  (L.  R.  [2  Q.  B.  Div. 
1898]  430)  it  was  held  that  this  act  and  its  amendments  (27 
and  28  Victoria,  ch.  95)  did  not  apply  for  the  benefit  of  aliens 
abroad.  The  learned  court  said:  "The  intention  of  the 
Legislature  is  to  he  collected  from  the  statute;  and  I  see 
no  implied,  and  certainly  no  express  intention  to  give  to 
foreigners  out  of  the  jurisdiction  a  right  of  action  which  even 
British  subjects  had  not  until  the  passing  of  9  and  10  Victoria, 
ch.  93.  Moreover,  the  statute  provides  in  section  2  for  the 
division  of  the  damages  recovered  amongst  the  various  per- 
sons to  be  benefited  in  proportion  to  be  assessed  by  the  jury. 
It  appears  to  me  impossible  to  hold  that  it  was  intended,  there 
being  no  expression  to  that  effect,  to  cast  upon  juries  such  a 
duty  as  this  in  regard  to  the  distant  family  of  a  deceased, 
and  possibly  polygamous,  alien."  The  foregoing  case  was 
dissented  from  in  Davidson  v.  Hill  (L.  R.  [2  K.  B.  Div.  1901] 
606). 

Our  Code  of  Civil  Procedure  contains  a  somewhat  different 
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legislative  6cheme.  Section  1902,  which  creates  the  cause  of 
action,  has  already  been  discussed.  Section  1903  provides  as 
follows :  "The  damages  recovered  in  an  action,  brought  as 
prescribed  in  the  last  section,  are  exclusively  for  the  benefit 
of  the  decedent's  husband  or  wife,  and  next  of  kin ;  and, 
when  they  are  collected,  they  must  be  distributed  by  the 
plaintiff,  as  if  they  were  unbeqneathed  assets,  left  in  his  hands, 
after  payment  of  all  debts,  and  expenses  of  administration. 
But  the  plaintiff  may  deduct  therefrom  the  expenses  of  the 
action,  the  reasonable  funeral  expenses  of  the  decedent  and 
his  commissions  upon  the  residue;  which  must  be  allowed  by 
the  surrogate,  upon  notice,  given  in  such  a  manner  and  to  such 
persons,  as  the  surrogate  deems  proper."  By  this  section  the 
damages  recovered,  while  not  subject  to  payment  of  the  debts 
of  deceased  and  the  general  expenses  of  administration, 
are  charged  with  the  expenses  of  the  action,  the  reasonable 
funeral  expenses  of  deceased  and  the  commissions  of  plaintiff 
on  the  residue. 

Section  1904  defines  the  precise  nature  of  the  recovery  as 
"a  fair  and  just  compensation  for  the  pecuniary  injuries, 
resulting  from  the  decedent's  death,  to  the  person  or  persons, 
for  whose  benefit  the  action  is  brought."  Section  1905  reads : 
"  The  term,  l  next  of  kin,'  as  used  in  the  foregoing  sections, 
has  the  meaning  specified  in  section  1870  of  this  act."  Sec- 
tion 1870  reads :  "  The  term,  k  next  of  kin,'  as  used  in  this 
title,  includes  all  those  entitled,  under  the  provisions  of  law 
relating  to  the  distribution  of  personal  property,  to  share  in 
the  unbeqneathed  assets  of  a  decedent,  after  payment  of  debts 
and  expenses,  other  than  a  surviving  husband  or  wife." 

It  thus  appears  that  if  the  alien  husband,  or  wife,  or  next  of 
kin,  residing  abroad,  are  permitted  to  share  in  the  distribu- 
tion of  damages,  the  jury  are  not  required,  as  under  Lord 
Campbell's  Act,  to  find  and  direct  how  the  fund  shall  be 
distributed,  the  Statute  of  Distributions  having  been  made 
applicable. 

It  is  desirable  to  ascertain  the  conditions  that  doubtless 
induced  the  legislature  more  than  half  a  century  ago  to  abro- 
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gate  tlie  principle  of  the  common  law  which  declared  that  the 
cause  of  action  for  purely  personal  wrongs  died  with  the  person, 
and  to  create  a  new  cause  of  action  in  favor  of  those  who  had 
suffered  pecuniary  injuries,  resulting  from  death  by  negli- 
gence. (Laws  of  1847,  ch.  450,  p.  575 ;  Laws  of  1849,  ch. 
256,  p.  388.) 

This  rule  of  the  common  law,  judged  by  the  standards  of 
to-day,  rested  on  a  foundation  that  was  neither  just  nor 
enlightened ;  it  had  its  origin  in  an  age  when  the  many  phases 
of  our  modern  civilization,  which  must  have  impelled  the 
legislature  to  act,  did  not  exist.  During  the  nineteenth  cen- 
tury the  world  witnessed  many  and  important  changes; 
national  isolation  passed  away  ;  international  communication 
became  universal ;  all  civilized  mankind  were  brought  together 
in  commercial,  social  and  intellectual  intercourse;  foreign 
travel  became  general ;  the  result  of  these  conditions  was 
that  the  old  prejudice  against  the  foreigner  practically 
disappeared. 

Out  of  tliis  complete  revolution  in  the  character  of  inter- 
national relations  there  arose  a  condition  in  the  world  of  labor 
having  a  direct  bearing  on  the  question  we  are  considering. 
Throughout  the  last  century  the  emigrants  from  many  lands 
came  to  us  in  constantly  increasing  numbers,  swelling  the 
ranks  of  labor  and  a  majority  of  them  ultimately  attaining 
the  dignity  of  citizenship.  Many  of  these  toilers  in  mines,  on 
public  works,  railroads  and  the  numberless  fields  of  manual 
labor,  receive  a  moderate  wage  and  are  compelled  to  leave  in 
foreign  lands  those  who  are  dependent  upon  them  and  for 
whose  support  they  patiently  work  on,  indulging  the  hope 
that  ultimately  they  may  bring  to  these  shores  a  mother,  or 
wife  and  children. 

The  principle  underlying  the  legislation  we  are  considering 
is  manifestly  the  protection  of  those  who  suffer  pecuniary 
loss  when  a  laborer  or  servant  is  killed  by  the  negligent  act  of 
the  individual  or  corporation  employing  him.  The  clear 
intention  of  the  legislature  is  that  the  negligent  employer 
shall  no  longer  escape  the  consequences  of  his  act  by  the  death 
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of  his  Bervant,  but  shall  respond  in  damages  to  those  who 
have  suffered  pecuniary  loss. 

It  is  difficult  to  conceive  of  any  argnment  springing  from 
public  policy,  sound  reason,  or  a  proper  discrimination  between 
the  rights  of  the  citizen  and  the  alien,  that  should  prevent 
the  alien  husband,  wife,  or  next  of  kin  of  a  laborer  killed  by 
reason  of  his  employer's  negligence,  from  receiving  those  dam- 
ages that  a  jury  lias  awarded  a  local  legal  representative  who 
derives  his  authority  from,  and  acts  under  the  control  of  the 
Surrogate's  Court.  The  damages  are  imposed  upon  a  negligent 
employer  as  compensation  to  those  who  suffer  by  his  act,  and 
there  is  no  valid  reason,  as  it  seems  to  us,  why  they  should 
not  be  paid  to  the  survivors  whether  residing  here  or  in  some 
foreign  jurisdiction.  The  statute  not  only  benefits  the  sur- 
vivors, but  protects  the  laboring  man,  as  it  tends  to  enforce 
observance,  by  the  employer,  of  the  rule  requiring  him  to 
furnish  his  servant  a  safe  place  in  which  to  work.  The 
laborer,  leaving  wife  and  children  behind  him  and  coming 
here  from  abroad,  has  a  right  to  enter  into  the  contract  of 
employment,  fully  relying  upon  the  statute.  The  conflict  of 
authority  in  England  and  our  sister  states  leads  us  to  deal 
with  this  question  on  principle  and  to  base  our  answer  to  it 
on  reasons  that  are  weighty  and  controlling. 

In  Mulhall  v.  Fallon  (176  Mass.  266)  Holmes,  Ch.  J.,  said, 
in  discussing  this  question  (p.  268) :  "  It  is  true  that  legisla- 
tive power  is  territorial  and  that  no  duties  can  be  imposed  by 
statute  upon  persons  who  are  within  the  limits  of  another 
state.  But  rights  can  be  offered  to  such  persons,  and  if,  as  is 
usually  the  case,  the  power  that  governs  them  makes  no 
objection,  there  is  nothing  to  hinder  their  accepting  what  is 
offered."  Again,  at  page  269,  the  learned  judge,  referring 
to  the  argument  that  words  of  limitation  must  be  read  into 
the  statute,  said :  "  We  cannot  think  that  workmen  were 
intended  to  be  less  protected  if  their  mothers  happen  to  live 
abroad,  or  less  protected  against  sudden  than  against  lingering 
death.  In  view  of  the  very  large  amount  of  foreign  labor 
employed  in  this  state,  we  cannot  believe  that  so  large  an 
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exception  was  silently  left  to  be  read  in."  This  reasoning  of 
the  learned  judge  meets  our  approval. 

The  judgment  and  order  appealed  from  should  be  affirmed, 
with  costs. 

Cullen,  Ch.  J.,  Gray,  O'Brien,  IIaight,  Vann  and 
Werner,  JJ.,  concur. 

Judgment  and  order  affirmed. 


Frederick  W.  Sander,  Respondent,  v.  The  State  of  New 
York,  Appellant. 

Railroads  —  Viaduct  op  New  York  and  Harlem  Railroad  in 
Fourth  Avenue,  New  York  City  —  What  Damageb  May  Be  Awarded 
Against  the  State  for  Injuries  Caused  Thereby  —  L.  1901,  Ch.  729. 
Under  the  statute  (L.  1901,  ch.  729)  authorizing  the  Court  of  Claims  to 
award  damages,  to  be  paid  by  the  state,  to  the  owners  of  property  abut- 
ting on  Fourth  avenue  in  the  city  of  New  York,  for  injuries  caused  by 
the  change  in  grade  and  erection  of  the  viaduct  of  the  New  York  and 
Harlem  railroad,  the  award  should  not  include  any  damages  for  which 
any  railroad  corporation  is  or  may  be  liable;  and  the  date  on  which  the 
railroad  companies  began  to  run  their  trains  over  the  viaduct  having  been 
fixed  as  being  February  16,  1897,  it  is  reversible  error  for  the  Court  of 
Claims,  on  the  trial  of  a  claim  against  the  state,  to  admit,  against  objec- 
tion, evidence  showing  diminution  in  rental  value,  subsequent  to  that 
date,  whether  caused  by  the  viaduct  or  by  the  running  of  trains. 

Sander  v.  Slate  of  New  York,  90  App.  Div.  018,  reversed. 

(Argued  June  15,  1905;  decided  October  8,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
April  1,  1904,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  an  award  of  the  Court  of  Claims. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Julius  M.  Mayer,  Attorney- General,  for  appellant.  The 
judgment  below  was  wrong  in  that  it  included  in  the  award 
damages  resulting  from  the  operation  of  the  trains  after  Feb- 
ruary 16,  1897.    {Fries  v.  JV.  T.  &  IT.  R.  li.  Co.,  169  N.  Y. 
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270.)  Errors  were  committed  by  the  trial  court  in  the  recep- 
tion of  testimony.  (Fries  v.  J\T.  Y.  cfe  //.  R.  R.  Co.,  169 
N.  Y.  270.)  The  claimant  cannot  recover,  because  he  has  a 
cause  of  action  against  the  railroad  corporation  or  corporations 
for  any  damage  which  lie  claims.  {Lewis  v.  N.  Y.  <&  II.  R. 
R.  Co.,  162  N.  Y.  202 ;  Fries  v.  N.  Y.  &  H.  R.  R.  Co., 
169  N.  Y.  270 ;  Reims  v.  IT.  Y.  dk  II.  R.  R.  Co.,  173 
N.  Y.  642.)  The  original  charter  of  the  New  York  and 
Harlem  Railroad  Company  provided  that  the  legislature  may, 
at  any  time,  alter,  amend,  modify  or  repeal  the  charter.  The 
state  is  not  liable,  because  chapter  339  of  the  Laws  of  1892 
must  be  construed  as  an  amendment  of  the  original  charter. 
(People  v.  O'Brieti,  111  N.  Y.  51.)  The  facts  proven  upon 
the  trial  herein  do  not  make  out  a  case  against  the  state 
which  would  create  a  liability  were  the  same  established  in 
evidence,  in  a  court  of  law  or  equity,  against  an  individual 
or  a  corporation.  (Roberts  v.  State,  160  N.  Y.  217;  Cayuga 
Co.  v.  State,  153  N.  Y.  279.) 

Frank  S.  Black,  James  C.  Busby  and  Henderson  Peck 
for  respondent.  No  damage  caused  by  the  use  of  the  viaduct 
is  awarded  to  the  claimant  by  the  judgment  herein.  (Bates 
v.  Holhrook,  89  App.  Div.  566  ;  Bean  v.  Carlton,  51  Hun, 
318 ;  Wakeman  v.  Wheeler  &  W.  Mfg.  Co.,  101  N.  Y.  209.) 
The  appellant's  point  as  to  errors  in  the  reception  of  evidence 
is  not  well  taken.  (Young  v.  Valentine,  177  N.  Y.  357; 
Wyse  v.  Wyse,  155  N.  Y.  372;  Matter  of  N.  Y.  C.  dk  H. 
R.  R.  R.  Co.,  90  N.  Y.  347 ;  Hine  v.  R.  R.  Co.,  140  N.  Y. 
154 ;  Quin  v.  Lloyd,  41  N.  Y.  349,  355  ;  Pontius  v.  People, 
82  N.  Y.  347 ;  People  v.  Chacon,  102  N.  Y.  671 ;  Drucker 
v.  M.  R.  Co.,  106  N.  Y.  164 ;  Miller  v.  Montgomery,  78 
N.  Y.  286 ;  H.  P.  Co.  v.  S.  I.  Co.,  157  N.  Y.  441.)  No 
railroad  corporation  or  corporations  are  liable  for  the  damages 
claimed  by  respondent  in  this  action.  (Lewis  v.  N.  Y.  dk  II. 
R.  R.  Co.,  162  N.  Y.  202  ;  Fries  v.  IT.  Y.  &  II.  R.  R.  Co., 
169  N.  Y.  270.)  The  facts  proved  by  the  claimant  herein 
make  out  a  case  against  the  state  which  would  create  a  lia- 
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bility  were  the  same  facts  established  in  evidence  against  an 
individual  or  a  corporation.  (Story  v.  If.  Y.  El.  R.  R.  Co., 
90  N.  Y.  122  ;  Williams  v.  B.  K  li.  li.  Co.,  126  N.  Y.  101.) 

Cullen,  Ch.  J.  This  is  a  claim  made  against  the  6tate  by 
an  abutting  owner  for  damages  caused  to  his  property  by  the 
elevation  of  the  tracks  of  the  New  York  and  Harlem  Rail- 
road Company  on  Park  or  Fourth  avenue  in  New  York  city. 
This  improvement  has  been  the  occasion  of  so  much  litigation, 
which  has  reached  not  only  this  court  but  the  Supreme  Court 
of  the  United  States,  full  details  of  which  are  found  in  the 
reports,  that  it  is  now  necessary  to  refer  only  to  the  particular 
questions  presented  by  this  appeal.  In  the  case  of  Lewis  v. 
New  York  t&  Harlem  R.  R.  Co.  (162  N.  Y.  202)  this  court, 
while  holding  the  railroad  company  liable  for  damage  to  abut- 
ting property  caused  by  the  maintenance  of  the  viaduct  and 
the  operation  of  the  trains  thereon,  decided  that  such  liability 
on  the  part  of  the  railroad  company  commenced  only  when 
it  entered  upon  and  used  the  structure.  That  decision  was 
made  in  February,  1900.  The  next  year  the  legislature 
enacted  chapter  729  of  the  Laws  of  1901,  which  authorized 
the  presentation  to  and  allowance  by  the  Court  of  Claims  to 
property  owners  of  claims  for  damages  suffered  by  the 
improvement  made  on  Park  avenue.  This  authority  was 
subject  to  two  qualifications,  first,  that  the  award  should  not 
include  any  damages  for  which  any  railroad  corporation  was 
or  might  be  liable ;  second,  that  the  facts  proved  should  be 
such  as  to  make  out  a  case  of  liability  were  the  state  a  corpo- 
ration or  private  individual.  Under  this  statute  the  Court  of 
Claims,  by  a  divided  court,  has  awarded  the  respondent  a 
judgment  for  the  diminution  of  the  rental  value  of  his  prem- 
ises occasioned  by  the  improvement,  and  that  judgment  has 
been  affirmed  by  the  Appellate  Division. 

While  we  feel  constrained  to  reverse  the  judgments  below 
on  account  of  an  error  committed  by  the  trial  court  in  the 
award  of  damages,  which  we  will  poin,t  out  later,  we  think  it 
proper  to  first  dispose  of  several  objections  interposed  by  the 
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learned  attorney-general  to  the  right  of  the  respondent  to 
recover  at  all.  In  the  first  instance  it  is  contended  that  the 
case  proved  established  no  liability  on  the  part  of  the  state  ; 
that,  therefore,  it  did  not  fall  within  the  terms  of  the  statute ; 
that  its  allowance  would  be  a  mere  gratuity  forbidden  by 
sections  9  and  10  of  article  8  of  the  Constitution.  In  support 
of  this  claim  it  is  urged  that  the  state  in  improving  the  street 
trespassed  on  no  property  rights  of  abutting  owners  and  that 
the  erection  of  the  viaduct  gave  such  owners  no  right  to  com- 
pensation. It  is  true  that  such  was  the  doctrine  held  by  this 
court  in  the  cases  of  Fries  v.  New  York  &  Harlem  R.  R. 
Co.  (169  N.  Y.  270) ;  Muhlker  v.  New  York  &  Harlem  R. 
R.  Co.  (173  N.  Y.  549)  and  Reims  v.  New  York  A  Harlem 
R.  R.  Co.  (173  K  Y.  642).  But  on  appeal  to  the  Supreme 
Court  of  the  United  States  the  Muhlker  case,  with  several 
others  which  followed  that  decision,  was  reversed,  the 
Supreme  Court  holding  that  under  the  decisions  of  this  court 
in  the  elevated  railroad  cases  abutting  owners  had  special 
easements  in  a  street,  an  invasion  of  which  by  the  erection  of 
a  viaduct,  without  compensation  for  such  invasion,  was  taking 
property  without  due  process  of  law  in  contravention  of  the 
Federal  Constitution.  Of  course,  with  the  decision  of  the 
Supreme  Court  in  the  Muhlker  case  our  own  decisions  in  the 
cases  cited  have  ceased  to  be  authorities.  Were  further 
answer  necessary  it  may  also  be  said  that  in  the  recent  case  of 
Matter  of  Boruj  (182  N.  Y.  222)  we  have  upheld  the  con- 
stitutionality of  a  law  directing  a  town  to  make  compensa- 
tion for  a  previous  change  of  grade  in  a  highway,  although  at 
the  time  the  change  was  made  there  was  no  liability  on  the 
part  of  the  town  for  the  damage  occasioned  thereby. 

It  is  next  contended  that  whatever  liability  may  have 
existed  for  the  trespass  on  the  respondent's  property  rights, 
that  liability  was  on  the  part  of  the  city,  not  on  the  part  of  the 
state.  This  position  also  is  not  well  taken.  In  the  Lewis 
case  Judge  Vann  said  on  this  subject :  "  The  state  created  a 
board  of  experts  and  required  them  to  make  the  improvement 
for  the  benefit  of  the  public,  giving  them  absolute  control 
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with  no  right  on  the  part  of  the  defendants  to  let  or  hinder. 
*  *  *  The  change  of  grade  in  front  of  the  plaintiffs 
premises  was  not  only  for  a  public  purpose  but  was  wholly  in 
the  interest  of  the  public  and  not  for  the  benefit  of  the  defend- 
ants who  had  no  power  to  prevent  it.  They  simply  paid  one- 
half  of  the  expense  by  command  of  the  statute,  and,  hence, 
under  compulsion  of  law.  They  are  not  liable  for  the  acts  of 
the  Park  avenue  board,  which  was  not  their  agent,  but  a  gov- 
ernmental agency  of  the  state."  It  is  true  that  in  the  case 
then  before  the  court  the  question  of  liability  between  the 
state  and  city  did  not  arise.  But  the  statement  of  Judge 
Vann  that  the  Park  avenue  board  was  a  governmental  agency 
of  the  6tate  was  well  justified  both  on  principle  and  on  author- 
ity. The  liability  on  the  part  of  a  municipality,  even  for  the 
acts  of  municipal  officers,  occurs  only  when  the  acts  are  done 
in  the  discharge  of  a  duty  or  a  function  imposed  upon  the 
municipality  itself  as  such.  Thus,  a  municipality  is  not  liable 
for  the  negligent  acts  of  the  employees  of  the  city  depart- 
ment of  charities,  for  the  support  and  care  of  the  poor  is  not 
a  municipal,  but  a  governmental  function.  (Maxmilian  v. 
Mayor,  etc.,  of  New  York,  62  K  Y.  160.)  In  New  York  dk 
Brooklyn  Sawmill  Co.  v.  City  of  Brooklyn  (71  N.  Y.  580) 
commissioners  appointed  under  an  act  of  the  legislature  to 
improve  the  Gowanus  canal,  and  to  cause  the  sides  thereof  to 
be  docked  and  the  expense  to  be  assessed  on  adjacent  property 
owners,  had  so  negligently  done  the  work  that  the  docks  sunk 
and  became  unfit  for  use.  Thereafter  by  another  act  of  the 
legislature  the  common  council  of  the  city  were  required  to 
cause  the  docks  to  be  rebuilt  at  the  expense  of  the  city.  An 
action  was  brought  against  the  city  for  the  failure  of  the  com- 
mon council  to  comply  with  this  legislative  mandate.  It  was 
held  that  the  duty  to  rebuild  the  docks  was  imposed,  not  on  the 
city,  but  upon  the  common  council  as  agents  of  the  state  and 
that  the  city  was  not  liable  for  the  default  of  the  common 
council.  So  in  the  case  before  us  while  it  is  doubtless  true 
that  the  legislature  might  have  imposed  upon  the  city  the 
duty  of  making  the  Park  avenue  improvement,  as  a  matter 
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of  fact  it  did  not,  but  imposed  the  duty  upon  a  specially 
created  board  of  officers  or  commissioners  who  were  not 
agents  of  the  city  and  for  whose  acts  the  city  was  not  liable. 

Finally  it  is  contended  that  the  railroad  companies  were 
responsible  for  all  the  damage  caused  to  the  abutters  from  the 
time  the  work  was  commenced.  To  this  claim  the  decision 
in  the  Lewis  case  is  a  conclusive  answer.  It  was  there  held, 
as  appears  by  the  quotation  from  Judge  Vann's  opinion 
already  given,  that  the  railroad  companies  became  liable  for 
the  trespass  on  the  property  rights  of  the  abutters  only  from 
the  time  they  entered  upon  and  used  the  viaduct  which 
caused  that  trespass.  Till  that  time  the  trespass  was  solely 
caused  by  the  action  of  the  state  commissioners  or  agents.  It 
is  urged  that  the  state  under  its  reserved  power  to  amend  the 
charter  of  the  railroad  company  might  have  compelled  the 
company  to  do  the  work.  Possibly  this  may  be  so,  but  it 
is  unnecessary  to  discuss  the  question.  It  is  sufficient  to 
say  the  state  did  not  require  the  railroad  company  to  do  the 
work,  but  did  it  itself. 

We  are  now  brought  to  the  error  made  by  the  Court  of 
Claims  in  its  award  of  damages.  Under  our  view  of  the  law 
and  our  construction  of  the  statute  the  state  was  liable  for 
any  damages  inflicted  on  claimant's  property  up  to  the  time 
the  railroad  companies  began  to  run  their  trains  over  the 
viaduct.  This  date  is  fixed,  not  only  in  this  record  but  in 
other  litigations,  as  being  February  16th,  1897.  Testimony 
was  admitted,  some  of  it  against  the  objection  and  exception 
of  the  state,  showing  diminution  in  rental  value  subsequent 
to  the  date  mentioned.  This  was  plain  error.  'The  learned 
counsel  for  the  appellant  contends  that  the  error  was  rendered 
harmless  and  cured  by  the  withdrawal  by  the  respondent  of 
any  claim  for  damages  subsequent  to  February  16th,  1897. 
It  such  withdrawal  had  been  made  we  agree  with  the  counsel 
that  it  would  have  cured  the  error.  But  the  difficulty  is,  the 
withdrawal  was  not  as  broad  as  claimed.  The  respondent  had 
sold  and  conveyed  the  property,  the  injury  to  which  is  the 
subject  of  the  suit,  on  April  29th,  1898,  and  his  claim  waa 
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necessarily  limited  to  damages  accruing  prior  to  that  time. 
At  the  close  of  the  evidence  the  following  colloquy  between 
the  court  and  counsel  occurred  : 

"  Mr.  Bushby  :  If  the  Court  please,  the  claimant  desires  to 
have  it  appear  on  the  record  that  no  claim  is  made  in  this 
case  for  any  injury  to  his  property  caused  by  the  operation  of 
trains  on  the  completed  viaduct  in  so  far  as  those  trains  were 
operated  by  the  railroad  company. 

"  Judge  Saxton  :  Now,  what  do  you  mean  by  the  completed 
viaduct,  the  operation  of  the  trains  after  April  30th  ?  Of 
course  it  will  be  claimed  here  probably  that  the  viaduct  was 
completed  in  1897,  as  we  take  it. 

"  Mr.  Bushby  :  We  will  make  that  a  little  different  if  your 
Honor  please,  so  as  to  make  it  perfectly  clear  and  will  strike 
out  the  last.  The  claimant  states  that  in  this  case  he  makes 
no  claim  for  injury  to  his  property  by  the  operation  of  trains 
on  the  metallic  viaduct  subsequent  to  February  16,  1897. 

"Mr.  Stevens  :  That  is  to  meet  the  enabling  act,  is  it  not! 

"  Mr.  Bushby  :  Yes,  sir. 

"  Judge  Saxton  :  Then  what  do  you  claim  ? 

"  Mr.  Bushby  :  We  claim  damages  from  the  existence  of  the 
viaduct ;  we  say  that  the  viaduct  depreciated  the  rental  value 
of  the  property  up  to  1896,  and  that  depreciation  continued 
down  to  1898,  but  it  was  further  accentuated  by  the  opera- 
tion of  the  trains.  Now,  that  further  decline  from  1896  to 
1898  we  could  not  recover  for  under  this  stipulation. 

"  Judge  Saxton  :  We  understand  that  there  is  no  claim  at 
all  for  the  continuing  of  this  viaduct  after  April  29,  1898 1 

"  Mr.  Bushby  :  That  is  correct." 

From  this  colloquy  it  seems  to  us  very  clear  that  the 
respondent  did  not  withdraw  all  claim  for  damages  occurring 
subsequent  to  February  16,  1897,  but  only  his  claim  for 
increased  damages  caused  by  the  operation  of  the  trains  on 
the  viaduct,  as  distinguished  from  the  damage  caused  by  the 
presence  of  the  viaduct  itself,  and  that  he  claimed  compensa- 
tion for  such  last-mentioned  damage  up  to  the  time  he  parted 
with  the  property  on  April  29th,  1898.    Now,  it  may  be  that 
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if  the  person  who  erected  .the  unlawful  structure  (unlawful  as 
against,  abutters)  had  been  any  one  else  than  the  state,  he  would 
have  remained  liable  for  the  damages  caused  by  the  structure 
until  the  structure  was  removed  or  compensation  made  for 
the  property  rights  affected  thereby.  It  may  also  be  that 
in  a  certain  sense  the  state  continued  liable  the  same  as  a 
private  corporation  would  have  been.  But  whatever  may 
have  been  its  liability,  the  state  being  sovereign  could  be  sued 
only  by  its  own  consent.  By  the  statute  of  1901  it  has  con- 
sented to  suit  against  it  for  the  damage  inflicted  on  property 
abutting  on  Fourth  or  Park  avenue  only  to  a  limited  extent ; 
that  is  to  say,  only  till  the  time  at  which  the  railroad  company 
either  alone  or  as  well  as  the  6tate  became  liable  for  the  tres- 
pass. Now,  as  appears  by  the  Lewis  case,  from  February 
16th,  1897,  when  the  railroad  companies  took  possession  of 
the  viaduct  and  ran  trains  thereon,  they  became  liable  not 
only  for  the  damage  cau&ed  by  the  mere  operation  of  the 
trains,  but  for  the  whole  damage  occasioned  subsequent  to 
that  time  by  the  maintenance  of  the  structure,  as  well  as  by 
the  operation  thereon  of  the  cars  and  engines.  The  award 
of  damages  made  to  the  plaintiff  covers  a  period  of  only  five 
years ;  hence,  the  allowance  of  damage  from  February  16th, 
1897,  to  April  29th,  1898,  fully  a  fifth  of  that  period,  consti- 
tutes a  substantial  error  that  cannot  be  disregarded.  For  this 
error  we  feel  constrained  to  reverse  the  judgments  below  and 
direct  a  new  trial. 

The  judgment  of  the  Appellate  Division  and  of  the  Court 
of  Claims  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  the  event. 

Gray,  O'Brien,  Bartlett,  Haight,  Vann  and  Werner, 
JJ.,  concur." 

Judgment  reversed,  etc. 
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Mary  H.  Wilson,   Respondent,  v.   Charles  N.   Hinman, 

Appellant. 

Divorce —  When  Lien  of  Mortgage  Given  to  Secure  Payment  of 
Alimony  Terminates  upon  Death  op  the  Divorced  Husband.  The 
general  obligation  to  pay  alimony,  awarded  to  an  innocent  wife  by  a  judg- 
ment of  absolute  divorce,  ceases  at  the  death  of  the  husband:  and  the  fact 
that  a  decree  awarding  to  a  wife,  as  alimony,  a  certain  sum  annually 
"so  long  as  she  shall  live,"  required  the  husband,  under  section  1772  of 
the  Code  of  Civil  Procedure,  to  give  the  wife  a  mortgage  upon  real  estate 
as  security  for  the  payment  of  the  alimony  so  long  as  she  should  live, 
docs  not  enlarge  the  husband's  obligation,  and  the  lien  of  the  mortgage 
terminates  upon  his  death. 

Wilson  v.  Hinman,  99  App.  Div.  41,  reversed. 

(Argued  May  29,  1905;  decided  October  3, 1905.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  third  judicial  depart- 
ment, entered  November  30,  1904,  which  affirmed  an  inter- 
locutory judgment  of  Special  Term  overruling  a  demurrer  to 
the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

The  following  is  the  question  certified  :  "  Does  the  complaint 
state  facts  sufficient  to  constitute  a  cause  of  action  ? " 

Harvey  D.  Hinman  and  Lewis  Seymour  for  appellant. 
The  payment  of  alimony  which  accrued  during  the  life  of 
Balis  L.  Hinman,  the  respondent's  divorced  husband,  was 
sufficient  to  and  did  satisfy  the  conditions  of  the  mortgage. 
{Cooper  v.  Newland,  17  Abb.  Pr.  342 ;  Kortright  v.  Cady, 
21  N.  Y.  343 ;  Merritt  v.  Bartholick,  36  N.  Y.  44;  Kellogg 
v.  Smith,  26  N.  Y.  18  ;  1  Bishop  on  Mar.  &  Div.  §§  1430- 
1434;  Romaine  v.  Chauricey,  129  N.  Y.  566;  Wetmore  v. 
Wetmore,  149  N.  Y.  520;  Audubon  v.  Shufddt,  181  U.  S. 
575;  Code  Civ.  Pro.  §  1759;  Matter  of  Ensign,  103  N.  Y. 
284;  Livingston  v.  Zivingftftm,  173  N.  Y.  377.)  The  mort- 
gage did  not  enlarge  the  respondent's  rights  under  the  decree 
awarding  alimony.     It  merely  protected  them.     {Kellogg  v. 
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Smith,  26  K  T.  18;  Kay  v.  Whittaker,  44  N.  Y.  565; 
Thomas  v.  Fuller,  68  Hun,  361 ;  Romaine  v.  Chauncey,  129 
N.  Y.  566 ;  Matter  of  Ensign,  103  K  Y.  284 ;  Field  v. 
Field,  15  Abb.  [N.  C]  434.)  The  reservation  to  the  respond- 
ent of  her  dower  requires  such  a  construction  of  the  decree  of 
divorce  as  will  make  the  provision  for  alimony  operative  only 
during  the  joint  lives  of  the  respondent  and  her  divorced  hus- 
band. (Field  v.  Field,  15  Abb.  [N.  C]  434 ;  Johns  v. 
Johns,  44  App.  Div.  533  ;  166  N.  Y.  613.) 

Henry  A.  Yetter  for  respondent.  A  decree  of  divorce 
which  awards  to  the  plaintiff  alimony  during  her  lifetime,  and 
in  addition  provides  a  method  of  enforcing  its  payment,  sur- 
vives the  death  of  the  defendant.  (Code  Civ.  Pro.  §§  1759, 
1772;  Burr  v.  Burr,  10  Paige,  20;  7  Hill,  207;  Galusha 
v.  Galusha,  43  Hun,  181 ;  Johns  v.  Johns,  44  App.  Div. 
533 ;  166  N.  Y.  613 ;  Kellogg  v.  Stoddard,  40  Misc,  Eep.  94 ; 
Wilson  v.  Ilinman,  90  N.  Y.  Supp.  746.)  The  transfer 
made  by  Balis  L.  Ilinman  to  the  defendant  Charles  N.  Hin- 
man  was  void  as  against  this  plaintiff.  (L.  1896,  ch.  547, 
§  227;   Wilson  v.  Ilinman,  90  K  Y.  Supp.  746.) 

Cullen,  Ch.  J.  This  action  is  brought  for  the  foreclosure 
of  a  mortgage.  The  complaint  states  that  the  plaintiff  recov- 
ered a  judgment  of  absolute  divorce  against  one  Balis  L. 
Hinman,  by  which  judgment,  as  amended,  the  plaintiff  was 
awarded  as  alimony  the  sum  of  three  hundred  dollars  annu- 
ally "so  long  as  she  shall  live,  to  be  paid  by  the  said  defend- 
ant in  equal  monthly  payments;"  that  said  judgment  further 
provided  that  the  defendant  in  the  action  should  give  security 
for  the  payment  of  such  alimony  by  the  execution  and  deliv- 
ery of  a  mortgage  on  certain  specified  real  estate;  that  in 
pursuance  thereof  that  defendant  and  the  defendant  in  this 
action,  to  whom  it  is  alleged  -said  real  estate  had  been  fraudu- 
lently conveyed,  executed  a  mortgage  to  the  plaintiff  condi- 
tioned for  the  payment  of  said  alimony  to  her  as  long  as  she 
should  live.     The  complaint  further  alleged  the  death  of 
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Balis  L.  Hinman,  the  defendant  in  the  divorce  action,  and 
that  default  had  been  made  in  the  payment  of  the  installments 
accruing  subsequently  to  such  death.  The  defendant  demurred 
on  the  ground  that  the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  At  the  Special  Terra  the 
demurrer  was  overruled  and  that  decision  was  affirmed  by  the 
Appellate  Division,  from  the  judgment  of  which  an  appeal  is 
taken  by  certification  to  this  court. 

The  objection  to  the  maintenance  of  the  action  raised  by 
the  demurrer  is  that  the  obligation  to  pay  alimony  ceased  with 
the  death  of  the  defendant  in  the  divorce  suit,  and  that  is  the 
question  we  are  now  called  upon  to  determine.  Clearly,  at 
common  law,  the  obligation  ceased  with  the  expiration  of  the 
life  of  the  husband,  but  the  common  law  granted  no  divorce 
which  dissolved  the  marital  tie  between  the  parties,  the 
divorces  awarded  by  the  ecclesiastical  courts  being  merely 
what  are  known  in  this  country  as  separations.  Moreover,  it 
it  is  settled  law  with  us  that  the  jurisdiction  of  courts  over 
divorces  is  statutory,  not  inherent,  and  that  the  powers  of  the 
court  are  to  be  determined  by  the  provisions  of  the  statutes. 
Nevertheless,  the  principles  on  which  alimony  was  awarded 
in  the  ecclesiastical  courts  have  been  generally  adopted  by  the 
English  courts  in  actions  for  absolute  divorce  which  have 
been  authorized  by  recent  legislation,  and  to  a  certain  extent 
have  been  followed  by  the  courts  of  this  country.  It  cannot 
be  denied,  however,  that  on  the  question  whether  the  obliga- 
tion to  pay  alimony  survives  the  death  of  a  husband,  there  is 
great  conflict  between  the  decisions  of  the  courts  in  the  vari- 
ous states,  though  the  preponderance  of  authority  is  to  the 
effect  that  it  does  not  survive.  {Knapp  v.  Knapp,  134  Mass. 
353 ;  Smith  v.  Smith,  1  Eoot  [Conn.],  349.) 

This  conflict  in  authority  is,  as  shown  by  a  recent  text 
writer  (Nelson  on  Divorce,  sees.  930,  932),  principally  occa- 
sioned by  the  differing  views  entertained  by  the  courts  as  to 
the  nature  of  alimony  awarded  in  a  decree  for  absolute 
divorce  under  the  statutory  provisions  of  the  various  states. 
Of  course,  alimony  awarded  on  the  dissolution  of  a  marriage 
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differs  in  one  element  from  that  on  a  separation  ;  in  the  latter 
case  the  decree  merely  defines  the  continuous  duty  still  exist- 
ing on  the  part  of  the  husband  to  support  the  wife,  while  in 
the  former  the  marital  obligation  is  terminated,  and  the  sole 
liability  of  the  husband  towards  the  wife  springs  from  the 
decree.  In  some  states,  therefore,  a  judgment  of  absolute 
divorce  has  been  considered  as  a  decree  settling  the  property 
rights  of  the  parties  and  as  a  distribution  of  the  assets  of  the 
quasi  partnership  thitherto  existing  between  them  (a  view  in 
cases  justified  by  the  statutory  law  of  the  state),  while  in 
others  alimony  awarded  by  a  final  decree  has  been  considered 
as  essentially  of  the  same  character  as  the  right  of  support 
which  the  wife  loses  by  the  dissolution  of  the  marriage.  It 
is  the  latter  view  which  has  been  adopted  by  all  the  recent 
decisions  of  this  court.  Thus  in  Matter  of  Ensign  (103  N.  Y. 
284),  Judge  Finch,  while  holding  that  a  divorced  wife  could 
not  share  in  the  estate  of  an  intestate,  said :  "  The  court  is 
authorized  to  give  by  its  decree,  in  the  form  of. an  allowance, 
a  just  and  adequate  substitute  for  the  right  of  the  innocent 
wife  (the  right  of  support  to  which  he  had  previously  alluded) 
which  the  divorce  cuts  off  and  forbids  in  the  future."  In 
Homaine  v.  Chauncey  (129  N.  Y.  566)  it  was  held  that  the 
alimony  awarded  to  an  innocent  wife  by  a  decree  of  divorce  in 
her  favor  is  an  allowance  for  her  support  and  maintenance,  the 
award  of  which  is  not  the  enforcement  of  a  simple  debt  from 
the  husband,  but  of  his  marital  obligation  of  support,  from 
which  he  would  be  relieved  by  the  dissolution  of  the  marriage 
were  it  not  for  the  decree.  In  Wetmore  v.  Wetmore  (149  N.  Y, 
520)  the  doctrine  of  the  Homaine  case,  that  alimony  is  founded 
upon  the  marital  obligation  of  support,  was  reaffirmed,  and  it 
was  held  that  a  divorced  wife  was  entitled  to  have  the  income 
of  a  trust  fund  created  for  the  benefit  of  her  husband  applied 
upon  that  alimony.  It  is  true  that  in  two  cases,  Walker  v. 
Walker  (155  N.  Y.  77)  and  Livingston  v.  Livingston  (173  id. 
377),  we  have  held  that  where  a  decree  of  divorce  contained  no 
reservation  of  the  right  to  modify  the  award  of  alimony  the 
court  was  without  power  to  make  such  modification  and  that 
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the  legislature  could  not  confer  that  power  in  the  case  of 
decrees  entered  prior  to  the  enactment  of  the  statute.  We 
there  held  that  the  right  of  the  plaintiff  was  a  property  right 
of  which  she  could  not  be  deprived.  Those  decisions,  how- 
ever, did  not  proceed  on  any  theory  that  alimony  was  merely 
a  debt ;  they  recognized  that  the  foundation  for  an  award  of 
alimony  rested  in  the  marital  obligation  of  the  husband's  sup- 
port, but  held  that  the  obligation  theretofore  indefinite  having 
been  liquidated  by  the  divorce  decree  at  a  specific  sum,  the 
adjudication  was  final. 

If  this  view  of  the  nature  of  alimony  be  correct,  then  it 
seems  clear  on  principle  that  the  obligation  to  pay  it  ceases  at 
the  death  of  the  husband.  A  wife's  right  of  support  does  not 
survive  her  husband's  life  as  a  claim  against  his  estate.  On 
the  death  of  the  husband  the  wife  has  her  dower  in  his  real 
estate  if  he  was  pofsessed  of  any  and  her  share  in  the  person- 
alty if  he  died  intestate.  The  husband,  if  he  choose,  may  dis- 
pose of  all  his  property  by  will  to  the  exclusion  of  the  wife. 
It  is  difficult  to  see  why  the  rights  of  the  divorced  wife 
should  be  greater  than  those  she  would  have  enjoyed  had 
she  not  been  divorced.  Moreover,  there  is  this  practical 
objection  to  considering  the  decree  for  alimony  as  surviving 
the  demise  of  the  husband.  In  this  country,  at  least  till  very 
recent  times,  the  class  of  persons  whose  incomes  are  derived 
solely  from  accumulated  wealth  is  comparatively  small.  The 
income  of  most  men  is  derived  from  their  professional  or  busi- 
ness exertions  and  the  award  of  alimony  is  usually  based  on 
such  an  income,  not  on  one  accruing  from  accumulated  prop- 
erty. An  allowance  of  an  amount,  which  it  would  be  entirely 
just  that  a  man  should  pay  during  his  life  to  the  wife  whom  his 
misconduct  has  compelled  to  seek  a  divorce,  might  be  grossly 
extravagant  if  imposed  as  a  charge  upon  his  estate  after  his 
death  and  very  unjust  to  other  claimants  on  his  property. 

The  respondent  relies  upon  the  case  of  Burr  v.  Burr  (10 
Paige,  37)  as  a  controlling  authority  upon  the  question  before 
us.  The  opinion  of  the  chancellor  in  that  case  certainly  does 
decide  thd  question  in  his  favor,  but  we  are  of  opinion  that  it 
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is  not  controlling.  The  case  was  carried  to  the  Court  of 
Errors  and  is  reported  in  7  Hill,  207.  The  report  of  the 
case  shows  that  in  the  Court  of  Errors  the  substantial  contest 
was  as  to  the  amount  of  the  alimony,  there  being  in  none  of 
the  opinions  any  discussion  as  to  the  period  during  which  the 
alimony  should  be  paid.  Moreover,  the  case  arose  under  a 
statute  different  in  its  terms  from  the  present  law.  It  pro- 
vided that  the  cqurt  might  make  decree  for  the  suitable  sup- 
port and  maintenance  of  the  wife  by  the  husband,  "  or  out  of 
his  property,  as  may  appear  just  and  proper."  (2  R.  S.  147, 
sec.  54.)  Now  the  provision  is  that  the  court  may  require 
the  defendant  to  provide  for  the  support  of  the  plaintiff  as 
justice  requires.  (Code  of  Civ.  Pro.  sec.  1759.)  Thus  the 
court  is  now  empowered  only  to  impose  a  personal  obligation 
upon  the  defendant.  It  cannot  deprive  him  of  his  property, 
though  it  may  compel  him  to  give  security  for  the  discharge 
of  his  obligation,  to  which  I  shall  allude  hereafter.  More- 
over, the  authority  of  Burr  v.  Burr  has  been  much  shaken, 
if  not  entirely  overthrown,  by  the  recent  decision  of  this  court 
in  Johns  v.  Johna  (166  N.  Y.  613  ;  affirmed  on  opinion  below, 
44  App.  Div.  533).  In  that  case  a  divorced  wife  brought  an 
action  against  the  executor  of  a  deceased  husband  to  enforce 
the  payment  of  alimony  awarded  her  by  a  decree  of  divorce. 
It  was  held  that  the  obligation  to  pay  alimony  ceased  at  the 
death  of  the  husband  and  did  not  survive  against  his  estate. 
That  case  can  be  differentiated  from  the  one  before  us  only  in 
one  respect.  In  the  present  case  the  husband  was  directed 
to  give  security  for  the  performance  of  his  obligation,  out  of 
which  direction  sprung  the  mortgage  in  suit,  while  in  the 
Johns  case  there  was  no  such  direction.  On  this  difference  in 
circumstance  there  has  been  founded  a  doctrine  suggested  in 
Oalusha  v.  Galusha  (43  Hun,  181)  and  apparently  adopted 
by  the  learned  Appellate  Division  in  this  case,  that  a  general 
award  of  alimony  against  the  husband  terminates  at  his  death, 
but  if  he  be  directed  to  give  security  for  its  payment  it  sur- 
vives. Such  a  doctrine  can  rest  on  no  solid  foundation.  Sec- 
tion 1772  of  the  Code  provides  that  "  where  a  judgment  reu- 
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dered,  or  an  order  made  *  *  *  requires  a  husband  to 
provide  for  the  education  or  maintenance  of  any  of  the  chil- 
dren of  a  marriage,  or  for  the  support  of  his  wife,  the  court 
may,  in  its  discretion,  also  direct  him  to  give  reasonable 
security,  in  such  a  manner,  and  within  such  a  time,  as  it  thinks 
proper,  for  the  payment,  from  time  to  time,  of  the  sums  of 
money  required  for  that  purpose."  This  section  does  not 
purport  or  assume  to  grant  to  the  wife  alimony  for  any  longer 
period  nor  impose  upon  the  husband  or  his  estate  any  greater 
obligation  than  that  awarded  by  the  previous  provisions  of 
the  decree  ;  it  is  merely  security  for  the  performance  of  the 
obligation  already  imposed  that  the  court  is  authorized  to 
require.  It  would  be  an  unnatural  construction  to  give  it  any 
other  effect.  The  security  required  might  not  be  in  the  shape 
of  a  lien  on  any  specific  property,  but  merely  the  personal 
obligation  of  sureties.  In  that  case  it  would  hardly  be  con- 
tended that  the  obligation  of  the  sureties  would  extend  beyond 
that  of  their  principal.  There  is  nothing  in  the  opinion  ren- 
dered by  Judge  Hatch  in  the  Johns  case  that  supports  such 
a  doctrine ;  on  the  contrary,  the  court  expressly  declined  to 
pass  upon  the  question  as  it  was  not  involved  in  the  case.  It 
may  very  well  be  that  by  the  agreement  of  the  parties  alimony 
might  be  awarded  in  a  different  form  from  that  provided  for 
in  the  statute ;  that  is  to  say,  the  parties  might  agree  that  a 
gross  sum  should  be  paid  as  alimony,  or  that  an  allowance 
should  be  made  to  the  wife  which  would  bind  the  husband's 
estate  after  his  death.  An  agreement  of  that  character  would 
in  no  way  contravene  public  policy,  and  the  performance  of 
it  would,  doubtless,  be  enforceable  by  the  courts.  It  is  on 
this  ground  that  the  decision  in  Storey  v.  Storey  (125  111.  608) 
proceeded.     The  present  case  is  barren  of  any  such  feature. 

The  judgments  appealed  from  should  be  reversed  and  the 
complaint  dismissed,  but  without  costs  in  any  court. 

The  question  certified  should  be  answered  in  the  negative. 

Gray,  O'Brien,  Bartlett,  IIaioht,  Vann  and  Werner, 
JJ.,  concur. 

Judgments  reversed,  etc. 
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The  People  of  the  State  of  New  York,  Respondent,  v. 
James  N.  Abeel,  Appellant. 

Crime  —  Misrepresentation  of  Sentiments,  Etc.,  of  Another 
in  Writing  Constitutes  Forgery  —  Penal  Code,  §  514,  Subd.  8. 
Under  subdivision  8  of  section  514  of  the  Penal  Code  the  crime  of  forgery 
in  the  third  degree  is  committed  whenever  a  person  willfully,  that  is, 
knowingly,  misrepresents  the  sentiments,  opinions,  conduct  or  character 
of  another  by  means  of  a  false,  forged  or  counterfeit  writing;  the  mere 
misrepresentation  is  the  gist  of  the  offense,  and  the  fact  that  the  person 
whose  name  is  used  is  not  injuriously  affected  thereby  is  immaterial. 

People  v.  Abed,  100  App.  Div.  516,  affirmed. 

(Argued  June  5,  1905;  decide  A  October  3,  1905.) 

Appeal  from  a  judgment,  entered  January  10,  1905,  upon 
an  order  of  the  Appellate  Division  of  the  Supreme  Court  in 
the  first  judicial  department  affirming  a  judgment  of  the 
Court  of  General  Sessions  of  the  Peace  in  the  county  of  New 
York,  rendered  upon  a  verdict  convicting  the  defendant  of 
the  crime  of  forgery  in  the  third  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Jesse  Stearns  and  Martin  S.  Lynch  for  appellant.  This 
indictment  is  founded  on  subdivision  3  of  section  514  of  the 
Penal  Code.  An  examination  thereof  will  show  that  the 
person  whose  sentiments,  conduct,  opinions,  etc.,  are  misrepre- 
sented, or  otherwise  injuriously  affected,  must  be  the  same 
person  whose  name  is  forged.  (Ranney  v.  People,  22  N.  Y. 
413  ;  People  v.  PhyU,  136  N.  Y.  554.)  The  writing  in  ques- 
tion in  this  case  is  not  the  subject  of  forgery.  (Purson  v. 
People,  79  N.  Y.  433 ;  People  v.  Comrs.  of  Taxes,  95  N.  Y. 
559;  Mayor,  etc.,  v.  3f.  R.  Co.,  143  N.  Y.  1.)  The  indict- 
ment is  void  because  the  letter  alleged  to  have  been  uttered  is 
neither  defamatory  npon  its  face,  nor  is  it  an  instrument  of 
legal  validity  by  which  the  rights  of  Mr.  Van  Every,  or  any 
other  person,  were  or  could  be  prejudiced.  {People  v.  ShaU, 
9  Cow.  778 ;  Cunningham  v.  People,  4  Hun,  455 ;  Mann  v. 
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People,  15  Hun,  155 ;  People  v.  Savage,  5  N".  Y.  Cr.  Rep. 
341 ;  People  \\  Drayton,  168  N.  Y.  10 ;  Waterman  v.  People, 
67  111.  91 ;  Foulkes  v.  Comm.,  2  Rob.  [Va.]  836.) 

William  Tr avers  Jeroms,  District  Attorney  {Robert  C. 
Taylor  of  counsel),  for  respondent.  The  utterance  of  the 
forged  letter  was  a  clear  violation  of  the  Penal  Code,  and  was 
committed  under  circumstances  which  justified  the  jury  in 
finding  felonious  intent.  {People  v.  Hughes,  137  N.  Y.  29  ; 
McGourt  v.  People,  64  N.  Y.  583 ;  People  v.  Flack,  125 
N.  Y.  324 ;  People  v.  Wiman,  148  N.  Y.  29.)  The  pro- 
visions of  section  514,  subdivision  3,  of  the  Penal  Code,  under 
which  Abeel  was  convicted,  are  in  line  with  all  modern  crim- 
inal legislation.  It  is  clear  that  no  person  could  utter  a  forged 
instrument,  misrepresenting  the  sentiments  and  opinions  of 
another,  for  any  honorable  purpose.  Such  an  instrument 
could  only  be  used  as  a  means  to  obtain  something  by  false 
pretenses.  The  legislature  was  clearly  justified  in  prohibiting 
the  forging  and  utterance  of  such  an  instrument,  whether 
the  defendant  had  any  specific  intent  to  defraud  anybody  or 
not.  {Matter  of  Neagle,  135  U.  S.  1 ;  Barker  v.  People,  3 
Cow.  704 ;  People  ex  rel.  v.  Durston,  7  N.  Y.  Crim.  Rep. 
350 ;  55  Hun,  64 ;  119  N.  Y.  569 ;  Matter  of  Bayard,  25 
Hun,  546.) 

Werner,  J.  In  the  month  of  October,  1903,  a  young 
woman  named  Eleanor  Anderson  was  employed  as  a  telegraph 
operator  by  the  Western  Union  Telegraph  Company  at  one 
of  its  branch  offices  in  the  Grand  Hotel  in  the  city  of  New 
York.  The  defendant  saw  her  there,  was  attracted  by  her 
and  sought  an  introduction.  For  the  purpose  of  creating  a 
favorable  impression  he  falsely  represented  himself  to  be 
J.  Ogden  Goelet,  the  son  of  a  wealthy  resident  of  New  York, 
and  his  first  step  in  that  direction  was  to  send  a  telegram  to 
James  N.  Abeel  (himself)  signed  J.  Ogden  Goelet,  making  an 
appointment  at  the  University  Club  and  asking  for  an  answer 
at  the  Grand  Hotel.    Tkis  telegram  was  delivered  to  Miss 
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Anderson  and  transmitted  by  her.  This  was  followed  on  the 
same  day  by  a  note  from  the  defendant  asking  Miss  Anderson 
for  the  honor  of  an  introduction  and  apologizing  for  the 
method  employed  to  obtain  it.  Without  waiting  for  a  written 
reply  to  his  note  the  defendant  went  to  the  Grand  Hotel  and 
verbally  repeated  to  Miss  Anderson  his  desire  to  become 
acquainted  with  her.  In  this  conversation  the  defendant  sug- 
gested that  he  would  try  to  find  some  one  to  give  him  a  letter 
of  introduction.  Several  days  later  the  defendant  again 
called  on  Miss  Anderson,  stating  that  he  had  been  so  fortu- 
nate as  to  attend  a  dinner  at  which  he  had  met  Mr.  Van 
Every,  one  of  the  vice-presidents  of  the  telegraph  company, 
from  whom  he  had  obtained  a  letter  of  introduction,  which 
was  somewhat  general  and  informal  because  the  defendant 
had  desired  not  to  compromise  or  embarrass  Miss  Anderson. 
The  defendant  then  presented  the  letter,  which  reads  as 
follows  : 

"  New  Yobk,  October  31,  1903. 
"  To  any  Employee 

"  Western  Union  Telegraph  Company  : 
"  This  will  introduce  Mr.  J.  ().  G-oclet,  a  personal  friend  of 
the  management  of  this  Company.     Any  favors  shown  him 
will  be  duly  appreciated  by  the  corporation  and  myself. 
"  Yours  truly,  # 

"  J.  B.  VAN  EVERY, 

"  2nd.  Vice-President" 

The  presentation  of  this  letter  was  followed  by  a  series  of 
visits  and  attentions  on  the  part  of  the  defendant,  in  the 
course  of  which  he  artfully  strengthened  the  deception  that 
he  was  a  member  of  the  prominent  Goelet  family,  with  the 
result  that  he  proposed  marriage  to  Miss  Anderson  on  the 
Monday  following  their  first  meeting,  was  accepted  on  Tues- 
day, and  the  wedding  day  set  for  the  ensuing  Thursday. 
Meanwhile  arrangements  were  made  for  the  consummation  of 
the  marriage  ;  the  defendant  gave  Miss  Anderson  a  check  for 
27  ; 
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$100,000,  drawn  on  the  Astor  National  Bank,  signed  "  George 
B.  De  Witt,  Co-trustee,"  and  indorsed  "J.  Ogden  Goelet." 
On  the  wedding  day  the  defendant  appeared  at  the  home  of 
Miss  Anderson,  gave  hex* a  marriage  ring  and  then,  upon  the 
pretext  of  going  down  stairs  to  attend  an  interview  with 
newspaper  reporters,  he  surreptitiously  departed  from  the 
house,  never  to  return.  This  is  a  bare  outline  of  the  events 
that  led  to  the  arrest,  indictment  and  conviction  of  the  defend- 
ant upon  the  charge  of  forgery  in  the  third  degree. 

The  statute  under  which  the  defendant  was  indicted  and 
convicted  is  subdivision  3  of  section  514  of  the  Penal  Code 
which,  so  far  as  pertinent  to  the  case  at  bar,  provides  that  "a 
person  who  *  *  *  shall  alter,  or  who  shall  cause,  aid, 
abet,  or  otherwise  connive  at,  or  be  a  party  to  the  uttering  of 
any  letter,  telegram,  report  or  other  written  communication, 
paper  or  instrument  purporting  to  have  been  written  or  signed 
by  another  person,  *  *  *  which  said  letter,  telegram, 
report  or  other  written  communication,  paper  or  instrument 
*  *  *  as  aforesaid,  the  person  uttering  the  same  shall 
know  to  be  false,  forged  or  counterfeited,  and  by  the  utter- 
ing of  which  the  sentiments,  opinions,  conduct,  character, 
prospects,  interests  or  rights  of  such  other  person  shall  be 
misrepresented  or  otherwise  injuriously  affected  *  *  * 
is  guilty  0of  forgery  in  the  third  degree." 

The  case  rests  entirely  upon  the  facts  established  by  the 
prosecution,  as  the  defendant  introduced  no  evidence.  Thus 
the  broad  question  presented  by  this  appeal  is  whether  these 
incontroverted  facts  constitute  the  crime  of  forgery  as  defined 
in  the  statute  above  quoted.  The  most  obvious  feature  of 
this  statute  is  that  it  adds  to  the  list  of  forgeries  several  that 
were  not  known  to  the  common  law  or  to  our  statutes  as  they 
existed  prior  to  1884.  And  since  it  is  beyond  dispute  that 
the  act  charged  against  the  defendant  .is  not  one  that  would 
have  constituted  the  crime  of  forgery  under  the  common  law 
or  the  earlier  statutes,  it  is  evident  that  it  will  not  be  profit- 
able to  discuss  the  cases  decided  under  the  law  as  it  then 
stood.     The  power  of  the  legislature  to  designate  as  statutory 
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offenses  acts  that  were  lawful  and  innocent  at  common  law 
is  not  challenged  by  the  defense  and,  indeed,  is  too  well 
established  to  permit  of  doubt  or  discussion  at  this  late  day. 
We  proceed,  therefore,  directly  to  the  discussion  of  the  statute 
and  its  bearing  upon  the  act  charged  against  the  defendant. 
And  here  we  are  confronted  with  the  difficulty  that  always 
exists  when  the  technicalities  of  legal  reasoning  are  brought  to 
bear  upon  simple  English.  The  able  and  ingenious  arguments 
of  counsel  admirably  illustrate  the  possibilities  in  this  direc- 
tion, but  when  we  get  away  from  the  briefs  and  look  at  the 
letter  of  the  statute,  it  seems  so  plainly  designed  to  cover  just 
such  a  case  as  the  one  before  us,  that  it  is  like  carrying  coals 
to  Newcastle  to  demonstrate  it.  The  act  committed  by  the 
defendant,  and  charged  in  the  indictment,  was  the  uttering  of 
a  letter  containing  the  false  representation  that  the  defendant 
was  Mr.  J.  O.  Goelet,  a  friend  of  the  management  of  the 
Western  Union  Telegraph  Company,  and  bespeaking  for  him 
the  favors  of  its  employees.  This  letter  purported  to  have 
been  signed  by  J.  B.  Van  Every,  one  of  the  vice-presidents  of 
that  company.  It  was  used  to  deceive  a  young  woman,  one 
of  the  employees  of  the  company,  into  believing  that  the 
defendant  was  a  young  man  whose  financial  and  social  posi- 
tion made  him  a  most  desirable  acquaintance,  and  the  result 
of  that  belief  was  that  he  was  permitted  to  become  a  most 
welcome  suitor.  The  record  does  not  clearly  disclose  by  what 
Providential  interference  this  insidious  and  dastardly  attempt 
upon  the  honor  and  happiness  of  a  young  woman  was  inter- 
cepted just  at  the  point  of  culmination,  nor  is  it  necessary  that 
we  should  know,  because  the  criminality  of  the  defendant's 
act  in  uttering  the  letter  in  question  depends  wholly  upon 
other  considerations.  That  the  letter  was  a  falsehood  from 
beginning  to  end,  and  that  the  use  of  Van  Every's  name 
thereon  was  unauthorized,  is  beyond  dispute.  That  ft  thor- 
oughly misrepresented  any  opinion  or  sentiment  harbored  by 
Van  Every,  or  conduct  indulged  in  by  him  towards  the 
defendant  is  clear,  for  it  imputed  to  the  supposed  writer  an 
acquaintance  with  the  defendant  as  Mr.  J.  O.  Goelet  and 
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a  desire  to  introduce  him  in  that  capacity  to  the  employees 
of  the  telegraph  company,  when  in  fact  Van  Every  did  not 
know  him  at  all. 

The  statute  declares  a  person  guilty  of  forgery  who  know- 
ingly utters  a  false  or  counterfeited  letter,  .etc.,  by  which  the 
sentiments,  opinions,  conduct,  character,  prospects,  interests 
or  rights  of  the  person  whose  utterance  the  writing  pur- 
ports to  be  are  misrepresented  or  otherwise  injuriously 
affected.  The  coincidence  between  the  act  of  the  defend- 
ant and  the  declaration  of  the  statute  seems  to  be  so  com- 
plete that  there  would  scarce  be  room  for  construction  if 
it  were  not  for  the  technical  suggestion  that  the  word 
"  misrepresented "  is  coupled  with  g,nd  qualified  by  the  suc- 
ceeding words  "or  otherwise  injuriously  affected."  In  our 
language  there  are  frequently  two  or  more  possible  con- 
structions of  sentences  when  their  meaning  may  depend 
upon  punctuation  or  upon  the  juxtaposition  of  certain  words 
with  others.  The  sentence  under  consideration  is  capable  of  a 
construction  that  will  limit  the  forgeries  punishable  under 
subdivision  3  of  section  514  of  the  Penal  Code  to  cases 
where  the  misrepresentation  is  literally  injurious  in  its  effect 
upon  the  person  whose  name  is  used.  But  that,  we  think, 
would  be  a  strained  and  unnatural  construction.  The  context 
of  the  subdivision  in  which  it  is  placed  seems  to  indicate  that  it 
was  the  purpose  of  the  legislature  to  cover  cases  in  which 
the  mere  misrepresentation  is  the  gist  of  the  offense,  as  well 
as  other  cases  in  which  the  act  injuriously  affects  the  person 
whose  name  is  improperly  used.  When  the  sentence  is  thus 
construed  the  word  "otherwise"  has  a  proper  and  natural 
meaning  in  connection  with  what  precedes  and  follows  it.  It 
is  perceivable  that  sentiments,  opinions,  conduct  and  character 
may  be  misrepresented,  but  just  how  they  may  be  injuriously 
affected  is  not  so  apparent.  Prospects,  interests  or  rights, 
however,  may  be  of  such  a  material  character  as  to  be  injuri- 
ously affected  by  misrepresentation  of  sentiments,  opinions, 
conduct  and  character.  Thus,  we  think,  the  phrase  "or  other- 
wise injuriously  affected"  may  properly  be  referred  to  pros- 
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pecte,  interests  and  rights,  as  distinguished  from  sentiments, 
opinions,  etc.,  and  in  that  view  of  the  statute  the  crime  of 
forgery  in  the  third  degree  is  committed   whenever  a  person 
willfully,  that   is,  knowingly,  misrepresents  the    sentiments, 
opinions,  conduct  or  character  of  another  by  means  of  a  false, 
forged  or  counterfeit  writing,  just  as  it  may  be  committed  in 
other  cases  through  the  injurious  effect  of  such  writing  upon 
the  prospects,  interests  or  rights  of  the  person  misrepresented. 
In  construing  this  statute  several  things  are  to  be  remem- 
bered.    We  are  living  in  an  age  when  the  wisdom  of  legis- 
latures and  the  learning  of  courts  are  put  to  the  severest  tests 
by  the  cunning  and  skill  of  the  unscrupulous  adventurer  and 
the  professional  criminal.    Statutes  are  rarely  the  precursors  of 
crime.    They  usually  follow  in  their  wake.    Our  centers  of  pop- 
ulation are  infested  with  persons  whose  highest  aim  in  life 
seems  to  be  the  circumvention  of  the  criminal  law  by  the  inven- 
tion of  new  crimes.    The  grosser  crimes,  such  as  murder,  arson 
and  larceny  are  easily  defined  and  classified.     The  same  is 
true  of  the  more  common  forms  of  forgery  and  of  many 
purely  statutory  crimes.     Experience   has   shown,  however, 
that  no  generic  definition  of  forgery  can  be  comprehensive 
enough  to  include  all  the  crimes  that  may  be  committed  by 
the  simple  use  of  pen  and  ink.     And  that  is  why  the  legis- 
lature has  found  it  necessary  to  frame  statutes  so  broad  as  to 
include  in   the  category  of   forgeries  many  acts  which  are 
criminal  in  their  tendency  and  effect  but  do  not  fall  within 
the  earlier   definitions   of  that   crime.     One   needs  only  to 
glance  over  the  chapter  on  forgeries  in  the  Penal  Code  to 
appreciate  how  manifold  are  the  methods  by  which  the  crime 
of   forgery  may  be  committed.     In  one  class  of   cases  the 
intent  to  defraud  is  of  the  essence  of  the  crime.     In  another 
class  the  commission  of  the  act  presupposes  criminal  intent. 
In  still  another  class  the  mere  commission  of  the  act  consti- 
tutes the  crime  without  reference  to  criminal  intent.     The 
section  under  discussion  (514)  is  fairly  illustrative  of  this  con* 
dition.    Its  first  subdivision  deals  with  the  corrupt  falsification, 
alteration,  erasure,  obliteration  and  destruction  of  corporate, 
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copartnership  and  individual  books  of  account.  Subdivision 
2  relates  to  the  forging,  alteration  or  counterfeiting  of  letters, 
telegrams,  etc.,  with  intent  to  injure  or  defraud  when  the  act 
injures  any  other  person  in  his  good  name,  standing,  position 
or  general  reputation.  The  third  subdivision  is  the  one  relied 
upon  by  the  prosecution,  and  the  fourth  deals  with  the  forgery 
of  tickets  of  admission  and  the  like,  in  which  the  element  of 
fraud  is  also  an  essential  ingredient.  As  is  clearly  shown  in 
the  very  lucid  and  exhaustive  opinion  of  the  learned  recorder, 
written  upon  the  motion  in  arrest  of  judgment,  that  portion 
of  the  Penal  Code  which  includes  section  514  deals  with  acts 
which  an  enlightened  public  policy  finds  it  necessary  to  place 
in  the  category  of  crimes,  but  which,  on  account  of  the  diffi- 
culty inherent  in  the  subject,  it  is  impossible  to  classify  or 
define  with  precise  accuracy,  for  they  spring  from  a  great  vari- 
ety of  motives  and  purposes  and  are  multiform  in  their  effect 
upon  those  against  whom  or  in  whose  name  they  are  committed. 
The  legislature,  in  the  exercise  of  its  undoubted  power,  has 
chosen  to  classify  as  a  forgery  the  act  charged  against  the 
defendant.  It  is  true  that  this  act  would  not  have  been  a 
forgery  as  that  term  was  understood  under  the  common  law. 
It  may  be  equally  true  that  the  same  act  might  be  punished 
with  even  greater  effectiveness  under  a  different  name,  but  it  is 
not  the  province  of  courts  to  legislate  or  to  nullify  statutes  by 
overstrict  construction.  That  is  particularly  true  when  the 
legislature  has  ordained  a  rule  of  construction.  Section 
11  of  the  Penal  Code  provides  that  "  the  rule  that  a  penal 
statute  is  to  be  strictly  construed  does  not  apply  to  this  Code 
or  any  of  the  provisions  thereof,  but  all  such  provisions  must 
be  construed  according  to  the  fair  import  of  their  terms,  to 
promote  justice  and  effect  the  objects  of  the  law."  Tested 
by  that  simple  rule,  we  think  the  indictment  herein  charges  a 
crime  which  was  established  by  ample  evidence. 

Some  of  the  exceptions  taken  at  the  trial  are  covered  by 
the  general  discussion  upon  the  merits,  and  as  to  the  others  it 
is  enough  to  say  that  we  think  no  error  was  committed  that 
requires  a  reversal  of  the  judgment. 
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The  judgment  of  the  Appellate  Division  should,  therefore, 
be  affirmed. 

Cdllen,  Ch.  J.  (dissenting).  I  dissent  from  the  affirmance 
of  the  conviction  of  the  appellant  in  the  courts  below  because, 
firsts  in  my  judgment,  the  statute  under  which  he  has  been 
indicted  does  not  include  the  offense  proved  against  him  and, 
second,  under  any  construction  of  the  statute  the  greater 
part  of  the  evidence  against  the  appellant  was  incompetent 
and  immaterial ;  in  other  words,  he  has  been  indicted  for 
one  offense,  and  tried,  convicted  and  punished  for  a  totally 
different  offense. 

The  section  of  the  Penal  Code  (sec.  514:,  subdiv.  3)  was 
enacted  in  1884  as  a  new  and  original  provision  of  the 
criminal  law.  It  has  no  predecessor  in  either  the  statute  or 
the  common  law,  and  I  know  of  no  similar  legislation,  but  the 
meaning  of  the  very  words  of  the  statute  seems  to  me  reason- 
ably plain.  The  vital  point  of  difference  between  the  majority 
of  the  court  and  myself  is  the  question  whether  to  constitute 
the  offense  the  misrepresentation  of  the  sentiments,  opinions 
or  conduct  of  the  person  whose  name  is  unauthorizedly  used, 
must  be  injurious  to  such  person,  or  whether  mere  misrepre- 
sentation whether  injurious  or  harmless  falls  within  the  statute. 
I  agree  with  the  prevailing  opinion  that  intent  is  not  a  neces- 
sary ingredient  of  the  offense,  except  the  intent  to  commit  the 
prohibited  act.  I  also  agree  with  the  proposition  that  the 
statute  is  not  in  any  respect  limited  to  obligations  for  the  pay- 
ment of  money  or  affecting  rights  of  property,  which  alone 
would  be  the  subject  of  forgery  at  common  law.  In  fact,  I 
doubt  whether  the  statute  was  primarily  directed  against 
offenses  of  that  character.  But  I  insist  that  the  misrepresen- 
tation which  this  statute  constitutes  a  felony  must  be  injurious 
to  the  person  whose  name  is  forged.  To  this  the  majority  of 
my  brethren  say  "no."  In  the  learned  prevailing  opinion  it  is 
said,  referring  to  the  statute:  "The  sentence  under  considera- 
tion is  capable  of  construction  that  will  limit  the  forgeries 
punishable  under  subdivision  3  of  section  514  of  the  Penal 
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Code  to  cases  where  the  misrepresentation  is  literally  injurious 
in  effect  upon  the  person  whose  name  is  used.  But  that  we 
think  would  be  a  strained  and  unnatural  construction.  The 
context  of  the  subdivision  in  which  it  is  placed  seems  to  indi- 
cate that  it  was  the  purpose  of  the  legislature  to  cover  cases 
in  which  ths  mere  misrepresentation  is  the  gist  of  the  offense." 
The  best  test  I  know  of  to  determine  whether  a  particular 
construction  is  natural  and  reasonable  is  to  consider  the  results 
that  follow  from  the  particular  construction.  If  those  results 
are  unreasonable  it  is  strong  proof  that  the  construction  which 
leads  to  them  is  unnatural  and  unreasonable. 

The  doctrine  about  to  be  declared  is  that  the  fabrication  of 
a  letter  misrepresenting  the  sentiments  of  another,  regardless 
of  the  intent  (which  I  concede)  and  regardless  of  the  charac- 
ter or  effect  of  the  misrepresentation  (which  I  deny),  consti- 
tutes the  perpetrator  of  the  act  a  felon  and  a  forger.  I  am 
entirely  willing  to  admit  that  probably  in  all  cases  the  fabrica- 
tion of  a  letter  is  reprehensible,  but  one  must  be  dead  to  all 
sense  of  proportion  who  does  not  appreciate  that  there  are 
infinite  differences  in  the  moral  culpability  of  such  acts,  from 
the  comparatively  harmless,  though  intensely  silly,  fabrication 
of  an  invitation  to  dinner,  as  a  practical  joke,  to  the  utterance 
of  a  declaration  which,  if  credited,  might  destroy  a  man's 
reputation  or  be  injurious  to  his  property  and  pecuniary 
interest.  Assuming  in  the  case  of  n  \  ractical  joker  (always 
detestable)  that  the  offender  should  be  punished,  should  he  be 
declared  a  felon?  Our  provisions  for  criminal  punishment 
are  far  different  from  the  old  English  Penal  Code,  which 
inflicted  the  same  penalty  on  practically  All  offenses  from  the 
theft  of  a  handkerchief  in  a  shop  to  the  most  atrocious  of 
murders,  to  wit,  death.  If  the  character  or  effect  of  the 
misrepresentation  is  no  element  of  the  offense,  then  it  is  just 
as  felonious  to  impute,  by  a  fabricated  letter,  to  the  keeper  of 
a  brothel  a  belief  in  the  moral  obligation  of  chastity  as  to 
impute  to  an  eminent  divine  or  statesman  the  most  degrading 
and  infamous  sentiments. 

The  effect  of  this  doctrine,  which  I  combat,  goes  much 
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further.  The  statute  is  general.  It  includes  all  misrepre- 
sentations of  a  person's  sentiments,  opinions  or  conduct.  It 
no  way  limits  the  subjects  as  to  which  the  sentiments  or  opin- 
ions relate,  but  on  the  contrary  includes  the  infinite  number 
of  subjects  on  which  it  is  possible  for  human  beings  to  have 
sentiments  or  opinions,  religion,  politics,  law,  ethics,  esthetics 
and  so  on  indefinitely.  If  it  be  true  that  mere  misrepresenta- 
tion is  sufficient  to  constitute  the  crime  and  that  injury,  at 
least  to  some  one,  is  not  a  necessary  element  of  it,  then  it  is  a 
felony  to  misrepresent  by  a  fabricated  letter  the  sentiments 
or  opinions  of  another  upon  the  most  academic  question;  on 
the  identity  of  the  Man  in  the  Iron  Mask,  on  the  authorship  of 
the  Junius  Letters,  on  the  relative  merits  of  Austin  and  of 
the  "  Sweet  Singer  of  Michigan,"  on  the  relative  prowess  of 
the  two  combatants  at  the  last  national  prize  fight  and  on  the 
superiority  of  the  various  entries  for  the  next  great  horse 
race.  In  the  case  before  us  the  only  charge  in  the  indictment 
is  that  the  defendant  uttered  a  false  letter  purporting  to  bear 
Mr.  Van  Every's  signature,  stating  "  Any  favors  shown  him 
(the  defendant)  will  be  duly  appreciated  by  the  corporation 
and  myself,"  thus  representing  that  the  writer  desired  the 
extension  of  favors  to  the  defendant,  when,  in  fact,  he  did 
not.  Not  a  word  is  to  be  found  in  the  indictment  relating 
to  the  conduct  of  the  defendant  towards  Miss  Anderson  (the 
real  offense  for  which  he  was  tried  and  convicted);  indeed, 
her  name  is  not  mentioned  in  it,  nor  is  there  any  charge  in 
the  indictment  that  the  letter  tended  to  injure,  or  was  used  to 
injure,  Mr.  Van  Every  or  any  other  person. 

The  learned  district  attorney  in  his  brief  suggests  that  the 
object  of  the  statute  was  to  prevent  fraud  or  imposition  on 
third  parties  by  the  production  of  forged  letters.  In  reply  to 
this  it  may  be  stated  that  such  frauds  upon  third  parties  are 
very  thoroughly  covered  by  other  provisions  of  the  Penal 
Code,  which  punish  obtaining  money  or  property  under  false 
pretenses  and  procuring  employment  under  forged  letters  of 
recommendation.  But  the  conclusive  evidence  that  the  stat- 
ute had  no  such  object  is  that  only  misrepresentations  of  the 
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sentiments,  opinions  or  conduct  of  the  purported  writer  fall 
within  the  statute,  which  in  no  way  includes  false  statements 
of  facts,  except  facts  constituting  part  of  the  conduct  of  the 
writer,  nor  misrepresentation  of  the  sentiments  or  opinions  of 
others  than  such  writer.  Such  statements,  to  say  the  least, 
would  be  as  apt  to  injure  third  parties  as  any  statement  of 
opinion.  Thus  the  uttering  of  a  fabricated  letter  asserting 
that  A  was  the  president  of  some  great  financial  institution 
and  the  owner  of  some  specific  piece  of  property  of  great 
value,  would  constitute  no  offense  unless  the  utterer  obtained, 
or  sought  to  obtain,  money  or  property  on  the  strength  of 
such  letter,  in  which  case,  under  another  statute,  the  gist  of 
the  offense  would  be  the  obtaining  of  the  money  or  property, 
or  the  attempt  so  to  do,  not  the  utterance  of  the  letter  ;  while 
if  the  letter  were  cast  in  the  following  form,  "I  regard  A  as 
a  very  rich  man,"  the  offense  would  be  complete  at  the  time 
of  its  utterance,  even  though  the  sele  object  of  A  was  to 
pose  as  a  man  of  great  wealth  and  excite  the  admiration 
of  the  vulgar.  If  a  boy  over  twelve  (under  twelve  he  would 
be  presumed  incapable  of  crime),  desirous  of  attending  a  ball 
game,  should  present  to  his  teacher  a  fabricated  excuse  pur- 
porting to  be  signed  by  his  mother,  "  Please  excuse  Johnny 
from  school  to-morrow,  as  I  wish  to  have  his  services  at  home," 
he  would  certainly  fall  within  the  provision  of  this  statute  as 
it  is  about  to  be  construed,  for  the  excuse  would  misrepresent 
the  sentiments  and  opinions  of  his  mother.  That  the  boy 
should  be  soundly  flogged  I  am  entirely  willing  to  concede, 
but  I  deny  that  he  would  be  a  felon  or  that  the  legislature 
intended  to  declare  him  such.  But  a  more  incongruous  result 
from  the  doctrine  asserted  remains.  If  the  boy,  having  taken 
legal  advice,  should  present  as  his  excuse,  "  Johnny's  aunt 
died  yesterday,  the  funeral  has  been  fixed  for  to-morrow," 
while  in  truth  he  had  no  aunt,  or  if  one  she  was  still  living, 
these  being  merely  statements  of  fact,  Johnny,  though  a  very 
bad  boy,  would  not  break  any  penal  law  of  the  state,  but  he 
would,  or  certainly  should,  be  subjected  to  the  flogging  to 
which  I  have  alluded.      Equally  true  would  this  be  of  an 
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excuse  purporting  to  be  signed  by  the  mother  which  stated, 
"  Johnny's  father  wishes  you  to  excuse  him  from  attendance 
at  pchool  to-morrow,"  because,  under  the  statute,  to  constitute 
the  offense  the  misrepresentation  must  be  of  the  sentiments 
of  the  ostensible  writer,  not  those  of  other  persons. 

The  learned  district  attorney  has  appreciated  the  remarkable 
results  that  would  follow  from  the  doctrine  that  under  this 
statute  neither  the  subject-matter  nor  the  effect  of  the  mis- 
representations is  an  element  of  the  offense  and  says  that  in 
the  cases  suggested  no  jury  would  convict.  I  think  that  ordi- 
narily this  would  be  so,  but  I  had  supposed  that  our  Penal 
Code  was  not  such  as  to  require  jurors  to  violate  their  oaths 
to  avoid  the  perpetration  of  a  great  wrong,  not  like  the  old 
English  criminal  law,  where  a  jury  at  times  found  five 
guineas  to  be  less  in  value  than  five  shillings  to  avoid  the 
infliction  of  death  for  a  petty  crime. 

The  learned  district  attorney  6eems  somewhat  perplexed  in 
ascertaining  what  was  the  real  evil  which  this  statute  was 
intended  to  prevent  or  punish,  at  one  time  suggesting,  as 
already  stated,  that  it  was  to  prevent  fraud  on  third  parties, 
at  another,  to  punish  libels  that  imputed  to  the  ostensible 
writer  of  the  letter  degrading  or  infamous  sentiments.  The 
inquiry  is  important,  for  it  is  settled  law  that  in  the  con- 
struction of  a  statute  there  must  be  considered  the  mischief 
intended  to  be  remedied  and  the  object  to  be  attained  by  its 
enactment.  (Plerson  v.  People,  79  N.  Y.  433.)  So  also 
"  The  circumstances  existing  at  the  time  of  the  passage  of 
the  act  which  led  to  its  passage,  may  be  regarded  for  the  pur- 
pose of  furnishing  something  in  the  nature  of  a  guide  to 
its  proper  construction  and  interpretation."  (CPBrien  v. 
Mayor,  etc.,  of  If.  T.,  139  N.  Y.  548,  p.  588.)  In  the 
case  before  us,  though  the  statute  has  no  predecessor,  there 
is  no  mystery  as  to  the  mischief  it  was  intended  to  prevent 
nor  as  to  the  occurrence  which  led  to  its  enactment.  In  the 
presidential  campaign  of  1880  there  was  attributed  to  one  of 
the  candidates  a  letter  asserted  to  be  a  forgery,  which 
imputed  to  him  the  utterance  of  sentiments  in  no  respect 
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morally  or  intellectually  discreditable,  but  which  were  deemed 
to  be  most  injurious  to  his  prospects  of  election.  It  was 
believed  by  a  large  number  of  our  citizens  that  through  this 
letter  the  candidate  lost  the  votes  of  the  Pacific  states.  The 
utterance  of  this  letter,  if  forged,  was  a  grievous  offense  both 
against  the  individual  and  the  public  and  justly  the  subject 
of  severe  punishment.  In  1884,  to  prevent  a  repetition  of 
the  offense  at  the  presidential  election  then  approaching,  this 
statute  was  passed.  It  enacts  that  the  utterance  of  a  fabri- 
cated letter  shall  be  a  felony  when  by  such  letter  the  senti- 
ments, opinions  or  conduct  of  the  supposititious  author  is 
misrepresented  or  otherwise  injuriously  affected.  The  use  of 
the  word  "  otherwise "  in  connection  with  "  injuriously 
affected"  clearly  imports  that  the  misrepresentation  must  be 
injurious  or  the  word  "  otherwise  "  has  no  meaning  or  appli- 
cation whatever.  It  is  true  the  statute  is  carelessly  drawn. 
Nevertheless,  its  meaning  is,  to  me,  perfectly  clear.  The  mis- 
representation must  be  injurious  to  the  supposed  writer.  The 
statute  was  also  properly  drawn  so  as-not  to  limit  the  subject- 
matter  on  which  the  sentiments  of  the  writer  might  be  mis- 
represented. For  a  subject  concerning  which  the  misrepre- 
sentation of  his  opinions  or  sentiments  might  be  of  absolutely 
no  importance  to  one  man  might  be  of  vital  consequence  to 
another.  Surely  he  must  be  an  extreme  partisan  who  would 
assert  that  the  declaration  of  a  belief  in  the  doctrine  of  free 
trade  or  in  that  of  protection  reflects  any  discredit  upon  the 
person  professing  such  belief.  To  the  writer  of  this  opinion  if 
would  be  of  no  moment  that  his  views  on  the  tariff  were  mis- 
represented, but  it  would  probably  be  fatal  to  the  success  of 
a  candidate  for  Congress  in  the  Pittsburg  district  to  attribute 
to  him  the  advocacy  of  free  trade.  The  statute,  of  course, 
is  not  confined  to  misrepresentation  of  political  opinions. 
There  are  many  subjects  as  to  which  the  misrepresentation  of 
one's  opinions  might  cause  him  great  injury.  To  misrepre- 
sent one's  sentiments  towards  his  employers  or  towards  those 
from  whom  he  was  seeking  employment  might  lead  to  his 
discharge  or  prevent  employment.      To  the  great  mass  of 
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people  a  misrepresentation  of  their  sympathies  in  the  present 
war  between  Kussia  and  Japan  would  be  of  no  possible  con- 
sequence, but  in  the  case  of  a  party  dealing  with  either  bellig- 
erent such  misrepresentation  would  be  disastrous.  It  seems 
to  me  unreasonable  that  a  man  should  be  declared  a  felon  for 
attributing  to  another  a  letter  in  which  was  expressed  the^ 
opinion  that  Julia  was  more  beautiful  in  person  and  more 
attractive  in  character  than  Alice,  when  the  supposed  writer 
had  no  acquaintance  with  either,  and  the  only  relation  exist- 
ing between  them  was  the  admiration  of  an  occupant  of  a 
stall  in  a  theater  for  the  artist  on  the  stage.  But  if  the  cir- 
cumstances were  different  and  the  writer  Avere  engaged  to 
Alice  and  the  forged  letter  were  used  to  break  the  engage- 
ment, then  the  perpetrator  of  the  act  would  be  properly  con- 
victed under  the  statute  before  us  and  justly  punished.  If 
we  construe  the  statute  as,  in  my  opinion,  it  is  written,  that 
is  to  say,  that  the  misrepresentation  to  constitute  a  crime  must 
be  injurious  to  the  supposed  author,  we  eliminate  all  of  what 
seem  to  me  the  extravagant  and  unreasonable  results  of  a  con- 
trary doctrine.  We  are  brought  down  to  a  simple  and  clear 
test  of  criminality.  Was  the  misrepresentation  injurious  or 
did  it  tend  to  injure  the  apparent  writer?  If  it  was,  or  did, 
the  crime  was  committed  no  matter  to  what  subject  the  senti- 
ments misrepresented  related,  whether  politics,  religion  or 
love.  If  the  fabricated  letter  had  no  such  tendency  or  effect 
then  it  was  not  within  the  statute. 

I  may  here  add  another  consideration  which  I  think  should 
attract  the  attention  of  any  one  seeking  to  elucidate  the  statute. 
By  it  not  only  is  the  utterance  of  a  forged  letter  made  a  crime, 
but  the  utterance  of  anything  that  purports  to  be  a  copy  of 
such  letter  when  ho  letter  exists.  No  similar  provision  is 
found  elsewhere  in  the  law,  either  common  or  statute.  This 
clearly  shows  that,  as  I  have  stated,  it  was  the  so-called  Morey 
letter  that  led  to  the  enactment  of  the  law.  In  that  case  the 
publication  of  what  was  asserted  to  be  a  copy  of  a  letter 
written  by  the  candidate  was  just  as  injurious  to  the  candi- 
date as  the  production  of  the  forged  letter  itself.     In  fact, 
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not  one  in  a  thousand  and  probably  not  a  single  one  of  those 
whose  votes  are  supposed  to  have  been  influenced  by  it  ever 
saw  or  could  have  seen  the  original  letter. 

But  even  if  the  doctrine  of  the  prevailing  opinion  be 
adopted  there  was  a  fatal  error  in  the  admission  of  evidence 
t  on  the  trial.  The  so-called  letter  of  introduction,  which  is 
the  subject  of  the  indictment,  was  presented  to  Miss  Ander- 
son and  from  that  time  forward  no  further  allusion  was  made 
to  it.  Then  the  offense  was  complete.  Despite  this  the 
prosecution  was  allowed  to  prove  under  objection  and  excep- 
tion that  after  the  introduction  to  Miss  Anderson  the  defend- 
ant paid  her  the  attentions  of  a  suitor  and  finally,  after  the 
lapse  of  some  time,  became  engaged  to  be  married  to  her. 
On  the  day  fixed  for  the  marriage,  either  through  baseness  or 
through  fear  of  exposure,  the  defendant  absconded.  The 
prosecution  was  allowed  to  prove  that  during  the  period  of 
his  attentions  to  Miss  Anderson  the  defendant  gave  to  her  a 
check  for  a  hundred  thousand  dollars  purporting  to  be  signed 
by  the  executor  of  a  deceased  Mr.  G-oelet.  That  the  conduct 
of  the  defendant  towards  this  young  lady  was  base  and 
despicable  to  the  last  degree  is  certain,  but  under  the  doctrine 
of  the  prevailing  opinion,  that  the  effect  of  the  misrepresenta- 
tion is  no  ingredient  of  the  offense,  what  possible  materiality 
had  his  subsequent  conduct  on  the  trial  of  this  indictment? 
The  defendant  under  the  guise  of  a  member  of  a  family  of 
wealth  and  social  position  sought  by  imposture  to  obtain  the 
hand  of  the  lady.  But  under  the  law  about  to  be  declared  he 
would  have  been  equally  criminal  had  the  deception  been  of 
an  opposite  character  and  he  had  really  been  Prince  Charming 
masquerading  as  a  peasant.  This  defendant  has  been  indicted 
simply  for  uttering  the  false  letter  of  Mr.  Van  Every.  He 
has  been  tried,  convicted  and  punished  for  an  imposture 
practiced  on  Miss  Anderson  to  which  no  reference  of  any 
character  is  to  be  found  in  the  indictment.  Such  a  practice 
is  to  be  deprecated,  especially  so  when,  as  in  this  case,  it  is  by 
no  means  clear  that  the  real  offense  of  the  defendant  cannot 
be  punished  under  other  statutes. 
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The  judgment  appealed  from  should  be  reversed  and  the 
defendant  discharged  unless  a  new  indictment  is  presented 
against  him  at  the  next  term  of  the  court  in  which  lie  was 
convicted. 

Gray,  Bartlett  and  Haight,  JJ.,  concur  with  Werner, 
J.;  O'Brien  and  Vann,  JJ.,  concur  with  Cullen,  Ch.  J. 

Judgment  of  conviction  affirmed. 


Chatfield  Leonard,  as  Receiver  of  Curtis  A.  Barnum, 
Appellant,  v.  Carlton  B.  Pierce,  Respondent,  Impleaded 
with  Others. 

Pleading  —  Parties  —  Demurrer.  A  demurrer  is  properly  inter- 
posed to  a  complaint  in  an  action  upon  the  ground  that  there  is  a  defect 
of  parties  defendant  and  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  where  it  appears  that  in  the  summons  and 
in  the  title  of  the  complaint  the  defendant  is  named  only  in  his  individual 
capacity  and  that  in  the  complaint  no  cause  of  action  is  stated  against 
him  in  that  capacity,  but  only  in  his  representative  capacity  as  trustee 
under  the  will  of  a  certain  decedent. 

Leonard  v.  Barnum,  94  App.  Div.  266,  affirmed. 

(Argued  June  14,  1905;  decided  October  3,  1905.) 

Appeal  from  a  judgment,  entered  June  4,  1904,  upon  an 
order  of  the  Appellate  Division  of  the  Supreme  Court  in  the 
first  judicial  department,  which  reversed  an  interlocutory 
judgment  of  Special  Term  overruling  a  demurrer  to  the  com- 
plaint and  sustained  such  demurrer. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Clarence  L.  Barber  for  appellant.  The  complaint  alleges 
a  good  cause  of  action  against  Pierce  as  trustee.  (Berolz- 
heimer  v.  Strauss,  19  J.  &  S.  99 ;  Soldiers*  Home  v.  Sage, 
11  Misc.  Kep.  164 ;  Collins  v.  Stewart,  2  App.  Div.  278 ; 
Stillwell  v.  Carpenter,  62  K  Y.  639 ;  Beers  v.  Shannon,  73 
N.  Y.  297 ;  Ba?ik  v.  Shuber,  153  N.  Y.  173 ;  Genet  v.  De 
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Graaf,  27  App.  Div.  238 ;  Patterson  v.  Copeland,  52  How. 
Pr.  460 ;  Kley  v.  Iliggins,  33  Misc.  Jlep.  367 ;  State  v.  Pat- 
ton,  42  Mo.  530  ;  Collins  v.  Mghtle,  50  Ark.  101 ;  Bryant  v. 
S.  Ry.  Co.,  137  Ala.  491.) 

Carlton,  B.  Pierce  for  respondent.  No  cause  of  action  is 
alleged  against  the  defendant  Pierce  individually.  Accord- 
ingly his  demurrer  as  an  individual  was  properly  sustained. 
(Smiik  v.  Barnum,  3  N.  Y.  Supp.  476.) 

Haight,  J.  The  cause  of  action  as  alleged  in  the  com- 
plaint was  that  Pierce,  as  trustee,  be  compelled  to  render  an 
account  of  the  trust  funds  in  his  hands  ;  that  he  be  enjoined 
from  making  improper  investments,  and  that  he  be  compelled 
to  make  restitution  of  such  of  the  trust  funds  as  had  been  lost 
through  his  fault.  In  the  summons  and  in  the  title  of  the 
complaint  lie  is  named  only  in  his  individual  capacity,  and  it 
is  conceded  that  no  cause  of  action  is  alleged  against  him  in 
that  capacity.  The  demurrer  is  "that  there  is  a  defect  of 
parties,  in  that  Carlton  B.  Pierce  as  trustee  under  the  will  of 
Abijah  Barnum,  deceased,  is  a  necessary  defendant,"  and 
again,  "  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action." 

It  has  been  repeatedly  held  that  persons  suing  or  being  sued 
in  their  official  or  representative  capacity  are,  in  contemplation 
of  law,  distinct  persons,  and  strangers  to  any  right  or  liability 
as  an  individual,  and  consequently  a  former  judgment  con- 
cludes a  party  only  in  the  character  in  which  ho  was  sued.  If 
the  judgment  was  for  or  against  an  executor,  administrator, 
assignee  or  trustee,  it  would  not  preclude  him,  in  an  action 
affecting  him  personally,  from  disputing  the  findings  or  judg- 
ment, although  the  same  questions  are  involved.  {Collins  v. 
I/ydorn,  135  N.  Y.  320;  Landon  v.  Townshend,  112  N.  Y. 
93-99 ;  Rathhone  v.  Hooney,  58  N.  Y.  463-467.) 

The  defendant  Pierce,  individually,  being  in  contemplation 
of  law  a  distinct  party  from  that  of  Pierce  as  trustee  under 
the  will  of  Barnum,  deceased,  I  think  adopted  the  correct 
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practice  to  relieve  himself  from  liability  personally  by  inter- 
posing the  demurrer  to  the  complaint.  The  Code  of  Civil 
Procedure  provides  that  an  action  is  commenced  by  the  serv- 
ice of  a  summons ;  that  the  summons  must  contain  the  title 
of  the  action,  specifying  the  names  of  the  parties  to  the  action. 
(Sees.  416,  417.)  It  further  provides  that  the  defendant  may 
demur  when  there  is  defect  of  parties  plaintiff  or  defendant, 
and  when  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  (Sec.  488.)  It  thus  appears  that 
the  action  was  commenced  by  the  service  of  the  summons  in 
which  the  defendant  was  named  as  a  party  individually,  and 
that  no  cause  of  action  was  stated  in  the  complaint  against 
him  in  that  capacity.  The  defendant,  therefore,  brings  him- 
self squarely  within  the  express  provisions  of  the  Code  in 
interposing  his  demurrer.  This  practice  imposes  no  unjust 
hardship  upon  the  plaintiff.  He  is  only  called  upon  to  deter- 
mine the  nature  of  his  own  cause  of  action,  as  to  whether  it 
is  against  the  person  in  his  individual  capacity,  or  in  his  repre- 
sentative capacity. 

It  is  true  that  there  are  cases  in  which  it  has  been  said  that 
the  title  and  pleadings  may  be  considered  together  to  ascertain 
the  true  nature  of  the  action,  and  the  cases  of  StUwett  v.  Car- 
penter (62  N.  Y.  639) ;  Beers  v.  S/iannan  (73  N.  Y.  292) ; 
Litchfield  v.  Flint  (104  N.  Y.  543),  and  Knox  v.  Metropoli- 
tan El.  By.  Co.  (58  Hun,  517;  affirmed,  128  N.  Y.  625)  are 
relied  upon  to  sustain  the  plaintiff's  position.  But  these  cases 
are  not  in  conflict  with  our  views  upon  this  subject.  In  the 
case  of  Stikoell  v.  Carpenter  the  action  was  entitled  "  Char- 
lotte Stilwell,  Executrix,  etc."  Upon  the  trial  the  defendant 
moved  to  dismiss  the  complaint  on  the  ground  that  the  action 
was  brought  by  the  plaintiff  in  her  representative  capacity  as 
an  executrix.  It  was  held  that  the  motion  was  properly 
denied,  for  the  reason  that  it  did  not  appear  that  the  action 
was  brought  by  the  plaintiff  as  executrix,  nor  did  it  appear 
what  estate  she  was  executrix  of.  Therefore,  the  words 
"  executrix,  etc.,"  were  merely  descriptio  personm.     In  the 
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case  of  Beers  v.  Shannon  it  was  claimed  that  the  action  was 
not  brought  by  the  plaintiff  in  his  representative  character. 
The  plaintiff  gave  his  name,  and  following  it  the  words 
"executor  of,  etc.,  of  John  Beers,  deceased."  He  omitted 
the  word  "as"  before  executor.  It  will  be  observed  that 
the  Beers  case  differs  from  that  of  Stilwell  v.  Carpenter, 
for  in  the  Beers  case  the  estate  of  which  he  was  executor 
is  given.  It  was  held,  that  while  without  the  word  "as"  it 
had  frequently  been  held  that  the  addition  to  the  name  of 
the  party  was  descriptio  persona,  yet,  in  view  of  the  allega- 
tions of  the  complaint,  it  was  apparent  that  he  intended  to 
sue  in  his  representative  capacity,  and  that  the  description  of 
him  was  sufficient  for  that  purpose.  In  the  case  of  Litch- 
field v.  Flint  the  title  was  "  Electus  B.  Litchfield,  Executor, 
etc."  The  complaint  alleged  a  cause  of  action  in  his  favor  in 
his  individual  capacity  and  not  as  a  representative.  In  the 
complaint  there  was.  an  allegation  that  he  was  an  executor  of 
the  will  of  a  deceased  person,  naming  him.  It  was  held  that 
the  words  "  executor,  etc.,"  were  merely  descriptio  personm. 
In  the  case  of  Knox  v.  Met.  El.  Tty.  Co.  it  was  contended 
that  the  plaintiffs  could  not  maintain  the  action,  because,  in 
the  caption  of  their  complaint,  they  styled  themselves  "  as 
executors  "  and  not  "  as  trustees "  of  the  last  will  and  testa- 
ment of  Richard  Smith  Clark.  In  the  body  of  the  complaint, 
however,  they  set  forth  the  testator's  will  and  allege  the 
devise  of  the  property  in  question  to  his  executors  in  trust. 
Under  the  circumstances,  it  was  held  that  the  plaintiffs  had 
the  right  to  describe  themselves  as  "executors,"  and  that  the 
action  was  properly  brought. 

It  will  readily  be  seen  that  none  of  these  cases  reach  the 
question  involved  in  this  case.  All  of  these  cases  were  con- 
sidered in  the  case  of  First  National  Bank  v.  Shvler  (153 
N.  Y.  163)  in  which  it  appears  to  us  the  question  involved 
in  this  case  was  decided  and  disposed  of.  That  case  was  a 
creditor's  action  to  set  aside  a  general  assignment  and  certain 
transfers  of  property  as  in  fraud  of  the  rights  of  creditors. 
The  action  was  brought  against  one  Waldron,  as  assignee,  and 
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against  Elizabeth  N.  Shuler  individually,  to  whom  it  was 
claimed  certain  transfers  of  property  had  been  made.  After 
the  action  had  been  brought,  Isaac  C.  Shuler,  the  judgment 
debtor,  died,  leaving  a  will,  in  which  Elizabeth  N.  Shuler  was 
appointed  his  execntrix.  Subsequently,  upon  the  application 
of  the  plaintiff,  the  court  made  an  order  permitting  the  plaintiff 
to  serve  a  supplemental  complaint  alleging  the  death  of  Shuler 
and  the  appointment  of  his  executrix,  etc.  But  no  order  was 
made  continuing  the  action  against  her  as  executrix  or  direct- 
ing that  she  be  brought  in  and  made  a  party  in  her  represen- 
tative capacity.  Andrews,  Ch.  J.,  in  delivering  the  opinion 
of  the  court,  says :  "  We  think  the  proceedings  and  judgment 
in  this  case  are  fatally  defective  for  the  omission  of  the  plain- 
tiff to  bring  in  and  make  the  defendant  Elizabeth  N.  Shuler  a 
party  defendant  in  the  action,  in  her  capacity  as  executrix  of  the 
original  defendant,  Isaac  C.  Shuler.  *  *  *  Cases  are  cited 
to  support  the  contention  that  the  defendant  Elizabeth  N. 
Shuler  having  been  in  fact  a  party  to  the  action  in  her  indi- 
vidual name,  should  bo  regarded  as  a  party  in  her  representa- 
tive character  also."  Then  he  refers  to  the  cases  above 
alluded  to,  and  continues :  "  But  a  suit  against  one  sued  as  an 
individual  does  not  bind  him  as  trustee,  and,  conversely,  judg- 
ment against  one  sued  in  a  representative  capacity  does  not 
conclude  him  in  a  subsequent  action  brought  by  or  against 
him  as  an  individual,  although  the  same  identical  issue  is 
involved,  and  the  decision  in  the  first  action  was  upon  the 
merits." 

The  defendant  Pierce  may  be  liable  as  trustee,  but  is  not 
liable  individually.  But  if  he  is  not  permitted  to  interpose  a 
demurrer  how  can  he  shield  himself  from  the  entry  of  a  judg- 
ment against  him  personally.  Must  he  appear  and  serve  an 
answer?  If  so,  what  is  he  to  answer?  He  may  not  be  able 
to  truthfully  deny  the  allegations  against  him  as  trustee,  and 
no  facts  have  been  alleged  against  him  individually  which  call 
for  an  answer.  But  assuming  that  he  may  answer  and  go  to 
trial  and  upon  the  trial  procure  a  ruling  to  the  effect  that  he 
is  not  liable  personally,  it  would  be  the  adoption  of  a  cumber* 
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some  and  expensive  practice,  reaching  a  result  in  a  round- 
about way  when  the  Code  authorizes  a  simple  remedy  by 
demurrer. 

The  judgment  of  the  Appellate  Division  should  be  affirmed, 
with  costs. 

Werner,  J.  (dissenting).  After  many  vicissitudes,  in  the 
course  of  which  there  have  been  several  demurrers,  amended 
complaints  and  a  severance  of  inconsistent  causes  of  action, 
the  complaint  in  its  present  form  has  reached  this  court  upon 
a  demurrer  that  was  overruled  at  Special  Term,  but  sustained 
at  the  Appellate  Division.  Of  the  five  specifications  in  the 
demurrer  only  two  need  be  noticed,  and  they  are(l)  that  there 
is  a  defect  of  parties  in  that  persons  described  in  paragraph 
five  of  the  complaint  as  "  other  devisees  therein  named " 
are  necessary  defendants  in  the  action,  and  (2)  that  there  is  a 
defect  of  parties  defendant  in  that  Carlton  B.  Pierce  as  trustee 
under  the  will  of  Abijah  Barnum,  deceased,  is  a  necessary 
defendant. 

The  plaintiff  is  receiver  under  several  judgments  recovered 
against  one  Curtis  A.  Barnum.  The  latter  is  the  contingent 
remainderman  under  his  father's  will,  subject  to  his  mother's 
life  estate,  of  certain  premises  in  Otsego  county,  which  have 
been  sold.  The  proceeds  of  the  sale  are  now  in  the  hands  of 
the  defendant  Pierce  as  trustee  under  that  will,  who  pays  the 
income  to  the  life  tenant.  This  action  is  brought  to  compel 
the  trustee  to  render  an  account ;  to  enjoin  him  from  continuing 
or  making  unauthorized  investments  of  the  trust  fund,  and  to 
make  restitution  of  such  part  thereof  as  may  have  been  lost 
through  his  fault.  All  this  is  upon  the  theory,  of  course,  that 
the  receiver  has  a  present  qualified  interest  in  the  trust  estate 
that  may  ripen  into  an  unqualified  title  and  right  of  posses- 
sion upon  the  death  of  the  cestui  que  vie.  That  portion  of 
the  complaint  which  sets  forth  the  interest  of  the  judgment 
debtor  in  the  estate  of  his  deceased  father  is  to  the  effect  that 
a  certain  house  and  premises  in  Otsego  county  were  devised 
to  the  judgment  debtor  in  fee  simple,  subject  to  the  life  use 
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of  his  mother,  Laura  Barnum.  This  devise  was  subject  to  the 
further  contingency  that,  if  the  judgment  debtor  and  all  of 
his  descendants  should  die  before  his  mother,  the  property 
devised  to  liitn  should  pass  to  other  devisees  named  in  the 
will.  One  of  the  questions  now  to  be  decided  is,  whether 
these  "  other  devisees  "  are  necessary  parties  to  this  action. 

It  is  to  be  observed  that  this  complaint  is  not  singular  in 
that  it  prays  for  several  forms  of  relief  which  are  not  justified 
by  its  allegations.  That  is  a  common  fault  in  equity  pleading. 
It  contains  one  statement,  however,  that  qualifies  all  its  allega- 
tions and  limits  the  relief  sought.  In  the  seventeenth  para- 
graph the  pleader  says  that  "  no  relief  is  prayed  for  *  *  * 
which  shall  affect  the  custody  of  said  fund  or  the  income 
thereof,  during  the  continuance  of  the  trust  estate.  This 
allegation  practically  eliminates  the  prayer  that  the  accounts  of 
the  trustee  be  judicially  settled,  as  well  as  every  other  that  is 
inconsistent  with  the  main  purpose  of  the  action  ;  and  when  the 
complaint  is  viewed  in  that  light  it  is  evident  that  what  the 
plaintiff  really  wants  is  to  have  the  trust  fund  accounted  for 
and  properly  invested  under  the  direction  of  the  court.  The 
present  custody  of  the  fund  is  not  sought  to  be  disturbed, 
and  no  direction  is  prayed  for  concerning  its  ultimate  dis- 
position. In  short,  the  complaint  fairly  construed  seeks 
nothing  more  than  an  intermediate  or  interlocutory  account- 
ing respecting  a  fund  in  which  the  plaintiff  has  now  a  con- 
tingent interest  and  in  which  the  "  other  devisees  "  mentioned 
can  have  no  interest,  unless  the  interest  of  the  plaintiff  is 
annihilated  by  the  death  of  the  judgment- debtor  and  his 
descendants  pending  the  continuance  of  the  trust  estate.  A 
decree  directing  the  trustee  to  disclose  his  proceedings  and 
restricting  his  investments  to  legitimate  channels,  cannot 
detrimentally  affect  the  interests  of  these  "other  devisees," 
and  it  is,  therefore,  not  apparent  that  they  are  necessary  par- 
ties to  this  action.  They  may  be  proper  parties,  and,  if  so, 
the  Supreme  Court  may,  in  its  discretion,  direct  them  to  be 
brought  in.  But  that  result  is  not  to  be  accomplished  by 
demurrer.     "  Necessary  parties,  when  the  term  is  accurately 
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used,  are  those  without  whom  no  decree  at  all  can  be  effec- 
tively made  determining  the  principal  issues  in  the  cause. 
Proper  parties  are  those  without  whom  a  substantial  decree 
may  be  made,  but  not  a  decree  which  shall  completely  settle 
all  the  questions  which  may  be  involved  in  the  controversy, 
and  conclude  all  the  persons  who  have  any  interest  in  the 
subject-matter  of  the  litigation."  (Pomeroy's  Remedies  and 
Remedial  Rights,  §  329.)  "  If  the  person  is  a  necessary  defend- 
ant, a  demurrer  for  defect  of  parties  on  account  of  his  non- 
joinder will  be  sustained ;  and  conversely,  if  the  demurrer 
will  be  sustained,  the  person  is  a  necessary  party.  If  the  per- 
son is  merely  a  proper  party,  such  a  demurrer  will  not  be 
sustained  on  account  of  his  non-joinder,  although  the  court 
may  undoubtedly,  in  the  exercise  of  its  discretion,  order  him 
to  be  brought  in."  (Id.  §  330.)  In  determining  who  are 
necessary  parties  and  who  are  merely  proper  parties  to  an 
action  for  an  accounting,  it  should  be  borne  in  mind  that 
there  is  a  well-recognized  distinction  between  the  rendering 
of  an  account  and  its  final  settlement.  (Woerner's  Am.  Law 
of  Administration  [2d  ed.],  vol.  2,  §§  501,  502 ;  Remington 
v.  Walker,  21  Hun,  322 ;  Westervelt  v.  Gregg,  1  Barb.  Ch.  469.) 
This  distinction  was  applied  in  Wood  v.  Brown  (34  N.  Y.  337) 
where  it  was  held  that  creditors,  legatees  and  next  of  kin  are 
not  necessary  parties  except  in  cases  of  final  accounting.  This 
court  there  said  :  "  The  case  was  a  proper  one  to  call  on  the 
defendant  to  render  an  account  of  his  proceedings.  If  afinxxl 
settlement  was  not  contemplated  it  teas  not  necessary  to  make 
the  other  legatees  parties.  The  decree  does  not  affect  them.  If 
further  proceedings  are  taken  n  pon  the  basis  of  the  decree,  they 
may  be  brought  in  if  necessary."  And  in  Matter  of  Robinson 
(37  N.  Y.  261),  where  the  question  was  whether  the  cestuis  que 
trustent  were  necessary  parties  upon  an  application  for  the 
appointment  of  a  trustee,  it  was  held  that  the  disposition  of  such 
applications  rests  largely  upon  considerations  of  convenience 
as  to  which  the  court  will  exercise  its  sound  discretion.  In 
the  course  of  the  discussion  in  that  case  the  court  quoted  cer- 
tain passages  from  Judge  Story  that  are  quite  applicable  in 
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the  case  at  bar.  The  rule  relating  to  parties  in  equitable 
actions  and  proceedings,  6ays  Judge  Story,  "  does  not  seem  to 
be  founded  upon  any  positive  or  uniform  principle ;  and, 
therefore,  it  does  not  admit  of  being  expounded  by  the  appli- 
cation of  any  universal  theorem  as  a  test.  It  is  a  rule  founded 
partly  in  artificial  reasoning,  partly  in  considerations  of  con- 
venience, partly  in  the  solicitude  of  courts  of  equity  to  sup- 
press multifarious  litigation,  and  partly  in  the  dictates  of  natu- 
ral justice,  that  the  rights  of  persons  ought  not  to  be  affected 
in  any  suit  without  giving  them  an  opportunity  to  defend 
them."  This  doctrine  was  approved  in  Harvey  v.  Harvey 
(4  Beav.  215) ;  Birdsong  v.  Birdsong  (2  Head's  Tenn.  Rep. 
289),  and  Wiser  v.  Blackly  (1  Johns.  Ch.  438),  and  from  it 
there  would  seem  to  flow  the  logical  conclusion  that  the  per- 
sons who  may  be  entitled  to  the  fund  here  in  question,  in  the 
event  of  the  death  of  the  judgment  debtor  and  all  of  his 
descendants  during  the  life  of  the  cestui  que  vie^  are  not  neces- 
sary parties  to  this  action,  for  nothing  is  really  asked  in  the 
complaint,  and  nothing  can  properly  be  done  by  the  court 
that  will  affect  their  interests. 

The  cases  of  Biggs  v.  Cragg  (89  N.  Y.  479)  and  Matter 
of  Gall  (182  N.  Y.  270)  are  not  in  conflict  with  these  views. 
Neither  of  those  cases  came  up  on  demurrer,  and  in  each  of 
them  there  wa9  an  effort  to  compel  distribution  of  a  portion 
of  the  estate. 

The  substance  of  the  second  ground  of  demurrer  is  that  the 
defendant  Pierce  is  named  only  in  his  individual  capacity, 
while  the  only  cause  of  action  alleged  is  against  him  as  trustee. 
It  is  true  that  in  the  title  he  is  named  without  any  officio 
designata,  and  that  the  complaint  does  not  allege  any  cause  of 
action  against  him  as  an  individual ;  but  it  is  equally  true  that 
it  contains  an  undoubted  cause  of  action  against  him  as  trus- 
tee, and  no  other.  We  think  that  the  case  falls  within  the 
rule  laid  down  in  St il well  v.  Carpenter  (62  N".  Y.  639)  ;  Beers 
v.  Sha?mo?i  (73  N.  Y.  292) ;  Litchfield  v.  Flint  (104  N.  Y. 
543),  and  Knox  v.  Met.  El.  B.  B.  Co.  (58  Hun,  517 ;  affd., 
128  N.  Y.  625),  to  the  effect  that  the  title  of  the  action  must 
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be  read  in  connection  with  the  allegations  of  the  complaint  in 
order  to  determine  the  capacity  in  which  a  party -fines  or  is 
sued.  Thus,  if  the  pleading  clearly  shows  that  the  cause  of 
action  is  for  or  against  a  party  in  his  representative  capacity, 
the  mere  failure  to  add  the  official  designation  to  the  name  in 
the  title  may  be  disregarded  by  the  court  or  corrected  by 
amendment  (Code  Civ.  Pro.,  Sec.  723),  and,  conversely,  if  a 
party  is  designated  as  a  representative  when  the  cause  of 
action  is  for  or  against  him  as  an  individual  the  affix  to  his 
name  may  be  treated  as  surplusage.  This  is  thoroughly  con- 
sonant with  the  liberal  rules  of  pleading  and  practice  enjoined 
by  the  Code  of  Civil  Procedure  and  supported  by  numerous 
decisions  in  the  Supreme  Court.  It  is  undoubtedly  the  better 
practice  to  designate  in  tho  title  of  the  action  the  capacity  in 
which  a  party  sues  or  is  sued,  but  we  do  not  think  a  failure  to 
do  so  renders  a  pleading  bad  on  demurrer  if  its  context  clearly 
and  definitely  fixes  the  legal  character  of  the  party  suing  or 
sued.  There  are  many  instances,  of  course,  in  which  the 
neglect  to  properly  denominate  a  party  may  prove  fatal.  That 
is  the  usual  result  when  the  pleading  does  not  supply  the 
defect  in  the  title.  The  case  of  First  Nat  Bank  v*  ShuUr 
(153  N.  Y.  163)  is  an  illustration  in  point.  That  was  a  judg- 
ment creditor's  action  to  set  aside  a  general  assignment  as  well 
as  certain  specific  transfers  alleged  to  have  been  fraudulent. 
The  debtor  died  pending  the  action.  His  widow  was  appointed 
his  executrix.  She  had  originally  been  made  an  individual 
party  defendant  in  the  creditor's  action.  After  her  husband's 
death  the  plaintiff  obtained  leave  to  6erve  an  amended  com- 
plaint setting  forth  the  fact  of  the  debtor's  death  and  his 
widow's  appointment  as  his  executrix,  but  no  attempt  was 
made  to  bring  in  the  executrix  as  a  defendant  in  her  official 
capacity.  The  case  proceeded  to  judgment  in  favor  of  the 
creditor,  but  was  reversed  in  this  court  on  the  ground  that  the 
executrix  had  not  been  made  a  party  in  her  representative 
capacity,  and,  therefore,  was  not  bound  by  the  judgment. 
The  reason  for  the  decision  is  readily  discernible  in  the  follow- 
ing brief  extract  from  the  opinion  of  Chief  Judge  Andrews, 
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He  said :  "  The  fact  that  the  defendant  Elizabeth  N.  Shuler 
was  a  party  defendant  in  her  individual  character  does  not 
obviate  the  objection.  She  had  a  separate  individual  interest 
in  the  litigation,  which  was  instituted  in  part  to  avoid  trans- 
fers made  to  her  by  the  debtor,  and  it  was  during  his  lifetime 
that  she  was  joined  as  defendant  in  the  action  and  answered 
the  complaint.  By  his  death  and  her  appointment  as  execu- 
trix she  was  invested  with  a  new  character  as  the  representa- 
tive of  her  husband  and  his  creditors  and  of  his  estate."  In 
another  part  of  his  opinion  the  learned  chief  judge  made  it 
clear  that  the  pleadings  did  not  show  that  the  executrix  had 
been  made  a  party  in  that  capacity  or  that  her  interest  as  such 
had  been  considered  or  determined.  The  case  at  bar  is  the 
complete  antithesis  of  that  case.  Here  the  defendant  Pierce 
is  simply  named  in  the  title  as  a  party  defendant,  while  every 
line  of  the  complaint  discloses  that  he  is  sued  as  trustee  and 
in  no  other  capacity. 

It  is  suggested,  however,  that  if  the  practice  pursued  by 
plaintiff  herein  is  sustained,  a  judgment  by  default  may  be 
entered  against  a  defendant  in  one  capacity  while  he  may 
regard  himself  as  having  been  sued  in  another.  That  is  one 
of  the  possibilities  of  such  a  situation.  But  similar  dangers 
are  incurred  by  every  defendant  who  fails  to  appear  when  he 
is  sued.  In  every  such  case  a  plaintiff  may  obtain  greater  or 
different  relief  than  he  may  be  entitled  to,  but  that  does  not 
make  the  complaint  demurrable.  If  it  should  be  held,  for 
instance,  that  this  complaint  does  not  state  a  cause  of  action 
against  the  defendant  Pierce  as  an  individual,  and  the  title  of 
the  action  should  then  be  amended  so  as  to  conform  to  the 
allegations  of  the  complaint,  a  personal  judgment  might  still 
be  rendered  against  him  if  he  failed  to  appear.  Of  course, 
the  plaintiff  would  have  no  legal  right  to  such  a  judgment, 
but  the  mere  fact  that  it  was  physically  possible  for  him  to 
obtain  it  would  not  render  the  complaint  demurrable.  We 
think  the  complaint  clearly  and  unmistakably  shows,  that  the 
defendant  Pierce  is  sued  in  his  capacity  of  trustee  and  no 
other.     Therefore,  the   mere  omission  to  designate  him   aa 
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trustee  in  the  title  to  the  action  is  not  such  a  defect  of  pleading 
as  to  render  the  complaint  bad  on  demurrer. 

We  shall  not  discuss  at  length  the  respondent's  contention 
that  the  appeal  should  be  dismissed  in  accordance  with  the 
practice  indorsed  by  a  majority  of  this  court  in  Abbey  v. 
Wheeler  (170  N.  Y.  122).  It  is  enough  to  say  that  since  it 
does  not  affirmatively  appear  that  the  final  judgment  herein 
was  not  entered  in  the  Appellate  Division,  we  shall  assume 
that  it  was  60  entered,  and  hence  there  was  no  occasion 
for  a  second  appeal  to  that  tribunal  before  coming  to  this 
court. 

For  these  reasons  I  dissent  from  the  judgment  about  to  be 
rendered  and  advise  that  the  judgment  of  the  Appellate 
Division  should  be  reversed  and  that  of  the  Special  Term 
affirmed,  with  costs  to  the  appellant  in  all  the  courts. 

Cullen,  Ch.  J.,  Gray  and  Vann,  JJ.,  concur  with  Haight, 
J.;  Bartlett,  J.,  concurs  with  Werner,  J.;  O'Brien,  J., 
not  voting. 

Judgment  affirmed. 


In  the  Matter  of  the  Objections  to  the  Original  Certificates 
of  Nomination  by  the  Social  Democratic  Party,  Respond- 
ent, of  Candidates  to  Be  Voted  for  at  the  Election  of 
November  8,  1904. 

John  S.  McEwan,  Appellant. 

1.  Elections — Meaning  op  Words  "Any  Citizen'*  in  Section  56 
of  Election  Law.  In  construing  the  provision  of  section  56  of  the 
Election  Law  (L.  1896,  ch.  909,  as  amd.  by  L.  1898,  ch.  385,  and  L.  1901, 
ch.  654),  that  where  a  dispute  as  to  the  political  party  or  other  name 
designated  in  a  certificate  of  nomination,  filed  pursuant  to  that  section, 
or  section  57  of  the  Election  Law,  has  been  determined  by  the  officer 
with  whom  the  certificate  is  filed,  the  Supreme  Court,  or  any  justice 
thereof  within  the  judicial  district,  or  any  county  judge  within  his 
county,  shall  have  summary  jurisdiction  upon  the  complaint  of  "any 
citizen"  to  review  the  determination  aud  acts  of  such  officer,  and  to 
make  such  order  in  the  premises  as  justice  may  require,  the  term  "any 
citizen "  must  be  understood  as  referring  to  any  citizen  who  has  insti- 
tuted the  proceeding  by  filing  objections  to  the  certificate. 
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2.  Proceeding  to  Review  Determination  of  Secretary  of  State 
ab  to  Use  of  Party  Name  Not  Atailabe  to  Citizen  Who  Fails  to 
Object.  Where  objections  have  been  made  to  a  party  name  used  in  a 
certificate  of  nomination  filed  with  the  secretary  of  state,  the  objections 
overruled,  and  an  order  obtained  from  a  justice  of  the  Supreme  Court, 
by  the  person  who  made  the  objections,  requiring  the  secretary  of 
state  to  show  cause  before  him  at  a  time  therein  named,  why  his 
determination  should  not  be  reviewed  and  a  new  determination  be  made, 
another  justice  of  the  Supreme  Court  has  no  jurisdiction  to  grant, 
upon  the  application  of  a  person  who  has  made  no  objections  to  the 
certificate,  another  order  requiring  the  secretary  of  state  to  show  cause 
before  him,  upon  a  date  earlier  than  that  fixed  in  the  first  order,  why  his 
determination  should  not  be  reviewed,  and  a  final  order  made  by  the 
latter  judge,  upon  the  return  of  his  order,  sustaining  the  decision  of 
the  secretary  of  state  and  overruling  the  objections  made  to  the  certificate 
of  nomination,  is  irregular  and  void. 

8.  The  Name  "Social  Democratic  Party"  Is  Substantially  the 
Same  as  *'  Democratic  Party,"  and  the  Use  Thereof  Is  Prohibited 
by  Section  56  of  the  Election  Law.  Under  section  56  of  the  Election 
Law  any  political  party  is  prohibited  from  selecting  "the  same  or  sub- 
stantially the  same  name "  that  has  been  previously  adopted  by  another 
party,  and  where  the  local  or  state  branch  of  4<  The  Socialist  Party,"  refus- 
ing to  adopt  that  name,  by  which  it  is  known  throughout  the  United 
States,  and  which  had  been  adopted  by  its  national  convention  in  1900, 
made  nominations  for  the  general  election  of  1904  under  the  name  of 
"The  Social  Democratic  Party,"  and  filed  a  certificate  thereof  with  the 
secretary  of  state,  it  thereby  adopted  a  name  substantially  the  same  as 
that  of  the  Democratic  party,  adding  thereto  the  word  "Social"  only; 
therefore,  in  view  of  the  purpose  and  intent  of  the  statute,  and  in  the 
absence  of  a  national  party  maintaining  that  name,  the  name  'The  Social 
Democratic  Party  "  is  unauthorized,  and  should  be  amended  by  conform- 
ing it  to  that  of  the  national  party,  of  which  the  local  party  is  a  branch. 

Matter  of  Social  Democratic  Party,  105  App.  Div.  243,  reversed. 

(Argued  June  1,  1905;  decided  October  8,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
May  16,  1905,  which  affirmed  an  order  of  Special  Term 
denying  an  application  of  the  appellant  herein  for  a  review 
of  the  determination  of  the  secretary  of  state  overruling 
objections  to  the  original  certificate  of  nomination  by  the 
Social  Democratic  party  of  candidates  to  be  voted  for  at  the 
election  of  November  8,  1904. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 


444  Matter  of  Social  Democratic  Party.  [Oct., 


Points  of  counsel.  [Vol.  182. 


David  B.  Hill  and  Neile  F  Towner  for  appellant.  The 
order  of  Mr.  Justice  Howard  was  made  without  jurisdiction. 
(L.  1896,  ch.  909,  §  56  ;  Matter  of  Mitchell,  81  Hun,  401 ; 
Matter  of  Emmet,  150  N.  Y.  538;  Freethy  v.Freethy,±2 
Barb.  641 ;  Schultz  v.  Schultz,  89  N.  Y.  644;  Abbe  v.  Abbe, 
22  App.  Div.  483 ;  People  v.  Butler,  3  Cow.  347 ;  Moore  v. 
Settle,  56  Am.  Eep.  889 ;  Dixon  v.  W.  U.  Tel.  Co.,  68  Fed. 
Eep.  634;  Tea  v.  U.  S,  22  Fed.  Cas.  253;  Tlie  City  of 
Salem,  10  Fed.  Eep.  843 ;  U.  S.  v.  Palmer,  3  Wheat.  610.) 
The  McEwan  appeal  was  duly  and  regularly  taken  in  accord- 
ance with  the  statute  and  was  entitled  to  be  decided  by  Mr. 
Justice  Betts  on  its  merits  and  should  not  have  been  denied 
simply  because  the  O'Neil  appeal  had  betm  entertained  by  Mr. 
•Justice  Howard  and  the  objections  to  the  certificates  of  nomi- 
nation had  been  overruled  by  him.  (L.  1896,  ch.  909,  §  56.) 
The  use  of  the  word  "  Democratic  "  as  a  portion  of  the  party 
name  "Social  Democratic  Party,"  in  the  certificates  of 
nomination  in  question,  was  illegal  and  against  the  spirit  and 
intent  of  the  Election  Law.  {Matter  of  Carr,  94  App.  Div. 
493 ;  Matter  of  Smith,  41  Mi»c.  Eep.  501 ;  Crawford  v. 
Laus,  29  Misc.  Eep.  248  ;  Gaines  dk  Co.  v.  Leslie,  25  Misc. 
Eep.  20 ;  McLaughlin  v.  Siriger,  33  App.  Div.  185 ;  T.  H. 
P.  Co.  v.  Tuerk,  92  Hun,  65  ;  De  Youngs  v.  Jung,  7 
Misc.  Eep.  56 ;  Vulcan  v.  Myers,  139  N*.  Y.  364 ;  Schen- 
del  v.  Silver,  63  Hun,  330 ;  Lockwood  v.  Bostwick,  2  Daly, 
521.) 

Morris  Hillquit  for  respondent.  The  Social  Democratic 
party  in  1904  was  an  organized  political  party  of  the  state  of 
New  York,  and  its  rights  in  the  elections  of  1904  were  to  be 
measured  by  the  provisions  of  section  56  of  the  Election  Law 
and  not  by  those  of  section  57.  (L.  1896,  ch.  909,  §  56.)  The 
name  "  Social  Democratic  Party  "  is  not  the  same  nor  sub- 
stantially the  same  name  as  "  Democratic  Party,"  nor  is  the 
use  of  the  said  name  by  the  Social  Democratic  party  calcu- 
lated to  mislead  Democratic  or  independent  voters.  (Matter 
of  Greene7  9  App.  Div,  223 ;  150  N.  Y.  566.)    The  proceed- 
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ing  which  resulted  in  the  order  of  Mr.  Justice  Howard  herein 
was  regular.    (L.  1896,  ch.  909,  §  56.) 

Haight,  J.     On  the  5th  day  of  October,  1904,  there  was 
filed  in  the  office  of  the  secretary  of  state  a  certificate  of 
nomination  by  the  Social  Democratic  party,  so  called,  of  can- 
didates for  presidential  electors,  for  governor  and  for  other 
state  officers,  to  be  voted  for  at  the  general  election  to  be  held 
November  8th,  1904:.     On  the  same  day  John  S.  McEwan,  a 
citizen  of  the  United  States  and  of  the  state  of  New  York, 
residing  in  the  city  of  Albany  and  a  duly  qualified  elector, 
filed  objections  to  said  certificate  with  the  secretary  of  state, 
in  which  he  objected  to  the  use  of  the  word  "  Democratic  "  as 
part  of  the  party  name   in  snch  certificate.     Thereupon  a 
hearing  was  had  by  the  secretary  of -state  and  the  objection  of 
McEwan  was  overruled.     Immediately  thereafter  and  upon  the 
6ame  day  McEwan  applied  to  Mr.  Justice  Betts  for  an  order 
to  show  cause  why  the  proceedings  before  the  secretary  of 
state  should  not  be  reviewed,  and  thereupon  an  order  to  show 
cause  was  made  by  such  justice,  returnable  before  him  on  the 
22d  day  of  October,  1904.     Meanwhile  one  James  O'Neil, 
who  had  filed  no  objection  whatever  to  the  certificate  of 
nomination  before  the  secretary  of  state,  obtained  from  Jus- 
tice Cochrane  an  order  to  show  cause  why  the  proceedings 
before  the  secretary  of  state  should  not  be  reviewed,  return- 
able before  Justice  Howard  on  the  20th  day  of  October, 
1904.     Upon  the  return  of  such  order  to  show  cause  Justice 
Howard  made  an  order  sustaining  the  decision  of  the  secret 
tary  of  state  and  overruling  the  objections  of  McEwan,  bear- 
ing date  the  21st  day  of  October,  which  order  was  produced 
before  Justice  Betts  on  the  following  day  when  the  order  to 
show  cause  procured  by  McEwan  was  returnable  before  him, 
and  thereupon  he  denied  the  motion  to  review  thedetermina- 
tion  of  the  secretary  of  state  "  solely  on  the  ground  that  there 
has  been  a  decision  by  a  justice  of  this  court  on  said  determi- 
nation of  the  secretary  of  state  on  the  complaint  of  James 
O'Neil." 
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The  Democratic  party  has  been  known  and  recognized  as 
one  of  the  great  political  parties  of  the  country  for  upwards 
of  seventy-five  years,  and  during  that  time  it  has  annually 
made  nominations  for  such  offices  as  were  to  be  filled  by  the 
electors.  On  the  29th  day  of  September,  1904,  it  had  caused 
a  certificate  of  nomination  for  presidential  electors,  governor 
and  other  state  officers  to  be  filed  in  the  office  of  the  secretary 
of  state,  to  be  voted  for  at  the  next  November  election,  and 
the  objector  to  the  certificate  filed  by  the  Social  Democratic 
party,  so  called,  alleges  that  such  name  will  deceive  Demo- 
cratic and  independent  voters,  and  cause  many  of  them  to 
believe  that  in  voting  for  the  candidates  of  the  Social  Demo- 
cratic party,  so  called,  they  will  be  voting  for  the  regular 
candidates  of  the  Democratic  party.  In  the  month  of  June, 
1897,  a  national  party  of  Socialists  was  organized  at  a  con- 
vention held  in  the  city  of  Chicago,  which  assumed  the  name 
of  "  Social  Democracy  of  America."  At  another  convention 
held  in  June,  1898,  in  Chicago,  the  name  was  changed  to 
*'  Social  Democratic  Party  of  America."  In  the  summer  of 
1900  the  Social  Democratic  party  of  America  and  several 
other  socialistic  organizations  of  the  United  States,  among 
them  a  large  faction  of  the  then  existing  Socialist  Labor  party, 
united  into  one  party  under  the  name  "  Social  Democratic 
Party,"  and  as  such  made  nominations  in  the  state  of  New- 
York  for  presidential  electors,  governor  and  other  state  offi- 
cers to  be  voted  for  at  the  following  November  election. 
Such  nominations  were  made  pursuant  to  the  provisions  of 
section  57  of  the  Election  Law,  by  procuring  a  requisite  num- 
ber of  signers  to  the  certificate  of  nomination,  which  was  filed 
in  the  office  of  the  secretary  of  state  on  the  29th  day  of  Sep- 
tember, 1900.  This  latter  name  appears  to  have  been  retained 
by  the  party  in  the  £tate  of  New  York  until  May,  1904,  at 
which  time  the  "  Socialist  Party  of  the  United  States,"  of 
which  the  ftew  York  organization  was  an  integral  part,  met 
in  convention  in  the  city  of  Chicago  and  made  nominations 
for  president  and  vice-president,  to  be  supported  at  the  ensu- 
ing election  of  that  year.     At  that  convention  the  name  of 
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"  The  Socialist  Party  "  was  adopted,  as  appears  from  the  plat- 
form, or  resolutions,  adopted  by  it.  We  thus  have  the  organi- 
zation in  this  state  incorporating  in  its  name  the  word  "  Demo- 
cratic," while  the  organization  as  it  exists  in  the  United  States, 
as  represented  by  its  national  convention,  is  known  simply  as 
"  The  Socialist  Party." 

Inasmuch  as  the  election  of  1904  has  passed,  the  questions 
involved  in  these  proceedings  have  become  academic.  But 
in  view  of  their  public  importance  and  their  liability  to  arise 
again  upon  the  filing  of  certificates  of  nominations  for  other 
elections,  we  have  thought  best  to  entertain  the  appeal  and  to 
consider  the  questions.  The  first  question  pertains  to  the 
practice  adopted  by  the  justice  before  whom  the  proceedings 
were  reviewed.  Upon  this  subject  the  statute  is  exceedingly 
meager.  "While  the  draftsman  thereof  may  be  an  expert 
practitioner,  we  are  unable  to  escape  the  conviction  that  the 
simple  remedy  of  review  by  certiorari  would  have  been  more 
easily  understood  by  the  bench  and  bar.  It  provides  that, 
"If  there  be  a  division  within  a  party,  and  two  or  more  fac- 
tions claim  the  same,  or  substantially  the  same  device  or  name, 
the  officer  aforesaid  shall  decide  between  such  conflicting 
claims,  giving  preference  of  device  and  name  to  the  conven- 
tion or  primary,  or  committee  thereof ,  recognized  by  the  regu- 
larly constituted  party  authorities.  Any  question  arising  with 
reference  to  any  device,  or  to  the  political  party  or  other  name 
designated  in  any  certificate  of  nomination  filed  pursuant  to 
the  provisions  of  this  section,  or  of  section  57  of  this  article, 
or  with  reference  to  the  construction,  validity  or  legality  of 
any  such  certificate,  shall  be  determined  in  the  first  instance 
by  the  officer  with  whom  such  certificate '  of  nomination  is 
filed.  Such  decision  shall  be  in  writing,  and  a  copy  thereof 
shall  be  sent  forthwith  by  mail  by  such  officer  to  the  com- 
mittee, if  any,  named  upon  the  face  of  such  certificate  and 
also  to  each  candidate  nominated  by  any  certificate,  and  also 
to  each  candidate  nominated  by  any  certificate  of  nomi- 
nation affected  by  such  decision.  The  supreme  court,  or  any 
justice  thereof,  within  the  judicial  district,  or  any  county 
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judge  within  his  county,  shall  have  summary  jurisdiction  upon 
complaint  of  any  citizen,  to  review  the  determination  and  acts 
of  such  officer,  and  to  make  such  order  in  the  premises  as  jus- 
tice may  require,  but  the  final  order  must  be  made  on  or 
before  the  last  day  fixed  for  filing  certificates  of  nomination 
to  fill  vacancies  with  such  officer  as  provided  in  subdivision 
one  of  section  sixty-six  of  this  article.  Such  a  complaint  shall 
be  heard  upon  such  notice  to  such  officer  as  the  said  court  or 
justice  or  judge  thereof  shall  direct."  (Laws  of  1896,  chap- 
ter 909,  section  56,  as  amended  by  Laws  of  1898,  chapter  335, 
and  Laws  of  1901,  chapter  654,  known  as  the  Election 
Taw.) 

By  other  provisions  of  the  statute  the  certificate  of  nomina- 
tions, for  presidential  electors,  governor  and  other  state  offi- 
cers, is  required  to  be  filed  with  the  secretary  of  state.  That 
officer  was,  therefore,  required  to  determine  in  the  first 
instance  any  question  arising  with  reference  to  any  party 
nftrne  designated  in  any  certificate  of  nomination.  The  pro- 
ceeding authorized  by  the  statute  is,  under  the  provisions  of 
the  Code  of  Civil  Procedure,  a  special  proceeding.  In  order 
to  institute  such  proceeding  before  the  secretary  of  state  a 
question  must  arise  calling  for  his  determination,  and  such 
question  arises  only  by  some  objection  filed  with  hiin  raising 
a  question  with  reference  to  the  validity  of  the  certificate. 
In  the  case  under  consideration  the  objection  was  filed  by 
McEwan,  and  that  act  we  must  regard  as  a  commencement 
of  the  special  proceeding.  Upon  the  hearing  that  followed, 
the  secretary  of  state,  as  we  have  seen,  overruled  the  objec- 
tion and  held  the  certificate  valid.  Then  under  the  provisions 
of  the  statute  a  right  of  review  was  given  by  the  Supreme 
Court  or  any  justice  thereof  within  the  judicial  district  or  by 
any  county  judge  upon  the  complaint  of  any  citizen.  It  is 
quite  possible  that  the  word  "  citizen "  should  be  limited  to 
that  of  a  qualified  elector  residing  within  the  state  or  county 
or  district  for  which  the  officer  was  to  be  chosen,  and  that  the 
same  qualifications  were  intended  to  relate  also  to  the  person 
filing  the  objection.    But  McEwan,  as  we  have  seen,  was  both 
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a  citizen  and  an  elector.  He  was  the  person  who  instituted 
the  proceeding,  and  also  the  person  who  had  the  right  to 
review  an  adverse  determination  of  the  question  by  the 
secretary  of  state.  Under  the  provision  of  the  statute  it  is 
claimed  a  review  may  be  had  upon  the  complaint  of  any 
citizen,  but  thi6  must  be  understood  as  referring  to  any 
citizen  who  had  instituted  the  proceeding  by  filing  objections 
with  the  secretary  of  state.  To  hold  otherwise  would  prac- 
tically nullify  the  statute.  For  if  a  person  instituting  the 
proceedings  can  be  shut  out  of  the  right  to  review  an  adverse 
decision  by  a  stranger  who  had  not  filed  any  objection  to  the 
certificate,  and  who  interposed  by  motion  before  another 
court  or  judge  at  an  earlier  date  without  notice  to  the  person 
instituting  the  proceedings,  then  the  decision  of  an  officer  with 
whom  the  certificate  of  nomination  was  required  to  be  filed, 
may,  by  the  consent  of  the  moving  party,  be  sustained,  and 
the  beneficial  purposes  of  the  statute  evaded  and  annulled.  It 
is  said  that  the  provisions  of  the  statute  may  be  evaded  by  a 
person  who  is  friendly  to  the  party  filing  the  certificate  by  his 
making  objections  thereto,  and  then  by  failure  to  present  valid 
reasons  to  the  officer  procure  a  decision  overruling  his  objec- 
tion and  thus  deprive  the  representatives  of  other  parties  who 
may  wish  to  file  objections  and  review  the  proceedings  of 
their  right  to  do  so.  But  no  such  attempt  to  evade  the  statute 
has  thus  far  been  brought  to  our  attention.  Any  citizen  and 
elector  may  doubtless  file  objections  before  the  officer  with 
whom  the  certificate  is  filed,  who  may  doubtless  consolidate 
them  and  hear  all  of  the  objections  together  and  make  his 
determination  thereon ;  and  if  any  question  arises  as  to  the 
collusion  of  any  persons  or  parties,  the  courts  will  doubtless 
find  a  way  to  dispose  of  their  proceedings  when  the  question 
arises.  It  is  sufficient  to  now  state  that  the  review  instituted 
by  O'Neil  before  Justice  Howard  was  without  authority,  and 
that  justice  acquired  no  jurisdiction  to  review  the  proceeding. 
The  proceeding,  as  we  have  seen,  was  then  pending  before 
Justice  Betts,  regularly  instituted  by  the  person  who  had 
interposed  the  objection  to  the  certificate.     Justice  Betts  had 
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thereby  acquired  jurisdiction,   and  it  became   his  duty  to 
determine  the  matter  upon  the  merits. 

Section  56  of  the  Election  Law,  to  which  we  have  already 
referred,  contains  provisions  for  party  nominations  of  candi- 
dates for  public  office,  to  be  made  by  a  convention  or  a  duly 
authorized  committee  of  such  convention  of  a  political  party 
which  at  the  last  preceding  general  election  at  which  a 
governor  was  elected  had  cast  ten  thousand  votes  or  upwards. 
It  contains  provisions  for  the  making  of  party  certificates  of 
nominations,  of  filing  the  same  with  the  secretary  of  state, 
and  provides  that  it  shall  also  designate,  in  not  more  than  five 
words,  the  name  of  the  political  party  which  the  convention 
or  committee  making  the  nomination  represents ;  and  they 
also  shall  select  some  simple  device  or  emblem  to  distinguish 
or  designate  the  candidates  of  the  party,  which  device 
shall  in  no  case  be  used  by  any  other  party  or  independent 
body.  If  the  certificate  of  nomination  of  two  or  more 
different  political  parties  or  independent  bodies  shall  desig- 
nate the  same,  or  substantially  the  same,  device  or  emblem 
or  party  name,  the  officer  with  whom  the  certificates  of 
nomination  are  filed  shall  decide  which  of  said  political  parties 
or  independent  bodies  is  entitled  to  the  use  of  such  device 
or  emblem  or  party  name,  being  governed  so  far  as  may 
be  in  his  decision  by  priority  of  designation  in  the  case  of 
the  device  or  emblem,  and  of  use  in  the  case  of  party 
name.  Then  follow  provisions  with  reference  to  the  review 
of  the  determination  of  the  secretary  of  state,  to  which  we 
have  already  alluded.  Section  57  of  the  law  contains  provi- 
sions for  the  making  of  independent  nominations  of  candidates 
for  public  office  for  the  state,  upon  the  .subscribing  of  the 
certificate  provided  for  by  six  thousand  or  more  voters,  which 
certificate  must  designate  in  not  more  than  five  words  the 
political  party  or  other  name  which  the  signers  shall  select, 
"  which  name  shall  not  include  the  name  of  any  organized 
political  party."  They  also  are  required  to  select  an  emblem. 
It  will  thus  be  observed  that  the  provisions  of  section  56 
pertain  to  nominations  by  the  conventions  of  existing  political 
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parties  or  by  committees  duly  chosen  by  such  conventions, 
and  that  the  provisions  of  section  57  pertain  to  the  mak- 
ing of  independent  nominations  based  upon  the  requisite  num- 
ber of  signatures  of  voters.  Under  the  former  section  the 
political  party  is  prohibited  from  selecting  "  the  same  or  sub- 
stantially the  same  name "  that  has  been  previously  adopted 
by  another  political  party,  while  under  the  provisions  of  the 
latter  section  in  making  an  independent  nomination,  the 
statute  absolutely  prohibits  the  selecting  of  a  name  which  will 
include  the  name  of  any  existing  organized  political  party. 
The  provisions  of  this  statute  we  had  under  consideration  in 
Matter  of  Greene  (150  N.  Y.  566).  In  that  case  the  question 
arose  over  a  certificate  of  nomination  filed  in  the  name  of  the 
"  National  Democratic  Party."  The  Appellate  Division  held 
that  the  name  chosen  was  not  substantially  the  same  as  that  of 
the  Democratic  party.  The  case  was  argued  before  us  and 
had  to  be  decided  the  next  day,  in  order  to  be  within  the  time 
required  by  the  statute.  We  affirmed  the  determination  of 
the  Appellate  Division,  but  without  opinion  and  without 
adopting  the  opinion  below.  In  that  case  the  name  had  been 
adopted  by  a  national  convention  which  had  named  candi- 
dates for  president  and  vice-president  of  the  United  States. 
In  this  state  presidential  electors  had  been  nominated  under 
the  same  name.  While  conceding  for  the  purpose  of  the  case 
that  the  legislature  had  the  power  to  compel  a  change  of  the 
name  of  a  political  organization  in  a  presidential  election,  we 
entertained  the  view  that  it  was  not  intended  so  to  do  in  such 
an  election,  that  the  common  speech  of  the  people,  the  speeches 
made  during  the  campaign,  the  discussions  in  the  newspapers, 
the  banners,  signs  and  transparencies  would  serve  to  so  com- 
pletely identify  the  party  name  with  the  persons  nominated 
for  president  and  vice-president  as  to  leave  little  chance  for 
deception.  The  party  in  this  state  but  adopted  the  name  by 
which  the  party  was  known  and  designated  throughout  the 
United  States,  and  the  nominations  for  local  candidates  would 
follow  those  named  for  presidential  electors  upon  the  official 
ballot  in  the  same  column.     In  that  case  we  were  not  pre- 
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pared  to  hold  that  the  name  was  invalid  which  was  recognized 
as  valid  in  every  other  state  in  the  Union.  Had  the  certificate 
of  nomination  been  confined  to  state  and  local  offices,  we 
might  have  found  that  the  name  was  so  nearly  the  same  as 
that  of  the  older  party  that  it  was  liable  to  deceive,  and  conse- 
quently might  have  reached  a  different  result. 

In  the  case  before  us,  as  we  have  seen,  the  name  "Social 
Democratic  Party  "  was  adopted  in  national  convention  in  the 
city  of  Chicago  in  1900,  at  which  the  nominations  for  president 
and  vice-president  were  made.  But  at  the  national  conven- 
tion of  the  same  party  in  1904*  the  word  "  Democratic  "  was 
eliminated  from  the  name  of  the  party  and  the  nomination 
was  made  under  the  name  "  The  Socialist  Party."  The  local 
branch  of  the  party  in  this  state,  however,  refused  to  adopt  the 
name  by  which  the  party  was  known  throughout  the  United 
States  and  which  had  been  adopted  by  its  national  convention 
and  insisted  on  making  its  nomination  under  the  name  "The 
Social  Democratic  Party."  The  political  speeches  and  dis- 
cussions in  the  press,  with  the  banners,  signs  and  transparen- 
cies which  might  be  made  and  displayed  throughout  the  cam- 
paign on  behalf  of  the  Socialist  party  would  not  serve  to  iden- 
tify the  Social  Democratic  party  with  the  candidates  for  presi- 
dent and  vice-president  among  the  illiterate  voters  with  the 
same  force  and  effect  as  if  the  national  party  and  the  local 
party  maintained  the  same  name.  The  reasons,  therefore,  for 
our  decision  of  the  case  in  Matter  of  Greene  (suj)ra)  do  not 
apply  to  this  case.  In  1900  the  Socialist  party  in  this  state 
made  its  nominations  pursuant  to  the  provisions  of  section  57 
of  the  Election  Law.  By  that  statute  it  was  prohibited  from 
including  in  its  name  the  name  of  the  Democratic  party.  Had 
it  made  its  nominations  in  1904  under  the  provisions  of  that 
section,  clearly  the  name  adopted  would  have  been  unauthor- 
ized. It,  however,  made  its  nominations  in  that  year  under 
section  56,  which  prohibited  it  from  adopting  a  name  sub- 
stantially the  same  as  that  of  the  Democratic  party.  It  added 
thereto  the  \vv>rd  "  Social "  only,  and  in  view  of  the  purpose 
and  intent  of  the  statute  and  in  the  absence  of  a  national 
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party  maintaining  that  name,  we  think  it  should  be  held  that 
the  name  used  was  unauthorized  and  that  it  should  be 
amended  by  conforming  it  to  that  of  the  national  party,  of 
which  the  local  party  is  a  branch. 

The  order  and  determination  should,  therefore,  be  reversed 
and  the  objection  interposed  by  the  appellant  should  be  sus- 
tained, with  costs  in  all  courts. 

Cullen,  Ch.  J.,  Gray,  O'Brien,  Bartlett  and  Werner, 
JJ.,  concur ;  Vann,  J.,  not  voting. 

Order  reversed,  etc. 


Martha  Evans,  as  Administratrix  of  the  Estate  of  Eliza  J. 
Evans,  Deceased,  Appellant  and  Respondent,  v.  Southern 
Tier  Masonic  Eelief  Association,  Respondent  and 
Appellant. 

1.  Mutual  Benefit  Association  —  When  Beneficiary  Named  in 
Certificate  Cannot  Be  Deprived  of  Benefits  by  Subsequent  Amend- 
ments to  By-laws.  The  beneficiary  named  in  a  certificate  issued  by  a 
fraternal  benefit,  or  life  insurance,  association  to  a  deceased  member  thereof, 
upon  which  all  dues  and  assessments,  required  by  the  by-laws  of  the 
association,  have  been  paid,  cannot  be  deprived  of  the  benefit  specified  in 
the  certificate  by  amendments  to  the  by-laws,  adopted  subsequent  to 
the  issuance  of  the  certificate,  notwithstanding  the  application  for  mem- 
bership, upon  which  the  certificate  was  issued,  contained  a  clause  by 
which  the  applicant  agreed  to  conform  in  all  respects  to  the  by-laws, 
rules  and  regulations  of  the  association  then  in  force  or  which  might 
thereafter  be  adopted  by  its  board  of  directors. 

2.  When  Provision  of  Certificate  of  Incorporation  Does  Not 
Affect  Contract.  The  fact  that  the  certificate  of  incorporation  of  the 
association  contains  a  clause  to  the  effect  that  the  payment  to  the  bene- 
ficiaries under  the  certificates  of  the  association  shall  be  "  of  such  sum 
as  the  by-laws  of  such  association  may  from  time  to  time  prescribe"  does 
not  distinguish  the  present  case  from  the  rule. 

Evans  v.  Southern  Tier  Masonic  Relief  Assn.,  94  App.  Div.  541,  reversed. 

(Argued  June  13,  1905;  decided  October  3,  1905.) 

Cross-appeals  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  third  judicial  department, 
entered  June  10, 1904,  affirming  a  judgment  in  favor  of  plain- 


454         Evans  v.  So.  Tieb  Masonic  Relief  Assn.       [Oct., 

Opinion  of  the  Court,  per  Haight,  J.  [Vol.  182. 

tiff  entered  upon  a  decision  of  the  court  at  a  Trial  Term 
without  a  jury. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

E.  J.  Baldwin  for  appellant.  The  contract  between  John 
J.  Evans  and  the  defendant  being  valid  when  entered  into 
and  Evans  having  fully  complied  with  all  the  terms  thereof, 
the  defendant  could  make  no  change  therein  without  the  con- 
sent of  Evans.  {Parish  v.  N.  Y.  P.  Exch.,  169  N.  Y.147; 
Langan  v.  Supreme  Council,  174  N.  Y.  269  ;  Kent  v.  Q.  M. 
Co.,  78  N.  Y.  82  ;  O'Brien  v.  H.  B.  Society,  103  N.  Y.  310.) 

Frederick  Collin  for  respondent.  The  beneficiary  of 
Evans  can  be  paid  or  recover  only  in  accordance  with  the 
contract  between  Evans  and  the  defendant  at  the  death  of 
Evans.  Her  claim  rests  solely  in  contract,  and  in  the  contract 
which  existed  at  Evans'  death.  {Sanger  v.  Rothschild,  123 
N.  Y.  577 ;  Hellenberg  v.  Dist.  No.  1,  94  N.  Y.  580 ;  Sabin 
v.  Phinney,  134  N.  Y.  423.)  The  provisions  of  the  by-laws 
as  amended  January  11,  1892,  and  carried  forward  in  the 
by-laws  of  November  29,  1892,  and  March  20,  1893,  relating 
to  monthly  assessments  and  payments  of  benefits  were  valid 
and  binding  as  to  Evans  and  his  beneficiary.  {Sabin  v.  Phin- 
ney, 134  N.  Y.  423 ;  People  v.  Grand  Lodge,  156  N.  Y.  533 ; 
Engelhardt  v.  Fifth  Ward  Loan  Assn.,  148  N.  Y.  281 ; 
Supreme  Lodge  v.  Knight,  117  Ind.  489 ;  Wilson  v.  U.  M. 
F  Ins.  Co.,  58  Atl.  Kep.  799 ;  1  Bacon  Ben.  Soc.  &  L.  Ins. 
Co.  [2d  ed.]  §§  81,  185,  188 ;  Berdman  v.  St.  Paul  Mut.  B. 
Assn.,  29  Minn.  275 ;  Diligent  Fire  Company  v.  Comm.,  75 
Penn.  St.  291 ;  Kent  v.  Mining  Co.,  78  K  Y.  159 ;  Stohr 
v.  M.  F.  Society,  82  Cal.  557;  6  Am.  &  Eng.  Ency.  of  Law 
[2ded.],  956;  Tisch  v.  P.  IL  Circle,  74  N.  E.  Rep.  188; 
Shipman  v.  P.  H.  Circle,  174  N.  Y.  398;  Gilmore  v. 
Knights  of  Columbus,  58  Atl.  Rep.  223.) 

Haight,  J.  This  action  was  brought  to  recover  the  6um 
of  $1,000,  which  it  is  alleged  became  due  and  owing  to  Eliza 
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J.  Evans  upon  the  death  of  her  husband,  John  J.  Evans,  under 
a  certificate  of  membership  issued  to  him  by  the  defendant. 
The  certificate  was  issued  under  date  of  July  13th,  1885,  in 
favor  of  Eliza  J.  Evans,  wife,  number  3,589,  amount  $1,000, 
and  certifies  that  "  John  J.  Evans  of  Bethel,  Conn.,  is  a  mem- 
ber of  the  Southern  Tier  Masonic  Relief  Association  of  the 
State  of  New  Fork,  and  is  entitled  to  all  its  rights,  privileges 
and  benefits,  and  subject  to  the  laws,  rules  and  regulations 
governing  said  association."  At  the  time  Evans  joined  the 
association  he  signed  an  application  for  membership,  in  which 
he  agreed  to  make  punctual  payment  of  all  the  dues  and 
assessments  for  which  he  may  becomo  liable,  and  to  conform 
in  all  respects  to  the  by-laws,  rules  and  regulations  of  the 
association  then  in  force  or  which  may  hereafter  he  adopted 
by  its  board  of  directors.  Under  the  by-laws  then  in  force 
there  were  threo  classes  of  membership,  and  upon  the  death 
of  a  member  of  the  class  which  Evans  joined  he  became 
liable  to  an  assessment  for  $1.00,  and  in  case  of  his  own  death 
his  widow  became  entitled  to  have  a  like  assessment  imposed 
upon  the  members  of  that  class  and  to  receive  the  same,  but 
not  to  exceed  the  amount  specified  in  the  certificate.  In 
January,  1886,  the  by-laws  were  amended  so  that  all  three 
classes  were  consolidated  into  one  class  and  the  assessment 
thereafter  to  be  paid  upon  the  death  of  a  member  was  graded 
according  to  the  age  of  the  member  paying  the  same,  and 
under  the  table  of  rates  then  adopted  Evans  was  still  required 
to  pay  $1.00  upon  the  decease  of  each  member  of  the  associa- 
tion. Other  amendments  were  adopted  in  January,  1892, 
November,  1892,  and  March,  1893,  by  which  members  of 
Evans'  age  were  finally  required  to  pay  $2.40  per  month,  but 
distribution  should  be  made  only  every  other  month  of  the 
dues  received,  and  that  out  of  such  assessment  there  should 
first  be  paid,  in  full,  the  death  claims  of  new  members  who- 
had  joined  after  the  amendment  of  1892,  and  the  balance 
distributed  pro  rata  among  the  representatives  of  deceased 
members,  but  not  to  exceed  the  amount  designated  in  their 
certificate  of  membership.     Evans  fully  performed  all  of  the 
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obligations  imposed  upon  him  and  paid  all  his  assessments 
that  had  matured  and  become  due  and  payable  down  to  the 
date  of  his  death,  which  occurred  on  the  16th  day  of  Novem- 
ber, 1895.  On  the  10th  day  of  December  thereafter  a  notice 
of  assessment  was  served  upon  the  members  of  the  association 
liable  to  contribute  to  the  death  fund,  of  which  Evans  was 
the  only  person  named  whose  death  had  been  reported.  On 
the  10th  day  of  January  following,  another  notice  of  assess- 
ment was  ordered  in  which  the  names  of  eleven  members  are 
reported  to  have  died.  Upon  these  assessments  the  amount 
of  $21,500  was  due,  but  only  the  sum  of  $8,544.01  was 
received.  Out  of  this  was  deducted  the  sum  of  $1,212.78, 
expenses  of  the  association,  and  the 'sum  of  $500,  the  claim  of 
Emil  Krume,  who  became  a  member  on  the  11th  day  of 
November,  1895,  and  had  died  shortly  thereafter,  and  the 
balance  was  distributed  among  the  representatives  of  the 
remaining  deceased  members,  and  under  that  distribution  the 
plaintiff  became  entitled  to  the  sum  of  $340.98  only,  for  which 
sum  she  was  awarded  damages. 

It  is  now  contended  that  Mrs.  Evans,  as  the  widow  of  a 
deceased  member  and  the  person  for  whose  benefit  the  certifi- 
cate was  issued,  had  acquired  a  vested  right  of  which  she 
could  not  be  deprived  by  the  subsequent  amendments  of  the 
defendant's  by-laws  under  the  authority  of  Beach  v.  Supreme 
Tent  of  the  Knights  of  the  Maccabees  (177  N.  Y.  100).  The 
opinion  in  that  case  received  the  approval  of  all  of  the  mem- 
bers of  this  court  except  myself.  I  entertained  the  view  that 
under  the  contract  entered  into  in  that  case  the  right  to 
amend  the  by-laws  was  reserved,  and  the  certificate  holder,  or 
those  for  whose  benefit  he  procured  the  6ame,  did  not  acquire 
an  absolute  vested  right  under  existing  by-laws,  but  that  they 
were  subject  to  the  reasonable  amendments  that  should  there- 
after be  found  necessary  and  proper.  But  a  contrary  view 
was  adopted  by  my  associates,  and  it,  therefore,  becomes  my 
duty  to  submit  to  the  views  of  the  majority.  The  question 
now  raised  is  whether  this  case  can  or  ought  to  be  distinguished 
from  thatcase. 
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The  defendant  was  incorporated  on  the  9th  day  of  October, 
1869,  under  chapter  319  of  the  Laws  of  1848.  The  purpose 
of  the  incorporation,  as  stated  in  the  certificate  of  incorpora- 
tion, was  "  to  provide  for  the  payment  to  the  widow,  children 
or  mother  (or  to  such  person  or  persons  as  may  have  been 
designated  to  receive  the  same)  of  any  member  of  such 
association,  as  may  from  time  to  time  decease,  of  such  sum  as 
the  by-laws  of  such  association  may  from  time  to  time  pre- 
scribe, the  said  sum  to  be  raised  by  the  voluntary  contribution 
to  the  same  by  the  members  of  such  association  of  such  dues 
as  such  by-laws  from  time  to  time  prescribe."  Under  the 
by-la ws  persons  desiring  to  become  members  must  agree  to 
comply  in  all  respects  with  the  by-laws,  rules  and  regulations 
of  the  association  and  its  board  of  directors.  Upon  becoming 
a  member  a  certificate  is  issued  to  him,  in  form  the  same  as 
that  to  which  we  have  already  called  attention.  The  by-laws 
further  provide  that  they  may  be  amended  at  any  annual 
meeting  of  the  association,  or  at  any  special  meeting  thereof 
called  for  that  purpose,  a  printed  notice  of  such  proposed 
amendment  to  be  sent  to  each  member  of  the  association, 
together  with  the  notice  of  the  time  and  place  where  the 
meeting  will  be  held,  and  a  two-thirds  vote  of  the  members 
present  is  required  to  pass  the  amendment.  The  certificate  of 
incorporation,  while  specifying  the  purposes  for  which  the 
association  is  organized,  evidently  was  not  intended  to  form  a 
part  of  the  contract  between  the  association  and  its  members,  • 
but  the  application  of  Evans,  the  certificate  issued  to  him, 
and  the  by-laws  of  the  association  became  the  contract  between 
the  parties.  This  being  so,  the  question  arises  as  to  whether 
the  amendments  of  1892  and  1S93,  under  the  .right  reserved 
in  the  by-laws  to  amend  the  same  at  any  annual  or  special 
meeting  of  the  association,  operated  to  change  the  contract 
between  the  parties  so  as  to  conform  it  to  such  amendments. 
This  question  was  answered  in  the  negative  in  the  case  of  Beach 
v.  Supreme  Tent  of  the  Knights  of  the  Maccabees  (supi%a). 

The  Maccabees  was  incorporated   as  a  fraternal,  mutual 
benefit  association.     It  had  a  constitution  providing  for  the 
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establishment  of  a  benefit  fund  to  pay  the  widow,  children, 
dependent  mother,  father,  sister  or  brother  of  a  member  as 
he  shall  direct  in  case  of  death,  or  upon  the  total  disability  of 
a  member  in  good  standing,  such  sum  of  money  and  in  such 
manner  as  may  be  fixed  by  the  endowment  laws  of  the  asso- 
ciation.    It  also  provided  that  the  laws  governing  the  endow- 
ment fund  might  be  altered  or  amended  by  two-thirds  vote  of 
the  members  present  at  any  regular  meeting  of  the  supreme 
tent  or  at  a  special  meeting  called  for  that  purpose.     A  per- 
son desiring  to  become  a  member  was  required  to  sign  an 
application  in  which  he  agreed  that  the  statements  contained 
therein  and  the  constitution  of  the  supreme  tent  shall  form 
the  basis  of  the  contract  for  the  endowment.     The  certificate 
issued  to  Beech  provided  that :  "  This  certifies  that  Sir  Knight 
Benjamin  C.  Beech  is  a  member  of  the  Center  Tent,  No.  28, 
located  at  Yorkshire  Center,  and  that  he  is  a  beneficiary  in 
good  standing  and  in  accordance  with  and  under  the  pro- 
visions of  the  laws  governing  the  order  he  is  entitled  to 
receive  one  assessment  on  the  membership,  but  not  exceeding 
the  amount  of  $2,000,  as  a  benefit  to  Sarah  J.  Beech,  his 
wife,  upon  satisfactory  proof  of  his  death,     *     *     *     and  in 
case  of  permanent  or  total  disability  or  upon  attaining  the 
age  of  seventy  years  he  would  be  entitled  to  receive  one-half 
of  such  endowment  as  provided  in  the  laws  of  the  order. ,J 
Subsequently   to  his  becoming  a   member  the   laws  of  the 
•order  were  amended  so  as  to  provide  that  in  case  of  his  dis- 
ability he  should  receive  annually  one-tenth  of  the  endow- 
ment fund  provided  for  him  instead  of  one-half  in  gross  sum. 
In  that  case  it  was  held  that  he  had  a  vested  right  to  recover 
one-half  of  the  endowment  fund  upon  his  becoming  totally 
disabled,  and  that  the  power  reserved  in  the  constitution  of 
the  society  to  amend  its  laws  did  not  authorize  it  to  so  amend 
as  to  provide  for  the  payment  of  the  endowment  fund  in  ten 
equal  annual  installments. 

We  are  now  asked  to  distinguish  this  case  from  the  Macca- 
bees case,  and  our  attention  is  called  to  the  purpose  of  the 
incorporation  as  stated  in  its  certificate,  to  the  effect  that  the 
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payment  to  the  persons  designated  by  the  deceased  was  to  be 
"  of  such  sum  as  the  by-laws  of  such  association  may  from 
time  to  time  prescribe."  But,  as  we  have  seen,  the  certificate 
of  incorporation  forms  no  part  of  the  contract,  and  if  it  did 
this  clause  would  doubtless  have  to  be  construed  in  connection 
with  the  by-laws  upon  the  subject  in  force  at  the  time  the  cer- 
tificate was  issued.  That  this  clause  was  not  understood  as 
forming  a  part  of  the  contract,  is  apparent  from  the  action  of 
the  association  in  amending  the  by-laws  in  1893  so  as  to  pro- 
vide that  upon  the  death  of  a  member  the  sum  to  be  paid  to 
his  representatives  "  shall  be  the  maximum  amount  as  desig- 
nated in  his  certificate  of  membership,  provided,  however, 
that  no  rates,  terms  or  conditions  shall  be  changed  upon  the 
policies  as  in  force  on  the  30th  day  of  September,  1892,  but 
shall  remain  subject  to  the  following  by-laws  of  this  associa- 
tion as  existing  at  that  time,  and  shall  be  regarded  as  a  con- 
tract upon  sufficient  consideration  between  the  members  therein 
mentioned  and  the  association,"  thereby  expressly  doing  away 
with  the  right  to  change  the  rights  of  the  members  from  time 
to  time  by  its  by-laws  as  specified  in  the  article  of  incorpora- 
tion. The  object  and  purpose  of  this  amendment  was.  to  pay 
in  full  all  policies  or  certificates  issued  after  the  30th  day  of 
September,  1892,  leaving  the  old  members  to  be  satisfied  out 
of  that  which  may  remain  of  the  assessments  collected.  It  is 
true  that  there  is  a  variation  in  the  certificates.  In  the  Mac- 
cabees case  the  certificate  provided  for  payments  to  be  made 
in  case  of  total  disability.  In  this  case  the  certificate  contains 
no  provision  of  that  character,  but  I  am  unable  to  see  that 
this  distinguishes  the  two  cases  in  principle.  In  the  Maecar 
lees  case  the  beneficiary  would  ultimately  receive  the  full 
amount  of  his  certificate.  In  this  case  the  beneficiary  gets 
only  about  one-third  of  the  amount  of  the  certificate. 

We  think  that  the  former  case  is  controlling  upon  us  and 
that  the  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

Ccjllen,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Vann  and 
Werner,  JJ.,  concur. 

Judgment  reversed,  etc. 
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In  the  Matter  of  the  Application  of  The  First  National 
Bank  of  Ossining,  Appellant,  for  a  Writ  of  Certiorari 
against  The  Board  of  Assessors  of  the  Town  of  Ossining, 
Respondent. 

Tax  —  Banks  — Value  of  Real  Estate  Not  Deductible  from 
Total  Valuation.  Under  section  2  of  chapter  550,  Laws  of  1901, 
which  amended  section  24  of  the  Tax  Law  (L.  1896,  ch.  908)  and  devised 
a  new  plan  for  the  assessment  arid  taxation  of  shares  of  stocks  of  banks 
and  banking  associations,  assessors  are  required,  when  ascertaining  the 
value  of  the  shares  of  bank  stock  from  the  total  value  of  the  corporate 
properties,  to  include  the  value  of  the  real  estate,  and  have  no  authority 
to  deduct  it  from  the  total  valuation  in  making  the  assessment. 

Matter  of  First  National  Bank  v.  Bd.  of  Assessors,  107  App.  Div.  (J24, 
modified. 

(Argued  October  5,  1905;  decided  October  10,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
September  9,  1905,  which  affirmed  an  order  of  Special  Term 
quashing  a  writ  of  certiorari  to  review  the  proceedings  of 
the  respondent  herein- in  assessing  the  capital  stock  of  the 
petitioner  for  the  purpose  of  taxation. 

The  facts,  so  far  as  material,  are  6tated  in  the  opinion. 

Thomas  F.  Gilroy,  Jr.,  Smith  Lent  and  Samuel  Watson 
for  appellant.  The  legislative  intent  in  the  enactment  of 
chapter  550  of  the  Laws  of  1901  was  to  continue  as  thereto- 
fore the  assessment  of  real  estate  as  such  to  the  bank,  and  to 
continue  as  theretofore  to  eliminate  it  from  consideration  as 
part  of  the  capital  stock,  surplus  and  undivided  profits  of  the 
bank  in  ascertaining  their  amount  for  the  purpose  of  fixing 
the  taxable  value  of  the  shares.  {Tloey  v.  Gilroy,  129  N.  Y. 
132;  City  of  Poughkeepsie  v.  Quintard,  136  N.  Y.  275; 
Wormserv.  Brown,  149  N.  Y.  163;  White  v.  Wager,  32 
Barb.  250;  25  N.  Y.  328;  Berths  v.  Nunan,  92  N.  Y.  152; 
People  v.  Palmer,  109  N.  Y.  110;  Fitzgerald  v.  Quinn,  109 
N.  Y.  441 ;  Cooley  on  Taxation,  165  ;  Board  of  Rice  Co.  v. 
Citizens'  Bank,  23  Minn.  280;  People  ex  rel.  N.  Y.  Real 
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Estate  Assn.  v.  Barker,  29  App.  Div.  325 ;  L.  R.  Co.  v. 
Wright,  116  Fed.  Kep.  669;  Finn  v.  Whit  worth,  117  IT.  S. 
129;  New  Orleans  v.  Houston,  119  U.  S.  265.)  The  tax 
imposed  by  this  act  is  distinctly  a  personal  property  tax,  and 
is  imposed  directly  upon  the  shareholders ;  it  is  in  no  sense  a 
tax  upon  the  franchise  of  the  bank.  {People  ex  rel.  F.  G. 
Realty  Co.  v.  Miller,  179  N.  Y.  49;  People  ex  rel.  W.  S. 
Realty  Co.  v.  Miller,  181  N.  Y.  328;  People  ex  rel.  Singer 
Mfg.  Co.  v.  Wemple,  150  N.  Y.  46.)  The  bank  is  a  proper 
party  to  maintain  these  proceedings.  (People  ex  rel.  Forest 
Comm.  v.  Campbell,  152  N.  Y.  51 ;  Mercantile  Nat.  Bank 
v.  Mayor,  etc.,  172  N.  Y.  352.) 

Benjamin  Fagan  for  respondent.  The  writ  of  certiorari 
was  properly  quashed  upon  the  objection  taken  at  the  Special 
Term  "  that  the  petition  upon  which  the  writ  was  issued  is 
wholly  insufficient  in  law  and  upon  the  face  thereof,  in  that 
the  First  National  Bank  is  not  the  aggrieved  party  within  the 
meaning  of  section  250  of  the  Tax  Law."  (L.  1896,  ch.  908, 
§  250;  PeopU  ex  rel.  Koehler  v.  Feitner,  71  App.  Div. 
572 ;  People  v.  Wall  Street  Bank,  39  Hun,  525.)  No  deduc- 
tion should  be  allowed  under  section  24  of  the  Tax  Law  for 
real  estate  owned  by  national  banks.  (L.  1901,  ch.  550; 
L.  1902,  ch.  126;  L.  1903,  ch.  267.)  The  tax  imposed  by 
section  24  of  the  Tax  Law  is  a  tax  against  the  shares  of  stock 
owned  by  the  individual,  while  the  tax  against  the  real  estate 
is  a  tax  upon  the  property  owned  by  the  corporation.  (Jen- 
kins v.  Neff,  163  N.  Y.  331 ;  O.  Nat.  Bank  v.  Owensloro, 
173  U.  8.  664;  U.  T.  Co.  v.  Coleman,  126  N.  Y.  437.)  The 
claim  of  the  appellants  that  the  method  pursued  results  in 
double  taxation  is  without  merit,  as  the  tax  is  laid  upon  two 
separate  and  distinct  kinds  of  property  owned  by  two  differ- 
ent persons.  (Jenkins  v.  Neff,  163  N.  Y.  326  ;  People  v. 
Comrs.  of  Taxes,  35  N.  Y.  431.) 

Gray,  J.  The  First  National  Bank  of  Ossining,  N.  Y., 
sued  out  a  writ  of  certiorari  to  review  the  proceedings  of  the 
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board  of  town  assessors,  upon  the  assessment  of  its  shares  of 
capital  stock  for  the  purposes  of  taxation  for  the  year  1904. 
Its  complaint  is  that  the  assessors,  in  determining  the  value 
of  the  stock,  included  the  value  of  the  bank's  real  estate  and 
refused  its  application  to  make  any  deduction  thereof.  The 
bank  has  failed,  in  the  courts  below,  to  obtain  the  relief  to 
which  it  deemed  itself  entitled  and  now  appeals  to  this  court; 
claiming,  in  substance,  that  under  the  provisions  of  section  24 
of  article  2  of  the  Tax  Law  the  real  estate  should  have  been 
"  eliminated  from  consideration  as  part  of  the  capital  stock, 
surplus  and  undivided  profits  of  the  bank." 

That  the  bank  was  aggrieved,  within  the  meaning  of  sec- 
tion 250  of  the  Tax  Law,  and,  therefore,  was  entitled  to  sue 
out  the  writ  of  certiorari  is,  in  my  opinion,  beyond  question. 
The  Tax  Law  makes  the  bank  the  agent  for  the  collection  of 
the  tax  and  subjects  it  to  a  penalty  for  failure  to  pay  over  the 
same  to  the  county  treasurer,  or,  in  the  city  of  New  York,  to 
the  receiver  of  taxes.  The  representative  capacity  of  a  bank 
to  maintain  a  suit  in  behalf  of  its  stockholders,  in  relation  to 
the  assessment  and  taxation  of  its  shares  of  stock,  was  suffi- 
ciently declared  in  the  recent  case  of  Mercantile  National 
Bank  v.  Mayor,  etc.,  of  N.  F.,  (172  N.  Y.  35,  45),  and  it 
can,  undoubtedly,  institute  such  a  proceeding  as  this.  Such 
was  the  procedure  as  far  back  as  the  case  of  People  ex  rel. 
Gallatin  National  Bank  v.  Commissioners  of  Taxes,  (67 
N.  Y.  516). 

As  to  the  principal  question  in  this  case,  the  relator  argues 
that  chapter  550  of  the  Laws  of  1901,  which  amended  sec- 
tion 2±  of  article  2  of  the  Tax  Law  of  1S96,  should  be  con- 
strued as  intending  that  the  real  estate  shall  be  excluded  in 
ascertaining  the  value  of  the  shares  of  bank  stock  and  sug- 
gests, in  favor  of  such  a  construction,  that,  if  the  law  is  not 
so  construed,  the  result  is  double  taxation. 

I  think  that  the  board  of  assessors  proceeded  correctly. 
The  Tax  Law,  as  amended  with  respect  to  banks,  in  1901, 
devised  a  new  plan  for  the  assessment  and  taxation  of  shares 
of  stocks  of  banks  and  banking  associations.     It  is  apparent 
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from  the  language  of  the  enactment,  among  other  things, 
that  their  real  estate  remained,  as  before,  subject  to  taxation 
as  a  part  of  the  corporate  property ;  although  entering  into 
the  valuation  of  the  shares  when  assessed  against  the 
shareholders.  As  section  2±  of  the  Tax  Law  read,  when 
originally  enacted  in  1896,  (Chap.  908,  Laws  of  1896),  it 
was  expressly  provided  that  the  assessed  value  of  the 
real  estate  should  be  deducted,  in  the  assessment,  from 
the  value  of  the  shares  of  stock.  In  1901,  the  legislature 
passed  the  act  in  question,  which  was  entitled  "  An  act  to 
amend  the  Tax  Law  relating  to  the  taxation  of  the  stock- 
holders of  banks  and  banking  asspciations."  Section  24  was 
re-enacted  without  that  provision  for  the  deduction  of  the 
value  of  the  real  estate  and  there  was  provided  a  new  and 
complete  system  for  taxing  the  shares  of  banks,  under  which 
a  uniform  rate  of  one  per  cent  upon  their  value  was  imposed 
as  a  tax,  which  was  to  be  in  lieu  of  all  other  taxes  whatso- 
ever, for  state,  county  or  local  purposes.  This  was  to  be 
collected  and  paid  over  by  the  bank,  and  the  privilege  to 
6hare  owners  to  claim  deductions  from  the  taxable  value  of 
their  shares  on  account  of  their  personal  indebtedness,  or 
otherwise,  was  withdrawn.  The  legislature  proposed  a  sim- 
ple, certain  and  uniform  mode  of  taxation  of  this  kind  of 
personal  property  throughout  the  state  and  the  loss  of  the 
prior  privileges  of  making  deductions  was  compensated  for 
in  an  exemption  of  that  property  from  all  other  taxes  for 
state,  county,  or  local  purposes.  The  question  of  what  repre- 
sented the  value  of  the  shares  of  stock  ought  not  to  be  in 
doubt.  According  to  the  act,  it  is  ascertained  by  "  adding 
together  the  amount  of  the  capital  stock,  surplus  and  undi- 
vided profits "  of  the  bank.  That,  necessarily,  comprehends 
the  real  estate,  which  represented  an  asset  of  the  bank.  The 
president  of  the  bank  admitted  it,  in  stating  that  a  part  of 
the  capital,  surplus  and  undivided  profits  was  invested  in  real 
estate.  The  rule  has  been  laid  down,  in  cases  in  this  court, 
that  the  capital  of  a  corporation  includes  every  asset,  or 
investment,  and  that  the  actual  value  of  the  corporate  shares 
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is  to  be  ascertained  from  the  total  value  of  the  corporate 
possessions.  (See  People  ex  rel.  Tradesmen's  Nat.  Bank  v. 
Commissioners  of  Taxes,  69  N.  Y.  91  ;  People  ex  rel.  Union 
Trust  Co.  v.  Coleman,  126  ib.  433 ;  People  ex  rel.  Equitable 
Gaslight  Co.  v.  Barker,  144  ib.  94.)  I  think  that  the  statu- 
tory provision  in  question,  clearly,  requires  of  the  assessing 
officers,  when  ascertaining  the  value  of  the  shares  of  bank  stock 
from  the  total  value  of  the  corporate  properties,  to  include  the 
value  of  the  real  estate.  Not  only  was  there  no  authority  in 
the  act  to  make  any  deduction  of  the  value  of  the  real  estate ; 
but  the  concluding  words  of  section  24  evidence  the  legisla- 
tive intent  that  no  such  deduction  should  be  allowed.  It  had 
beeu  provided  in  the  section  that  "  mortgages,  judgments  and 
other  choses  in  action  and  personal  property  held  or  owned 
by  banks,  or  banking  associations,  the  value  of  which  enters 
into  the  value  of  said  shares  of  stock,  shall,  also,  be  exempt 
from  all  other  state,  county  and  local  taxation."  The  con- 
cluding words  of  the  section  are  that  "  this  act  is  not  to  be 
construed  as  an  exemption  of  the  real  estate  of  banks  or  bank- 
ing associations  from  taxation."  The  significance  of  this 
clause  is  that,  although  the  value  of  the  real  estate  was  to  be 
considered  and  taken  into  account  in  fixing  the  value  of  the 
shares  of  stock,  no  exemption  should  be  implied  of  the  real 
estate  as  a  subject  of  taxation. 

The  tax  to  be  collected  under  this  section  of  the  Tax  Law 
is  upon  the  shares  of  stock  held  by  stockholders.  It  is  not 
upon  the  property  owned  by  the  bank  and  the  distinction  in 
the  scheme  of  taxation  is  evident.  What  is  intended  to  be 
reached,  for  the  purposes  of  taxation,  is  the  personal  property 
held  and  owned  by  persons  in  shares  of  the  capital  stock  of 
banks.  The  value  of  that  species  of  property  is  required 
by  the  law  to  be  ascertained  by  adding  together  the  amount  of 
the  capital  stock,  surplus  and  undivided  profits  of  the  bank 
and  that,  necessarily,  must  include  the  value  of  every  corpo- 
rate possession. 

I  think  that  the  assessing  officers  were  correct  in  their  pro- 
ceedings and  that  the  assessment  should   be  upheld.      The 
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order  of  the  Special  Term  quashed  the  writ  of  certiorari  and 
dismissed  the  proceedings ;  but,  as  there  was  no  ground  for 
the  dismissal  of  the  writ,  except  that  the  determination  of  the 
board  of  assessors  was  correct,  the  order  should  be  amended 
so  as  to  read  that  it  affirms  the  proceedings  of  the  board  of 
assessors  and  dismisses  the  writ  of  certiorari.  As  60  amended, 
the  order  should  be  affirmed,  with  costs. 

Cullen,  Ch.  J.,  Babtlett,  Haight,  Vann  and  Werner,  JJ., 
concur  ;  O'Brien,  J.,  absent.  ' 

Ordered  accordingly. 


In  the  Matter  of  the  Probate  of  the  Will  of  Charles  W. 
Trotter,  Deceased. 

Edgar    A.    Trotter  et  al.,    Appellants;    Edgar  T.  Van 
Deusen,  Respondent. 

Subrogate— Jurisdiction  as  to  Construction  of  Will.  While  a 
surrogate  has  no  power  under  the  statute  (Code  Civ.  Pro.  §  2624)  to  pass 
upon  the  validity,  construction  or  effect  of  any  will  as  to  its  disposition 
of  real  estate,  yet  where  a  testator  undertakes  to  create  a  trust,  in  which 
the  real  and  personal  estate  are  inseparably  blended,  the  surrogate  has 
Jurisdiction  to  construe  such  clause  and  declare  the  trust  invalid  and  void 
in  so  far  as  it  affects  the  personal  property  of  testator. 

Matter  of  Trotter,  104  App.  Div.  188,  affirmed. 

(Argued  October  8,  1905;  decided  October  17,  1905.) 

Appeal  from  an  order  of  the  Appellate  "Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
April  21,  1905,  which  modified  and  affirmed  as  modified  a 
decree  of  the  Kings  County  Surrogate's  Court  construing  the 
will  of  Charles  W.  Trotter,  deceased. 

The  material  portion  of  the  will  is  as  follows  : 
"  First.  I  give,  devise  and  bequeath  to  my  executors  and 
trustees  hereinafter  named,  all  my  real  and  personal  property 
of  whatsoever  nature  or  name  or  wheresoever  situate  until  all 
the  bequests  and  annuities  hereinafter  set  forth  are  paid  and 
conditions  performed,  with  power  to  lease  or  sell  the  same 
and  to  collect  and  receive  all  property,  revenue,  interest,  rents 
30 
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and  profits  therefrom  and  all  monies  from  any  source  what- 
ever and  to  invest  the  proceeds  in  any  manner  which,  in  their 
judgment,  6hall  be  proper  and  of  advantage  to  said  estate ; 
to  have  and  to  hold  the  same  and  the  proceeds  in  trust  never- 
theless, for  and  subject  to  the  following  legacies,  bequests, 
annuities  and  purposes,  excepting,  however,  a  lease  between 
myself  and  the  Lehigh  Zinc  and  Iron  Company,  a  Corpora- 
tion formed  under  the  Laws  of  Pennsylvania,  and  August 
Heckscher,  now  of  the  City  of  New  York,  dated  August 
11th,  1887,  and  recorded  in  Sussex  County,  New  Jersey,  as  a 
mortgage,  and  any  subsequent  agreements  made  by  himself 
and  the  same  parties  relating  to  the  same  property,  which 
shall  not  be  sold,  assigned  or  transferred,  but  shall  remain  in 
possession  of  said  executors  and  trustees  for  the  full  term 
thereof." 

Frank  G.  Wild  and  William  W.  Nile*  for  appellants.  The 
surrogate  had  no  jurisdiction  to  construe  the  will.  (Code 
Civ.  Pro.  §  2624 ;  Matter  of  Shrader,  42  N.  Y.  S.  K  166  ; 
Matter  of Morganstern,  9  Misc.  Rep.  198  ;  Matter  of  Austin, 
35  App.  Div.  278  ;  Matter  of  Bogert,  43  App.  Div.  582.) 

Robert  Leslie  Moffett  for  respondent.  The  surrogate  had 
jurisdiction  to  construe  the  will.  (Code  Civ.  Pro.  §  2624 ; 
Doone  v.  M.  T.  Co.,  160  N.  Y.  497 ;  Everett  v.  Everett,  29 
N.  Y.  39 ;  Hatch  v.  Bassett,  52  N.  Y.  359 ;  Power  v. 
Cassidy,  79  K  Y.  602 ;  Eraser  v.  Trustees,  124  N.  Y.  479 ; 
Hobson  v.  Hale,  95  N.  Y.  606 ;  Matter  of  Austin,  35  App. 
Div.  278;  Matter  of  Bogert,  43  App.  Div.  586.) 

Bartlett,  J.  The  decree  of  the  Surrogate's  Court  of 
Kings  county  construed  the  will  of  Charles  W,  Trotter, 
deceased,  holding  as  follows  :  That  the  first  paragraph,  which 
sought  to  create  a  trust,  is  void,  as  an  improper  suspension  of 
the  power  of  alienation ;  that  there  were  no  separate  trusts 
created  under  this  paragraph  and  consequently  various  annui- 
ties chargeable  on  the  single  trust  fund  were  also  void ;  that 
the  provision  for  the  charge  upon  the  trust  fund  of  taxes, 
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etc.,  of  161  Warren  Btreet,  borough  of  Brooklyn,  contained 
in  the  fourth  paragraph,  falls  with  the  trust,  but  the  specific 
bequests  of  personal  property  therein  are  valid;  that  the 
direction  of  the  twelfth  paragraph  releasing  certain  persons 
is  valid;  that  the  various  specific  bequests  contained  in  the 
third,  fifth,  sixth,  eighth  and  ninth  paragraphs,  as  modified 
by  the  codicils,  are  valid;  that  with  the  exception  of  the 
specific  bequests  the  estate  passes  by  operation  of  law  to  the 
next  of  kin. 

The  Appellate  Division  modified  the  decree  of  the  Surro- 
gate's Court  so  as  to  adjudge  that  the  devise  of  the  life  estate 
to  Edgar  A.  Trotter,  under  the  fourth  paragraph,  as  to  No. 
161  Warren  street,  borough  of  Brooklyn,  is  valid  and  as  thus 
modified  the  decree  was  affirmed.  {Matter  of  Trotter,  104 
App.  Div.  188.)  No  appeal  is  taken  by  any  of  the  appellants 
from  the  aforesaid  modification  and  we  do  not  consider  the 
same. 

We  are  of  opinion  that  the  learned  surrogate  properly  dis- 
posed of  the  other  questions  presented  on  the  probate  of  the 
will  and  that  the  decree  entered  on  his  decision  should  be 
affirmed,  including  the  modification  by  the  Appellate  Division. 
This  appeal  presents  but  one  question.  It  is  argued  that 
under  section  2624  of  the  Code  of  Civil  Procedure  the  surro- 
gate had  no  jurisdiction  to  construe  this  will.  That  section 
reads  as  follows :  "  §  2624.  Validity  and  construction  of  testa- 
mentary provisions.  But  if  a  party  expressly  puts  in  issue, 
before  the  surrogate,  the  validity,  construction,  or  effect  of  any 
disposition  of  personal  property,  contained  in  the  will  of  a 
resident  of  the  state,  executed  within  the  state,  the  surrogate 
must  determine  the  question,  upon  rendering  a  decree ;  unless 
the  decree  refuses  to  admit  the  will  to  probate,  by  reason  •  of 
a  failure  to  prove  any  of  the  matters  specified  in  the  last 
section." 

It  is  undoubtedly  the  law,  under  this  section,  that  the  sur- 
rogate has  no  power  to  pass  upon  the  validity,  construction  or 
effect  of  any  will  as  to  its  disposition  of  real  estate.  In  the 
case  before  us  the  testator  sought  to  create  a  trust  which 
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embraced  all  his  real  and  personal  property,  with  the  exception 
of  a  few  specific  legacies,  which  was  clearly  invalid  and  prop- 
erly declared  void  by  the  surrogate.  As  to  the  personal  prop- 
erty involved  in  the  void  trust  the  surrogate  had  jurisdiction. 

The  real  and  personal  estate  were  inseparably  blended  in 
the  first  paragraph,  which  sought  to  create  the  trust,  and  we 
regard  the  decision  of  the  surrogate  as  passing  only  on  its 
effect  upon  the  personal  property.  We  express  no  opinion  as 
to  the  status  of  the  real  estate  of  the  testator. 

The  order  appealed  from  should  be  affirmed,  without  costs 
to  either  party. 

Cullen,  Ch.  J.,  Gray,  Haight,  Vann  and  Werner,  JJ., 
concur ;  O'Brien,  J.,  absent. 

Order  affirmed. 

In  the  Matter  of  the  Probate  of  the  Will  of  Jane  Davis, 

Deceased. 
Robert  D.  Chittenden  et  al.,  as  Administrators  of  the  Estate 

of  Jane   Davis,  Peceased,  Appellants  and  Respondents; 

George  W.  French  et  al.,  Respondents  and  Appellants. 

1.  Will —  When  Foreign  Administrator  op  Decedent  Mat 
Intervene  upon  Probate  op  Decedent's  Will  in  this  State  (Code 
Civ.  Pro.  §  2617).  The  administrator  of  a  deceased  resident  of  this  state, 
appointed  by  a  foreign  state  to  represent  the  estate  of  decedent  as  one  of 
the  heirs  at  law  and  next  of  kin  of  a  deceased  resident  of  that  state,  is  a 
proper  party  under  the  statute  (Code  Civ.  Pro.  §  2617)  in  a  subsequent 
proceeding  here  for  the  probate  of  an  alleged  will  of  the  deceased  resident 
of  this  state  and  is  entitled  to  intervene  in  such  proceeding  and  oppose 
the  probate  of  such  will. 

2.  When  Probate  Thereof  Cannot  Be  Defeated  by  Death  op 
the  Sole  Devisee,  Legatee  and  Executrix  Before  Death  op  Tes- 
tatrix (Code  Civ.  Pro.  §  2623).  Where  all  the  facts  required  by  stat- 
ute (Code  Civ.  Pro.  §  2623)  to  be  proved  upon  the  probate  of  a  will  have 
been  proved  to  the  satisfaction  of  the  surrogate,  its  probate  cannot  be 
defeated  upon  the  ground  that  the  sole  devisee,  legatee  and  executrix . 
named  therein  had  died  before  the  testatrix;  whether  the  will  is  effective 
to  pass  property  or  to  appoint  an  executrix  is  a  question  to  be  determined 
after  its  probate. 

Matter  of  Davis,  105  App.  Div.  221,  636,  affirmed. 

(Submitted  October  5,  1005;  decided  October  17.  1905.) 
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Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  third  judicial  depart- 
ment, entered  May  2, 1905,  which  affirmed  a  decree  of  the  Sara- 
toga County  Surrogate's  Court  admitting  to  probate  the  will  of 
Jane  Davis,  deceased.  Also  appeal  by  permission  from  an  order 
of  said  Appellate  Division,  entered  May  2, 1905,  which  affirmed 
an  order  of  said  Surrogate's  Court  permitting  the  administra- 
tors of  the  intestate,  appointed  in  another  state,  to  intervene. 

Jane  Davis,  a  resident  of  Gal  way  in  the  county  of  Sara- 
toga, died  on  the  19th  of  September,  1904,  leaving  a  last  will 
and  testament  by  which  she  devised  and  bequeathed  all  her 
property,  both  real  and  personal,  to  her  sister,  Delia  C.  Davis, 
whom  she  also  appointed  sole  executrix.  The  only  other 
provision  of  the  will  was  a  clause  revoking  all  former  wills 
by  her  made.  At  the  time  of  her  death  the  testatrix  was  an 
heir  at  law  and  one  of  the  next  of  kin  of  Samuel  Davis  who 
had  recently  died  a  resident  of  San  Francisco,  California,  and 
whose  estate  of  not  less  than  two  million  dollars  was  then 
under  administration  in  that  state.  When  the  will  was  pre- 
sented for  probate  to  the  surrogate  of  Saratoga  county, 
Robert  D.  Chittenden,  the  public  administrator  of  Fresno 
county,  California,  applied  for  permission  to  intervene  and  be 
made  a  party  to  the  proceeding  upon  the  ground  that  on  the 
3rd  of  October,  1904,  he  had  been  appointed  administrator  of 
the  goods,  chattels  and  credits  of  Jane  Davis  in  the  county  of 
Fresno  and  that  he  had  entered  an  appearance  in  the  settle- 
ment of  the  estate  of  said  Samuel  Davis.  The  application, 
although,  opposed,  was  granted,  and  thereupon  said  adminis- 
trator filed  objections  to  the  probate  of  the  will  upon  the 
ground,  among  others,  that  as  Delia  C.  Davis,  the  sole  devisee, 
legatee  and  executrix  therein  named  had  died  two  years  before 
the  testatrix,  the  will  passed  no  property  and  was  ineffectual 
for  any  purpose.  Probate  was  made,  however,  and  an  appeal 
was  taken  to  the  Appellate  Division  by  the  proponents  of  the 
will  from  the  order  permitting  the  administrator  to  intervene 
and  by  the  administrator  from  the  decree  of  probate.  Both 
the  order  and  the  decree  were  unanimously  affirmed  and  the 
unsuccessful  parties  appealed  to  this  court. 
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The  Appellate  Division  allowed  the  appeal  from  said  order 
and  certified  the  following  question  for  determination  :  "  Should 
an  administrator  of  the  estate  of  a  deceased  person  appointed 
by  a  foreign  state  under  a  claim  that  the  decedent  died  intes- 
tate be  allowed  to  intervene  in  a  proceeding  for  the  probate  of 
the  alleged  last  will  and  testament  of  the  said  decedent  pend- 
ing in  the  courts  of  this  state  and  to  oppose  such  probate!" 

Elias  H.  Peters  and  John  II.  Burke  for  Robert  D.  Chitten- 
den, administrator,  appellant  and  respondent.  The  appellant, 
Robert  D.  Chittenden,  as  administrator  of  Jane  Davis,  was 
a  person  interested  in  the  will  presented  for  probate,  and  as 
such  was  entitled  to  intervene  in  the  probate  proceedings. 
(Matter  of  Davis,  45  Misc.  Rep.  306  ;  Cambault  v.  Public 
Administrator,  4  Bradf.  226 ;  Matter  of  Greeley,  15  Abb. 
[N.  S.]  393  ;  Code  Civ.  Pro.  §  2617  ;  Redf.  on  Surr.  [6th  ed.] 
§  104 ;  Williams  on  Executors,  285 ;  Matter  of  Coryell,  4 
App.  Div.  429 ;  Matter  of  Cornelius,  14  Ark.  675.)  The 
surrogate  had  no  power  to  admit  the  instrument  in  question 
to  probate  as  the  same  disposed  of  no  property,  real  or  per- 
sonal. (Riggs  v.  Cragg,  89  N.  Y.  480.)  As  no  property 
passed  under  the  instrument  offered  for  probate,  the  sole 
legatee  and  devisee  named  therein  having  died  before  the 
testatrix,  the  instrument  is  not  a  will  within  the  meaning  of 
the  statutes.  (Jarman  on  Wills,  ch.  11 ;  Underbill  on  Wills, 
7 ;  Schouler  on  Wills  [3d  ed.],  §  1 ;  4  Kent's  Comm.  489 
Pritchard  on  Wills  &  Admrs.  §  2;  1  Redf.  on  Wills,  §  2 
Woods'  Estate,  36  Cal.  75 ;  Hubbard  v.  Hubbard,  12  Barb.  153 
Vorman  v.  Powers,  8  L.  R.  A.  39 ;  Black's  Law  Diet.  1241 
Bouvier's  Law  Diet. ;  Fe?*ris  v.  Neville,  89  Am.  St.  Rep.  486 
Rice  on  Probate  Law  &  Practice,  99 ;  Frew  v.  Clark,  80 
Penn.  St.  170 ;  Matter  of  Wells,  113  K  Y.  396  ;  Van  Burm 
v.  Dash,  30  N.  Y.  393 ;  Thurber  v.  Chambers,  66  N.  Y.  42 ; 
Kimball  v.  Chqppel,  27  Abb.  [K  C]  437.) 

John  Z.  Henmng  and  Irving  W.  WiswaU  for  Thomas  M. 
Dungan,  administrator,  appellant  and  respondent.  The  pro- 
bate of  this  will  may  result  in  interfering  with  the  appellant's 
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possessory  right  of  the  defendant's  property,  and  interfere 
with  his  rights  to  administer  the  decedent's  estate,  and,  there- 
fore, the  appellant  has  a  sufficient  interest  in  the  subject  to 
entitle  him  to  bring  this  appeal.  (Gombault  v.  Public 
Administrator,  4  Bradf.  226 ;  Matter  of  Greeley,  15  Abb. 
[N.  S.]  393;  Code  Civ.  Pro.  §  2617.)  Probate  of  the  will 
should  have  been  denied,  and  the  decree  admitting  the  will  to 
probate  should  be  reversed,  for  the  reason  that  no  property, 
real  or  personal,  can  pass  under  the  will  or  by  its  terms,  nor  i6 
there  a  person  in  being  who  can  qualify  as  executor  or  carry 
out  any  of  its  provisions.  (Riggs  v.  Palmer,  115  N.  Y.  506 ; 
McDowall  v.  Sheehan,  129  N.  Y.  200.) 

Edgar  T.  Brackett,  Hiram  C.  Todd  and  HaUtead  H. 
Frosty  Jr>y  for  George  W.  French  et  al.,  respondents  and 
appellants.  The  administrator  appointed  in  Fresno  county, 
California,  should  not  have  been  permitted  to  intervene. 
{Matter  of  Hickman,  101  Cal.  609  ;  Hetnsted  v.  Ferry,  107 
Iowa,  117 ;  Matter  of  Sanborn,  98  Cal.  103 ;  Gombault  v. 
Public  Administrator,  4  Bradf.  226 ;  Matter  of  Greeley,  15 
Abb.  [N.  S.]  393;  Matter  of  Chittenden,  1  Tucker,  220  ;  Ter- 
hune  v  Brookfield,  1  Redf.  220 ;  Watson  v.  Alderson,  146 
Mo.  333;  Matter  of  Cornelius,  14  Ark.  675.)  The  paper 
writing  offered  for  probate  is  the  will  of  Jane  Davis,  deceased. 
(Hubbard  v.  Hubbard,  12  Barb.  148;  Jarman  on  Wills  [3d 
Am.  ed.],  13 ;  Femis  v.  Neville,  89  Am.  St.  Rep.  480  ;  Reagan 
v.  Stanley,  11  Lea,  316 ;  Matter  of  Wood,  36  Cal.  75 ;  Bar- 
ber  v.  Barber,  17  Hun,  72;  Jolliffe  v.  Fanning,  10  Rich. 
[S.  C]  186 ;  Lucas  v.  Parsons,  24  Ga.  640 ;  Frew  v.  Clark, 
80  Penn.  St.  170 ;  Rice  on  Probate  Law  &  Practice,  100 ; 
Williams  v.  Noland,  10  Tex.  Civ.  App.  632 ;  Matter  of 
Morton,  3  S.  &  T.  632.)  The  surrogate  has  no  power  prior  to 
the  probate  of  a  will  to  take  proof  of  the  death  of  a  beneficiary 
or  executor  or  to  construe  the  provisions  of  said  will.  (Matter 
of  Hickman,  101  Cal.  609 ;  Matter  of  McLaughlin,  1  Tucker, 
79;  Matter  of  Merriam,  136  N.  Y.  58;  Wade  v.  Holbrook, 
2  Redf.  378 ;  Rtggs  v.  Cragg,  89  K  Y.  479 ;  Washburn  v. 
Cope,  144  N.  Y.  287  ;  Matter  of  Raymond,  73  App.  Div.  11.) 
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Vann,  J.  The  able  opinion  below  leaves  little  for  us  to 
say,  and  our  only  reason  for  saying  anything  is  that  the  nov- 
elty of  the  questions  presented  may  make  a  brief  expression  of 
our  views  useful  to  the  profession. 

1.  The  right  of  the  surrogate  to  make  the  order  of  inter- 
vention depends  upon  the  Code  of  Civil  Procedure,  which, 
after  naming  the  persons  who  must  be  cited  upon  a  petition 
for  the  probate  of  a  will,  provides  as  follows :  "  Any  person, 
although  not  cited,  who  is  named  as  a  devisee  or  legatee  in 
the  will  propounded,  or  as  executor,  trustee,'  devisee  or  legatee 
in  any  other  paper  purporting  to  be  a  will  of  the  decedent,  or 
•who  is  otherwise  interested  in  sustaining  or  defeating  the 
willy  may  appear,  and,  at  his  election,  support  or  oppose  the 
application.  A  person  so  appearing  becomes  a  party  to  the 
special  proceeding.  But  this  section  does  not  affect  a  right  or 
interest  of  such  a  person  unless  he  60  becomes  a  party.  And 
in  case  the  will  propounded  for  probate  is  opposed,  due  and 
timely  notice  of  the  hearing  of  the  objections  to  the  will  shall 
be  given,  in  such  manner  as  the  surrogate  shall  direct,  to  all 
persons  in  being,  who  would  take  any  interest  in  any  property 
under  the  provisions  of  the  will,  and  to  the  executor  or  execu- 
tors, trustee  or  trustees  named  therein,  if  any,  who  have  not 
appeared  in  the  proceeding,  and  any  decree  in  the  proceeding 
shall  not  affect  the  right  or  interest  of  any  such  person  unless 
he  shall  be  so  notified."     (Code  Civ.  Pro.  §  2617.) 

The  statute  in  authorizing  a  person  "  who  is  otherwise 
interested  in  sustaining  or  defeating  the  will "  to  appear  and 
at  his  election  to  support  or  oppose  its  probate,  means  only  a 
person  who  has  a  pecuniary  interest  to  protect,  either  as  an 
individual  or  in  a  representative  capacity.  An  interest  rest- 
ing on  sentiment  or  sympathy,  or  on  any  basis  other  than  the 
gain  or  loss  of  money  or  its  equivalent,  is  not  sufficient,  but 
any  one  who  would  be  deprived  of  property  in  the  broad 
sense  of  the  word,  or  who  would  become  entitled  to  property 
by  the  probate  of  a  will,  is  authorized  to  appear  and  be  heard 
upon  the  subject.  Conflict  of  jurisdiction  and  delay  in  admin- 
istration may  thus  be  avoided.     This  accords  with  the  general 
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rule  that  every  one  may  ask  to  be  heard  before  a  decree  is 
made  which  may  affect  his  rights,  even  if  it  does  not  finally 
determine  them.  Necessary  parties  must  be  brought  in  and 
proper  parties  may  be,  upon  applying  in  due  form  and  season. 
The  section  is  new  and  in  some  respects  formulates,  but  in 
others  amplifies,  the  practice  existing  before  the  Code.  (Foster 
v.  Foster,  7  Paige,  48  ;  Matter  of  Greeley,  15  Abb.  Pr.  [N.  S.] 
393 ;  Estate  of  Bunee,  15  N.  Y.  S.  E.  415 ;  Dayton  on  Surro- 
gates, 158  ;  Williams  on  Executors,  *295.) 

As  was  said  by  the  learned  surrogate  in  his  opinion,  "  the 
right  to  administer  the  estate  is  a  sufficient  interest  in  this 
state  to  entitle  the  person  in  whom  it  is  vested  to  contest  the 
probate  of  a  will."  The  administrator  in  California  was 
authorized  by  a  decree  of  the  proper  court  in  that  state  to 
take  possession  of  the  assets  of  the  deceased  in  his  county,  to 
convert  them  into  money  and  to  distribute  the  proceeds 
according  to  law.  That  decree  was  granted  before  any  appli- 
cation had  been  made  to  prove  the  will.  The  assets  were  of 
great  value  and  the  administrator  had  a  personal  interest  to 
the  extent  of  his  fees  for  services  already  rendered,  and  a 
much  more  important  interest  as  the  representative  of  others, 
for  if  there  was  no  will,  he  had  exclusive  jurisdiction  and 
control  of  all  the  personal  property  of  the  decedent  in  the 
county  of  Fresno,  California,  for  the  purpose  of  administra- 
tion. He  represented  the  beneficiaries,  who  were  the  substan- 
tial owners  of  the  property.  Probate  of  a  will,  however, 
would  deprive  him  of  power  to  administer  and  leave  the 
validity  of  all  his  acts  before  he  heard  that  there  was  a  will 
open  to  question.  He  had  an  interest  to  protect  and  the  right 
to  become  a  party  to  the  proceeding,  so  as  to  see  that  no  paper 
purporting  to  be  a  will  of  the  decedent  was  admitted  to  pro- 
bate unless  it  was  genuine  and  executed  by  a  competent  per- 
son according  to  law. 

The  practice  in  this  state,  so  far  as  it  has  been  established, 
is  in  accord  with  these  views.  Thus,  intervention  has  been 
allowed  by  a  legatee  under  a  prior  will,  although  he  was 
neither  an  heir  at  law  nor  next  of  kin  of  the  testator  (Tur- 
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hune  v.  BrooTcfield,  1  Redf.  220) ;  by  the  executors  under  a 
prior  will,  even  when  the  parties  beneficially  interested  had 
released  their  interest  {Matte?*  of  Greeley^  15  Abb.  Pr.  [N.  S.] 
393) ;  by  a  public  administrator  when  the  decedent  left  no 
known  next  of  kin,  and  by  the  attorney-general  when  he  left 
no  known  heir  at  law  (Gombault  v.  Public  Administrator,  4 
Bradf.  226) ;  and  by  a  judgment  creditor  of  a  devisee  under 
a  will  when  there  was  a  purported  codicil  which  took  away 
the  devise  (Matter  of  Coryell,  4  A  pp.  Div.  429).  In  Matter 
of  Brown  (47  Hun,  360)  it  was  held  that  the  receiver  of  the 
property  of  a  judgment  debtor  could  not  contest  the  probate 
of  the  will  of  the  wife  of  the  debtor,  although  if  probate 
should  be  denied  the  debtor  would  come  into  property  enough 
to  pay  his  debts,  but  Judge  Landon,  in  commenting  on  this 
case  in  Matter  of  Coryell  {supra),  pointedly  said  :  "  The 
difference  between  compelling  a  debtor  to  acquire  property 
enough  to  satisfy  his  creditors,  and  disabling  the  creditor  to 
protect  the  lien  which  he  has  already  acquired  upon  his 
debtor's  property,  is  apparent/'  We  think  that  the  order 
permitting  the  administrator  to  intervene  was  properly  made. 

2.  Upon  the  trial  before  the  surrogate  the  only  ground 
relied  upon  to  defeat  probate  of  the  will  was  the  fact  that  the 
sole  devisee,  legatee  and  executrix  named  therein  had  died 
before  the  testatrix.  The  surrogate  was  not  asked  to  construe 
the  will  or  to  pass  upon  its  effect  but  to  adjudge  that  it  was 
not  a  will.  It  was  not  claimed  that  the  instrument  presented 
for  probate  was  not  a  will  in  form  or  that  it  was  invalid  upon 
its  face.  The  sole  claim  was  that  npon  proof  of  an  extrinsic 
fact  it  became  apparent  that  the  will  was  not  effective  to  pass 
property  or  to  appoint  an  executor,  although  it  was  effective 
as  a  revocation  of  all  former  wills. 

The  Code  provides  that  "  before  admitting  a  will  to  pro- 
bate, the  surrogate  must  inquire  particularly  into  all  the  facts 
and  circumstances,  and  must  be  satisfied  with  the  genuineness 
of  the  will,  and  the  validity  of  its  execution."  (Code  Civ. 
Pro.  §  2622.)  The  old  statute  provided  that  the  surrogate 
should  be  satisfied  with  the  "genuineness  and  validity"  of 
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the  will  and  the  limitation  in  the  present  statute  is  significant. 
(L.  1837,  ch.  460,  §  17.) 

The  Code  f  nrther  provides  that :  "  If  it  appears  to  the  sur- 
rogate that  the  will  was  duly  executed  ;  and  that  the  testator, 
at  the  time  of  executing  it,  was  in  all  respects  competent  to 
make  a  will,  and  not  under  restraint ;  it  must  be  admitted  to 
probate,  as  a  will  valid  to  pass  real  property,  or  personal  prop- 
erty, or  both,  as  the  surrogate  determines,  and  the  petition  and 
citation  require,  and  must  be  recorded  accordingly."  (Code 
Civ.  Pro.  §  2623.)  All  these  facts  were  duly  proved  and  not 
one  of  them  was  contested.  The  surrogate,  therefore,  had  no 
discretion  but  was  required  to  admit  the  will  to  probate.  The 
next  section  provides  that :  "  If  a  party  expressly  puts  in  issue, 
before  the  surrogate,  the  validity,  construction,  or  effect  of  any 
disposition  of  personal  property,  contained  in  the  will  of  a  resi- 
dent of  the  State,  executed  within  the  State,  the  surrogate 
must  determine  the  question,  upon  rendering  a  decree  ;  unless 
the  decree  refuses  to  admit  the  will  to  probate,  by  reason 
of  a  failure  to  prove  any  of  the  matters  specified  in  the  last 
section."  (Id.  §  2624.)  It  follows  by  reasonable  implication 
from  this  section  that  the  surrogate  had  no  power  to  refuse  to 
admit  the  will  to  probate  unless  there  was  a  failure  to  prove 
one  or  more  of  the  matters  specified  in  section  2623.  The 
statute  contemplates  that  unless  the  will  is  admitted  to  pro- 
bate there  is  no  power  to  construe  it.  Probate  logically  pre- 
cedes construction,  for  otherwise  there  is  no  will  to  construe. 
There  is  no  authority  to  construe  the  will  for  the  purpose  of 
defeating  probate,  although  it  may  be  examined  to  discover  its 
bearing  upon  questions  relating  to  its  execution,  the  capacity 
of  the  testator  and  the  like.  Were  the  rule  otherwise  singular 
results  might  follow.  If  the  only  disposing  clause  of  a  will 
should  devise  and  bequeath  all  the  property  of  the  testator  to 
a  trustee  for  one  hundred  years,  the  surrogate  could  not  refuse 
to  admit  it  to  probate  because  the  gift  was  void  under  our 
statutes,  although  it  would  be  apparent  upon  the  face  of  the 
instrument.  It  would  be  his  duty  to  admit  the  will  to  probate 
upon  due  proof  of  the  statutory  requirements,  and,  if  asked 
to  construe  it,  to  pass  upon  the  validity  of  the  gift  afterward. 
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We  have  a  statute  which  provides  that  a  devise  to  a  child 
shall  not  lapse  even  if  the  devisee  dies  before  the  testator, 
provided  he  leaves  a  descendant  who  survives  the  testator,  and 
that  such  a  devise  shall  vest  in  the  surviving  descendant  the 
same  as  if  the  "  devisee  had  survived  the  testator  and  had 
died  intestate."  (2  E.  &  66,  §  52.)  Upon  the  trial  of  a  pro- 
ceeding to  prove  a  will  the  surrogate  could  not  try  the  question 
of  fact  as  to  who  died  first,  which  might  arise  under  this  statute, 
even  if  the  validity  of  the  only  gift  in  the  will  depended 
wholly  upon  it.  The  same  would  be  true  of  an  issue  a6  to 
marriage  or  divorce,  where  the  status  of  marriage  deter- 
mined the  effect  of  the  only  devise  or  bequest.  Such  issues 
are  immaterial  in  a  proceeding  to  prove  a  will  and  there  is 
nothing  in  the  statute,  which  is  the  exclusive  source  of  the 
surrogate's  authority,  to  show  that  the  legislature  intended  to 
clothe  him  with  power  to  decide  them.  We  agree  with  the 
learned  Appellate  Division  that,  "  The  true  rule  of  law  is 
that  when  a  paper,  unrevoked,  testamentary  in  character, 
purporting  on  its  face  to  devise  or  bequeath  real  or  personal 
property,  executed  according  to  the  formalities  of  the  statute 
by  a  person  of  proper  age  and  qualifications  and  shown  satis- 
factorily to  be  of  sound  mind  and  not  under  restraint,  is  pre- 
sented to  a  Surrogate's  Court  for  probate,  such  court  has  no 
authority  upon  the  question  of  its  admission  to  probate  to 
inquire  whether  the  provisions  of  the  paper  are  ineffectual  to 
pass  title  because  the  sole  beneficiary  and  executor  is  dead 
and  the  devise  or  bequest  has  thereby  lapsed,  or  because  the 
provisions  of  the  instrument  are  ineffectual  to  pass  title  to  the 
person  named.  Any  other  rule  would  lead  to  confusion  and 
to  the  introduction  of  false  issues  in  the  probate  of  wills." 

The  order  appealed  from  should  be  affirmed,  with  costs 
payable  out  of  the  estate,  and  the  question  certified  answered 
in  the  affirmative. 

The  decree  appealed  from  should  be  affirmed,  with  costs 
payable  by  the  public  administrator  personally. 

Cullen,  Ch.  J.,  Gray,  Bartlett,  Haight  and  Werner, 
JJ.,  concur;  O'Brien,  J.,  absent. 

Ordered  accordingly. 
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Joshua  C.  Sanders,  Respondent,  v.  Charles  T.  Saxton  et  ah, 
as  Commissioners  of  the  Land  Office  of  the  State  of  New 
York,  et  ah,  Appellants. 

Tax  — Action  against  State  Officers  to  Cancel  Tax  Sale  Deeds 
—  State  Necessary  Pa UTT — When  Action  Cannot  Be  Maintained. 
The  state  is  a  necessary  party  to  an  action  brought  by  the  owner  and  pos- 
sessor of  certain  lands  against  the  commissioners  of  the  land  office  and  the 
comptroller  of  the  state  of  New  York  to  have  certain  deeds,  executed  by 
the  comptroller  to  the  people  of  the  state  on  sale?  of  said  lands  for  unpaid 
taxes,  adjudged  illegal  and  void,  and  to  have  the  record  thereof  canceled, 
since  it  is  the  title  of  the  state  to  such  lands  that  is  to  be  passed  upon,  not 
a  trespass  or  any  other  illegal  act  of  the  defendants;  and  as  there  is  no 
statute  authorizing  a  suit  against  the  state  for  the  matter  set  forth  in  the 
complaint,  the  action  cannot  be  maintained. 

Sander*  v.  Saxton,  89  App.  Div.  421,  reversed. 

(Argued  June  8,  1005;  decided  October  24,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  15,  1904,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Julius  M.  Mayer,  Attorney- General  (Horace  McGuire  on 
the  brief),  for  appellants.  This  action  is  in  effect  an  action 
against  the  state,  and  the  state  cannot  be  sued  without  its  con- 
sent. (Moore  v.  Townsend,  102  N.  Y.  387 ;  Churchill  v. 
Onderdonk,  59  N.  Y.  134 ;  Miller  v.  Z.  I.  R.  R.  Co.,  71 
N.  Y.  380;  People  ex  rel.  Millard  v.  Roberts,  151  N.  Y 
543 ;  People  v.  Turner,  145  K  Y.  460-.) 

Robert  Goeller  for  respondent.  The  proper  parties  defend- 
ant are  before  the  court.  (Marbury  v.  Machison,  1  Cranch, 
137;  Osborn  v.  Batik  of  United  States,  9  Wheat.  738; 
United  States  v.  Lee,  106  U.  S.  196 ;  Rolston  v.  Missouri 
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Fund  Comrs.y  120  U.  S.  390;  People  ex  rel.  Millard  v. 
Roberts,  151  N.  Y.  540 ;  Nehasane  Park  Assn.  v.  Lloyd,  167 
N.  Y.  431.) 

Cullen,  Ch.  J.  The  action  was  brought  by  the  plaintiff 
as  the  owner  in  fee  and  possessor  of  certain  lands  in  the  late 
town  of  New  Utrecht  in  the  county  of  Kings  (now  part  of 
the  borough  of  Brooklyn  in  the  city  of  New  York)  against 
the  defendants,  except  the  defendant  Roberts,  as  commis- 
sioners of  the  land  office  of  the  state  of  New  York,  and  against 
the  defendant  Roberts,  as  comptroller  of  said  state,  to  have  cer- 
tain deeds  executed  by  the  comptroller  to  the  people  of  the 
state  on  sales  of  said  lands  for  unpaid  taxes  adjudged  illegal 
and  void  and  the  record  of  the  same  in  the  registrar's  office 
to  be  so  marked  and  to  require  the  comptroller  to  cancel  and 
vacate  the  record  thereof  in  his  office.  Judgment  was  granted 
substantially  as  prayed  for  in  the  complaint,  and  that  judg- 
ment affirmed  by  the  Appellate  Division,  from  which  affirm- 
ance an  appeal  has  been  taken  to  this  court. 

At  the  threshold  of  the  examination  of  this  appeal  there 
is  presented  to  us  the  question  of  the  right  of  the  plaintiff  to 
maintain  an  action  of  the  character  specified  against  the 
defendants  as  officers  of  the  state.  This  question  was  raised 
in  the  trial  court  by  a  motion  made  at  the  opening  of  the  case 
to  dismiss  the  complaint  on  the  ground  that  it  stated  no  cause 
of  action  against  the  defendants  and  that  the  court  had  no 
jurisdiction  of  the  subject-matter  of  the  suit.  To  the  denial 
of  that  motion  the  appellants  properly  excepted.  The  motion 
being  made  on  the  pleadings  no  consideration  of  the  sufficiency 
of  the  evidence  is  involved,  and  the  exception  survives  the 
unanimous  affirmance  by  the  Appellate  Division.  "We  think 
the  question  has  been  erroneously  decided  by  the  courts  below, 
that  the  action  was  not  maintainable  and  that  the  complaint 
should  have  been  dismissed  on  the  defendants9  motion. 

It  is  elementary  law  that  the  state  being  a  sovereign  can- 
not be  sued  except  with  its  own  consent  {Cohens  v.  Virginia, 
6  Wheat.  264 ;  Matter  of  Iloople,  179  N.  Y.  308),  subject, 
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of  course,  to  the  one  qualification  found  in  the  Federal  Con- 
stitution, that  an  action  may  be  maintained  by  one  6tate 
against  another  state.  But  though  the  state  cannot  be  sub- 
jected to  hostile  litigation  at  the  instance  of  the  individual, 
that  immunity  is  not  possessed  by  its  officers,  who  can  be 
held  responsible  for  illegal  trespasses  or  torts  on  the  rights  of 
an  individual,  even  though  they  act  or  assume  to  act  under 
the  authority  and  pursuant  to  the  directions  of  the  state. 
This  principle  was  established  at  quite  an  early  period  in  our 
history  by  the  decision  of  the  Supreme  Court  of  the  United 
States  in  Osborne  v.  Bank  of  United  States  (9  Wheat. 
738).  There  the  taxing  officers  of  the  state  of  Ohio  threat- 
ened to  collect  a  tax  imposed  by  the  state  on  a  bank  chartered 
by  the  United  States  and  had  already  seized  part  of  the  specie 
held  by  the  bank.  It  being  determined  that  the  state  could 
not  constitutionally  impose  the  tax  on  the  bank,  it  was  further 
held  that  the  officers  of  the  state  were  properly  restrained 
from  collecting  the  tax  and  compelled  to  restore  the  funds 
they  had  already  taken.  In  Davis  v.  Gray  (16  Wall.  203)  it 
was  held  that  a  state  officer  might  be  enjoined  from  executing 
a  state  law  in  conflict  with  the  Federal  Constitution  and  from 
incumbering,  by  patents  to  others,  lands  which  had  been  con- 
tracted to  a  railroad  company.  In  United  States  v.  Zee 
(106  U.  S.  196)  it  was  held  that  while  the  United  States 
could  not  be  sued  without  their  consent,  still  an  action  might 
be  brought  in  ejectment  to  recover  lands  in  the  possession  of 
the  officers  and  agents  of  the  United  States.  These  cases 
and  others  fully  support  the  doctrine  that  the  officers  and 
agents  of  the  United  States  and  of  the  states  may  be  sued 
for  their  illegal  acts  or  to  recover  property  illegally  possessed 
by  them  despite  the  immunity  of  their  principal.  That  doc* 
trine,  however,  does  not  cover  the  case  now  before  us.  The 
defendants  are  not  in  possession  of  the  plaintiff's  property, 
nor  have  they  been.  They  have  not  committed  nor  do 
they  threaten  to  commit  any  trespass  thereon,  or  any  other 
illegal  act  by  which  the  rights  of  the  plaintiff  may  be 
jeopardized  or  impaired.     The  action  is  both  in  effect  and  in 
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form  to  cancel  and  remove  the  deeds  to  the  people  of  the 
state  of  New  York  as  clouds  upon  the  plaintiff's  title.  The 
grantee  in  such  a  deed  is  plainly  a  necessary  party  to 
such  an  action,  as  it  is  the  title  of  that  grantee  that  is 
to  be  passed  upon,  and  it  cannot  be  adjudged  void  unless 
he  is  brought  in  court.  No  one  would  ordinarily  think 
of  disputing  this  proposition.  The  only  reason  for  omitting 
to  make  the  state  a  party  in  this  case  is  that  it  cannot 
be  made  a  party,  and  for  that  reason  it  is  sought  to  avoid 
the  immunity  that  the  state  possesses  by  making  its  officers 
parties  in  its  stead.  But  it  is  also  settled  by  the  decisions  of 
the  Supreme  Court  that  "  the  United  States  are  not  bound  by 
a  judgment  to  which  they  are  not  parties,  and  that  no  officer 
of  the  government  can,  by  defending  a  suit  against  private 
persons,  conclude  the  United  States  by  the  judgment."  {Carr 
v.  United  States,  98  U.  S.  433  ;  United  States  v.  Lee,  supra.) 
Now,  as  the  only  object  and  purpose  of  a  suit  in  equity  to 
remove  a  cloud  on  the  title  to  property  is  to  have  any  adverse 
title  that  may  be  asserted  under  such  cloud  passed  on  and 
adjudged  void  so  that  the  plaintiff  in  possession  may  be  for- 
ever afterwards  free  from  any  danger  of  the  hostile  claim,  it 
would  seem  plain  that  where  the  judgment  in  an  action  cannot 
conclude  or  bind  a  party  claiming  under  the  adverse  title  the 
action  must  fail.  It  is  true  that  in  one  of  the  earlier  cases 
{Davis  v.  Gray,  supra)  it  is  said :  "  Where  the  state  is  con- 
cerned the  state  should  bo  made  a  party  if  it  could  be  done. 
That  it  cannot  be  done  is  a  sufficient  reason  for  the  omission  to 
do  it,  and  the  court  may  proceed  to  decree  against  the  officers 
of  the  state  in  all  respects  as  if  the  same  were  a  party  to  the 
record."  If  these  remarks  are  to  be  construed  apart  from 
the  context  of  the  opinion  in  which  they  are  found  the 
proposition  stated  therein  is  far  too  broad,  as  it  would  entirely 
abrogate  the  immunity  from  suit  which  all  the  authorities  con- 
cede the  state  possesses.  But  that  the  court  intended  to  lay 
down  no  such  rule  is  apparent  from  its  subsequent  decision  in 
Louisiana  v.  Jumel  (107  U.  S.  711).  In  that  case  the  state 
passed  a  statute  compromising  the  claimp  of  its  bondholders 
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by  the  issue  of  a  new  consolidated  bond  in  substitution  of  its 
former  debt  and  declaring  that  the  statute  should  be  deemed  a 
contract  between  the  state  and  its  bondholders.  Subsequently, 
by  an  amendment  to  the  State  Constitution,  the  amount 
authorized  to  be  raised  by  taxation  of  property  within  the 
state  was  limited  and  the  interest  on  the  consolidated  bonds 
reduced.  The  holders  of  the  consolidated  bonds  presented 
their  coupons  for  payment,  which  was  refused,  and  thereupon 
brought  an  action  in  equity  to  restrain  the  state  officers  from 
applying  the  proceeds  of  the  state  taxes  to  other  purposes 
than  the  payment  of  said  coupons.  The  court  held  that  the 
statute  under  which  the  bonds  were  issued  constituted  a  con- 
tract between  the  state  and  the  holders  of  the  bonds  within 
the  protection  of  the  Federal  Constitution.  But  it  further 
held  that  in  reality  the  suit  was  a  suit  against  the  state  itself, 
and,  therefore,  could  not  be  maintained.  In  the  prevailing 
opinion  there  is  an  exhaustive  review  of  all  the  earlier  decisions 
of  the  subject.  It  is  shown  that  in  the  Osborne,  the  Davis 
and  the  Lee  cases  the  actions  were  to  restrain  the  commission 
of  unlawful  acts  by  the  state  or  government  officers  for  which 
the  command  of  their  principal  afforded  no  justification,  or  to 
recover  possession  of  property  held  equally  without  warrant 
of  right.  The  distinction  between  those  cases  and  the  one 
then  before  the  court  is  clearly  pointed  out  in  that  in  the  latter 
case  the  moneys  sought  to  be  reached  were  the  moneys  of  the 
state,  in  the  state  treasury,  impressed  with  no  trusts,  and  the 
relation  existing  between  the  state  and  the  bondholder  was 
merely  that  of  debtor  and  creditor.  Accordingly  it  was  held 
that  such  an  action  was  essentially  one  against  the  state  itself 
and,  therefore,  could  not  be  maintained.  The  same  principle 
governs  the  case  now  before  us.  The  title  now  sought  to  be 
adjudged  void  is  the  title  of  the  People  of  the  state,  the 
defense  of  which  has  not  been  committed  to  any  officer  by 
whose  appearance  the  state  could  be  concluded.  Nor  is  the 
decision  in  Louisiana  v.  Jumel  limited  or  qualified  by  the 
subsequent  decision  in  Rolston  v.  Missouri  Fund  Commis- 
sioners (120  U.  S.  390).  The  distinction  between  the  two 
31 
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cases  is  stated  ia  a  few  sentences  in  the  opinion  in  the  later 
case :  "  But  this  case  is  entirely  different  from  that  (Jumd 
case).  There  the  effort  was  to  compel  a  state  officer  to  do 
what  a  state  prohibited  him  from  doing.  Here  the  suit  i6  to 
get  a  state  officer  to  do  what  the  state  requires  of  him." 
The  property  rights  of  the  plaintiff  are  not  infringed  by  this 
decision.  He  is  in  possession  of  the  land.  If  any  one  should 
assume  to  enter  upon  it  by  ousting  him  from  possession  he 
might  defend  that  possession  not  only  physically  but  by 
actions  in  the  courts,  and  if  the  title  of  the  state  is  invalid, 
successfully  in  the  courts.  Even  in  the  case  of  a  deed  to  an 
individual  purchaser  on  a  tax  sale,  we  have  held  that  the  legis- 
lature may  restrict  or  abolish  the  right  of  the  owner  of  the 
land  to  relief  in  equity  against  the  deed  as  a  cloud  on  his  title, 
since  such  owner,  if  in  possession,  may  maintain  his  posses- 
sion and  if  out  of  possession  may  recover  it  by  ejectment. 
{Loomis  v.  City  of  LittU  Falls^  176  N.  Y.  31.)  As  we  have 
not  been  referred  to  any  statute  authorizing  a  suit  against 
the  state  for  the  matter  set  forth  in  the  complaint  we  are  of 
opinion  that  the  action  cannot  be  maintained. 

The  judgment  of  the  Appellate  Division  and  that  of  the 
Special  Term  should  be  reversed  and  the  complaint  dismissed, 
with  costs  in  all  the  courts. 

Gray,  O'Brien,  Bartlett,  Haight,  Vann  and  Wernbb, 
JJ.,  concur. 

Judgment  reversed,  etc. 


Stanislas  Dubuc,  Appellant,  v.  Lazell,  Dallet  and  Com- 
pany, Respondent. 

Trial  — When  Judgment  Is  Not  Void  Because  Entered  upon 
Verdict  Taken  by  Cleuk  op  Court  in  Absence  of  Judge.  A  judg- 
meDt  in  a  civil  action  entered  upon  the  verdict  of  a  jury  is  not  void 
because  the  verdict  whs  received  in  the  absence  of  the  justice  presiding 
at  the  trial,  where  it  appears  that  it  was  stipulated  in  open  court  by  the 
counsel  for  both  parties  that  the  verdict  should  be  received  by  the  clerk 
in  the  absence  of  the  justice  and  entered  upon  the  minutes  with  the  same 
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force  and  effect  as  if  such  justice  were  present,  and  the  justice,  thereupon 
left  the  court  room  without  adjourning  court  and  two  hours  later  the  jury 
returned  a  verdict  for  the  plaintiff  which  was  received  by  the  clerk  in  the 
presence  of  the  attorneys  for  both  parties  without  objection,  and  that 
four  days  thereafter  the  usual  motion  for  a  new  trial  was  made  by  counsel 
for  defendant  without  taking  any  objection  to  the  reception  of  the  verdict 
by  the  clerk  as  stipulated;  especially  is  this  true  where  counsel  for  defend- 
ant did  not  repudiate  the  stipulation  or  attack  the  judgment  on  the  ground 
that  it  was  void  until  after  an  affirmance  by  the  Appellate  Division  and 
an  appeal  from  its  decision  was  pending  in  the  Court  of  Appeals,  since 
counsel  was  then  estopped  by  his  conduct  and  laches  from  repudiating 
the  stipulation. 
Dubuc  v.  Lazell,  Dalley  &  Co.,  105  App.  Div.  533,  reversed. 

(Argued  October  2,  1905;  decided  October  24, 1905.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  June  21,  1905,  which  affirmed  an  order  of 
Special  Term  vacating  and  setting  aside  a  judgment  thereto- 
fore entered  in  the  above-entitled  action. 

This  action  was  tried  in  the  city  of  New  York  in  May, 
1904.  At  the  conclusion  of  the  charge  to  the  jury,  the  jus- 
tice presiding  at  the  trial  intimated  to  counsel  that  he  desired 
to  leave  for  his  home  in  Hudson.  It  was  thereupon  stipulated 
in  open  court  by  counsel  for  both  parties  that  the  verdict 
should  be  received  by  the  clerk  in  the  absence  of  the  court, 
and  entered  upon  the  minutes  with  the  same  force  and  effect 
as  though  the  court  were  present. 

The  justice  left  the  court  room  about  3  o'clock  in  the  after- 
noon without  adjourning  court,  and  about  two  hours  later  the 
jury  returned  a  verdict  which  was  received  by  the  clerk  in 
the  presence  of  the  attorneys  for  both  parties,  without  objec- 
tion. The  verdict  was  in  favor  of  the  plaintiff  for  $8,000. 
Four  days  thereafter  the  usual  motion  for  a  new  trial  was 
made  by  counsel  for  the  defendant,  but  on  that  motion  counsel 
took  no  objection  to  the  reception  of  the  verdict  by  the  clerk 
as  stipulated. 

An  appeal  was  taken  to  the  Appellate  Division,  where  the 
judgment  was  affirmed,  and  the  case  is  now  before  this  court. 
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Pending  this  last  appeal  and  after  the  defendant  had  received 
an  adverse  decision  at  the  Appellate  Division,  his  counsel 
made  a  motion  at  the  Special  Term  to  set  aside  the  judgment 
entered  upon  the  verdict,  on  the  ground  that  the  reception  of 
the  verdict  by  the  clerk  in  the  absence  of  the  trial  justice 
invalidated  the  judgment  based  thereon.  The  Special  Term 
granted  the  motion  and  its  decision  was  affirmed  in  the  Appel- 
late Division  by  a  divided  court.  An  appeal  to  this  court  has 
been  allowed  upon  the  following  certified  questions : 

"  1.  Did  there  exist  a  constitutional  court  at  the  time  when 
the  verdict  was  received? 

"  2.  Did  the  verdict  as  received  operate  as  an  estoppel  upon 
the  defendant  from  questioning  the  same  and  did  the  consent 
of  the  parties  render  the  verdict  valid  ? 

"  3.  It  not  appearing  by  the  record  upon  appeal  from  the 
judgment  that  a  justice  of  the  Supreme  Court  was  not  present 
when  the  verdict  was  received,  can  a  party  thereafter  object 
to  such  verdict  under  the  circumstances  of  this  case  ?  And  is 
the  court  obliged  to  vacate  the  judgment  upon  the  fact 
appearing  aliunde  f 

"  4.  Is  the  judgment  entered  upon  the  verdict  as  received 
a  valid  judgment  ? " 

Lyman  E.  Warren  for  appellant.  At  the  time  of  the 
reception  of  the  verdict  there  ^yas  a  constitutional  court  in 
session.  {Matter  of  Choate,  18  Civ.  Pro.  Eep.  180  ;  People 
ex  rel.  Choate  v.  Barrett,  56  Hun,  351 ;  People  v.  Sullivan, 
115  N.  Y.  185;  Bedal  v.  Spurr,  33  Minn.  207.)  The  recep- 
tion of  a  verdict  by  the  clerk  pursuant  to  stipulation  entered 
upon  the  minutes  is  not  irredeemably  void,  and  the  consent 
of  the  parties  rendered  the  verdict  valid.  (Sentenis  v.  Ladeio, 
140  K  Y.  463 ;  Matter  of  Cooper,  93  N.  Y.  507 ;  Baird  v. 
Mayor,  etc.,  74  N.  Y.  382 ;  Britton  v.  Fox,  39  Ind.  369  ; 
Willelt  v.  Porter,  42  Ind.  250 ;  McClure  v.  State,  77  Ind. 
287 ;  Queen  v.  State,  130  Ind.  340 ;  Wright  v.  Hemphill,  81 
N.  C.  33 ;  State  v.  Austin,  108  N.  C.  780.)  Defendant  is 
estopped  from  questioning  the  procedure.    (Fox  v.  Harding, 
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7  Cush.  532 ;  Kelly  v.  Christal,  16  Han,  242;  81  N.  Y.  619 ; 
1  Herrman  on  Estoppel,  §  55.) 

George  II.  Fletcher  for  respondent.  There  was  no  legally 
constituted  court  in  session  at  the  time  when  the  verdict  was 
received.  (8  Am.  &  Eng.  Ency.  of  Law  [2d  ed.],  22 ;  17 
Am.  &  Eng.  Ency.  of  Law  [2d  ed.],  717 ;  6  Am.  &  Eng. 
Ency.  of  Law  [2d  ed.],  135;  Paine  v.  Aldrich,  36  N.  Y. 
S.  K.  999 ;  Matter  of  Terrill,  52  Kan.  29 ;  Code  Civ.  Pro. 
§  999 ;  Ilicenhotham  v.  Lowenbein,  6  Robt.  561 ;  Hogan  v. 
Mullins,  22  App.  Div.  117;  22  Ency.  of  PI.  &  Pr.  925; 
Ilinman  v.  People,  13  Hun,  266 ;  French  v.  Merrill,  27 
App.  Div.  612 ;  Ingersoll  v.  Town  of  Lansing,  51  Hun,  101 ; 
Morris  v.  Harburger,  100  App.  Div.  357 ;  People  v.  Shaw, 
63  N.  Y.  36 ;  People  v.  Borh,  96  N.  Y.  188.)  The  consent 
of  the  parties  did  not  render  the  verdict  valid  nor  is  the 
defendant  estopped  from  questioning  the  same.  {Dudley  v. 
Maheio,  3  N".  Y.  9 ;  Morris  v.  Harhirger,  100  App.  Div. 
357;  French  v.  Merrill,  27  App.  Div.  612;  Cance?ni  v. 
People,  18  N.  Y.  128;  Oakley  v.  AspinwaU,  3  N.  Y.  547; 
£.,  etc.,  P.  P.  Co.  v.  Polly,  14  Gratt.  447 ;  Warner  v.  N. 
Y.  C.  R.  P.  Co.,  52  K  Y.  437.)  The  judgment  was  prop- 
erly vacated  on  motion.  (  White  v.  Coulter,  59  N.  Y.  629  ; 
Code  Civ.  Pro.  §  1282;  Ladd  v.  Stevenson,  112  N.  Y.  325.) 

'Werner,  J.  Defendant's  counsel  admits  that  he  stipulated 
in  open  court  that  the  verdict  of  the  jury  might  be  received 
by  the  clerk  with  the  same  force  and  effect  as  if  the  presiding 
justice  were  present.  He  does  not  claim  that  this  stipulation 
was  entered  into  through  mistake  or  inadvertence,  nor  has  he 
ever  asked  to  be  relieved  from  it.  Four  days  after  the  ver- 
dict was  rendered  he  made  a  motion  for  a  new  trial  without 
even  alluding  to  any  objection  to  the  manner  in  which  the 
verdict  was  received.  That  motion  having  been  denied  he 
took  an  appeal  to  the  Appellate  Division  and  in  that  court, 
although  he  urged  every  other  objection  to  the  validity  of  the 
judgment,  he  was  silent  as  to  his  stipulation.  Not  until  his 
appeal  had  resulted  in  an  adverse  decision,  and  he  had  taken 
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his  final  appeal  to  this  court,  did  he  make  the  motion  which 
eventuated  in  the  order  we  are  now  asked  to  review.  It  is 
obvious  that  if  such  a  stipulation  may  be  repudiated  under 
such  circumstances,  it  must  be  because  of  the  inherent  ille- 
gality of  the  proceedings  taken  under  the  stipulation.  That 
seems  to  be  the  ground  taken  by  defendant's  counsel  and  sub- 
scribed to  by  the  courts  below.  We  entertain  a  different 
view.  We  think  the  stipulation  was  one  which  counsel  had 
a  right  to  make,  but  even  if  there  were  doubt  upon  that  sub- 
ject we  think  defendant's  counsel  is  estopped  by  his  conduct 
and  laches  from  repudiating  his  stipulation  at  this  late  day. 

"  Parties  by  their  stipulations  may  in  many  ways  make  the 
law  for  any  legal  proceedings  to  which  they  are  parties, 
which  not  only  binds  them,  but  which  the  courts  are  bound 
to  enforce.  They  may  stipulate  away  statutory,  and  even 
constitutional  rights.  They  may  stipulate  for  shorter  limita- 
tions of  time  for  bringing  actions  for  the  breach  of  contract 
than  are  prescribed  by  the  statutes,  such  limitations  being 
frequently  found  in  insurance  policies.  They  may  stipulate 
that  the  decision  of  a  court  shall  be  final,  and  thus  waive  the 
right  of  appeal ;  and  all  such  stipulations  not  unreasonable, 
not  against  good  morals,  or  sound  public  policy,  have  been 
and  will  be  enforced  ;  and  generally,  all  stipulations  made  by 
parties  for  the  government  of  their  conduct,  or  the  control  of 
their  rights,  in  the  trial  of  a  cause,  or  the  conduct  of  litiga- 
tion, are  enforced  by  the  courts."  This  was  the  language  of 
Judge  Earl  in  writing  for  this  court  in  Matter  of  If.  Y.y  Z. 
<jfe  TF.  B.  B.  Co.  (98  N.  Y.  447,  453),  where  many  authorities 
are  cited. 

"  In  civil  cases  a  party  may  stipulate  away  his  rights,  ques- 
tions of  jurisdiction,  as  well  as  others,  and  he  may  do  this  by 
express  agreement,  by  acts  inconsistent  with  the  objection,  or 
by  his  silence  and  omission  to  present  the  proper  objections 
when  he  ought  to  object."  (Cowenhoven  v.  BaM,  118  N.  Y. 
231,  236  ;   Vose  v.  Cockcroft,  44  id.  415.) 

The  learned  counsel  for  the  respondent,  while  recognizing 
the  force  of  this  rule,  contends  that  it  has  no  application  to 
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this  case  for  the  reason  that  the  presence  of  the  trial  judge  at 
the  time  of  the  reception  of  the  verdict  was  necessary  in  order 
to  constitute  a  valid  count.  In  support  of  this  contention  he 
invokes  the  well-established  principle  that  mere  consent  cannot 
create  a  court  nor  endow  it  with  jurisdiction.  The  answer  to 
this  argument  is,  that  in  the  case  at  bar  there  was  a  validly 
constituted  court  having  jurisdiction  of  the  subject-matter  and 
of  the  parties.  The  absence  of  the  trial  judge  when  the  ver- 
dict was  received  was,  at  most,  an  irregularity  which  the  par- 
ties could  and  did  waive,  and  while  it  would  undoubtedly 
have  been  competent  for  the  court  to  have  relieved  the 
defendant  from  the  effect  of  his  stipulation  and  waiver  upon 
good  cause  shown,  that  could  only  have  been  properly  done  if 
the  defendant  had  moved  promptly. 

In  recent  years  it  has  been  common  practice  to  permit  the 
rendition  of  sealed  verdicts  in  the  absence  of  the  judge  or  jus- 
tice presiding  at  the  trial.  It  has  never  been  claimed  that  the 
absence  of  the  judge  or  justice  in  such  cases  has  the  effect  of 
destroying  the  autonomy  of  the  court  or  rendering  its  judg- 
ments void,  and  we  do  not  perceive  how  the  absence  of  the 
justice  nnder  the  facts  disclosed  by  this  record  could  have  had 
any  such  effect. 

In  criminal  trials  the  rule  is  undoubtedly  different.  (Can- 
cemi  v.  People^  18  N".  Y.  128.)  In  the  case  at  bar,  however, 
we  have  simply  a  civil  and  private  controversy,  embracing  no 
element  of  public  interest  or  policy  that  rendered  the  presence 
of  the  justice  essential  to  the  ministerial  act  of  receiving  a 
verdict,  where  the  parties  without  coercion  or  mistake  had 
stipulated  that  they,  together  with  the  clerk,  would  receive 
the  verdict  in  the  absence  of  the  justice.  The  law  applicable 
to  this  case  is  well  expressed  by  Judge  Cooley  in  his  work  on 
Constitutional  Limitations  (5th  ed.  pp.  504,  505),  where  he 
says :  "  When  it  is  once  made  to  appear  that  a  court  has  juris- 
diction of  the  subject-matter  and  of  the  parties,  the  judgment 
which  it  pronounces  must  be  held  conclusive  and  binding 
upon  the  parties  thereto  and  their  privies,  notwithstanding 
the  court  may  have  proceeded   irregularly,  or  erred  in  its 
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application  of  the  law  to  the  case  before  it.  It  i&  a  general 
rule  that  irregularities  in  the  course  of  judicial  proceedings 
do  not  render  them  void.  An  irregularity  may  be  defined  as 
the  failure  to  observe  that  particular  course  of  proceeding 
which,  conformably  with  the  practice  of  the  court,  ought  to 
have  been  observed  in  the  case ;  and  if  a  party  claims  to  be 
aggrieved  by  this,  he  must  apply  to  the  court  in  which  the 
suit  is  pending  to  set  aside  the  proceedings,  or  to  give  him 
such  other  redress  as  he  thinks  himself  entitled  to;  or  he 
must  take  steps  to  have  the  judgment  reversed  by  removing 
the  case  for  review  to  an  appellate  court,  if  such  there  be." 

Defendant's  counsel  is  doubtless  correct  in  saying  that  the 
consent  of  parties  cannot  empower  the  court  to  delegate  to 
the  clerk  any  judicial  functions.  But  there  was  no  attempt 
to  do  any  such  thing  in  the  case  at  bar.  It  is  always  the  duty 
of  the  clerk  to  receive  the  verdict  of  a  jury,  and  while  that  is 
usually  done  in  the  presence  of  the  presiding  judge,  the  latter 
exercises  no  strictly  judicial  function  at  such  a  time,  except 
the  physical  act  of  presiding,  unless  some  motion  is  made  or 
the  verdict  as  rendered  needs  correction.  There  is  no  claim 
here  that  the  verdict  was  not  regular,  and  we  hold  that  in  receiv- 
ing it  the  clerk  was  not  invested  with  any  judicial  function. 

We  are  aware  that  in  some  cases  the  lower  courts  of  this 
state  seem  to  have  adopted  the  contrary  view.  (French  v. 
Merrill,  27  App.  Div.  612;  Morris  v.  Harburger,  100  id. 
357 ;  Ingersoll  v.  Town  of  Laming,  51  Hun,  101.)  When 
these  cases  are  examined,  however,  it  will  be  found  that  while 
the  opinions  upon  which  they  rest  seem  to  be  at  variauce  with 
the  views  here  expressed,  each  is  based  upon  special  and 
peculiar  circumstances  which  were  in  and  of  themselves  quite 
sufficient  to  warrant  the  decisions  made.  In  French  v.  Mer- 
rill the  defendant,  against  whom  a  verdict  had  been  rendered, 
died  wjthin  two  days  thereafter  and  before  judgment  had 
been  entered.  The  cause  of  action  was  one  that  did  not  sur- 
vive. The  executrix  moved  promptly  to  have  the  verdict  set 
aside.  It  was  granted  for  reasons  that  become  obvious  upon 
the  mere  statement  of  the  case.     In  Morris  v.  Harhurger 
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the  presiding  judge  directed  that  in  his  absence  the  clerk 
should  receive  the  verdict.  The  parties  did  not  consent  to 
the  arrangement  and  moved  promptly  for  a  new  trial  upon 
that  gronnd.  In  Ingersoll  v.  Town  of  Lansing  the  presid- 
ing justice  left  the  court  on  Friday  and  did  not  return  until 
the  following  Tuesday.  Under  the  circumstances  it  was  held 
that  the  jury  might  have  been  coerced  into  agreeing  so  as  not 
to  be  kept  together  for  four  days.  A  motion  to  set  aside  the 
verdict  was  made  promptly,  and  in  that  case  Judge  Martin 
expressly  refused  to  hold  that  it  was  not  competent  for  par- 
ties under  any  circumstances  to  make  a  binding  stipulation 
that  a  verdict  should  be  received  in  the  absence  of  the  judge. 

In  deciding  this  question  upon  the  particular  facts  of  this 
case,  we  do  not  wish  to  be  understood  as  approving  a  practice 
that  is  concededly  irregular,  although  at  times  desirable  and 
even  necessary.  We  simply  hold  that  the  judgment  herein, 
entered  upon  the  verdict  received  under  the  circumstances 
disclosed  on  this  appeal,  is  not  void  because  the  verdict  was 
received  in  the  absence  of  the  presiding  justice. 

The  order  should  be  reversed,  with  costs,  and  motion  denied, 
with  ten  dollars  costs ;  the  first  and  fourth  certified  questions 
are  answered  in  the  affirmative ;  the  second  and  third  are  not 
answered. 

Cullen,  Ch.  J.,  Gray,  Bartlett,  Haight  and  Vann,  J  J., 
concur  ;  O'Brien,  J.,  absent. 

Order  reversed,  etc. 


In  the  Matter  of  the  Application  of  the  Long  Beaoh  Land 
Company,  Respondent,  for  a  Writ  of  Certiorari. 

William  H.  S.  Smith  et  al.,  as  Assessors  of  the  Town  of 
Hempstead,  Appellants. 

Tax— Assessors)  Stipulation  as  to  Reduction  op  Assessment  on 
Leased  Lands  Improperly  Considered  by  Court  in  Proceeding  to 
Review  Assessment.  A  stipulation  made  by  assessors,  in  a  proceeding  to 
review  an  assessment  of  land  claimed  to  be  held  under  leases,  that  if  the 
court  decides  that  the  owner  is  not  entitled  to  immediate  possession  then 
the  assessment  may  be  reduced  to  a  specified  sum,  fails  where  the  court 
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properly  refuses  to  pass  upon  the  question  of  the  validity  of  the  leases  in 
such  a  proceeding  and  should  be  disregarded;  and  the  court  should 
proceed  and  ascertain  by  reference  or  otherwise  the  fair  value  of  the  land, 
as  a  basis  upon  which  the  owner  is  taxable,  notwithstanding  the  existence 
of  the  leases. 
Matter  of  Long  Beach  Land  Co.,  106  App.  Div.  253,  reversed. 

(Argued  October  4,  1905;  decided  October  24,  1005.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  23,  1905,  which  affirmed  an  order  of  Special  Term 
reducing  an  assessment  for  taxation  upon  lands  of  the 
petitioner. 

The  relator,  the  Long  Beach  Land  Company,  is  the  owner 
of  a  large  tract  of  beach  land  situated  in  the  town  of  Hemp- 
stead, Long  Island.  This  land  formerly  belonged  to  that 
town,  which  conveyed  it  to  the  relator  in  1900,  and  in  1904 
the  lan^  and  buildings  were  assessed  at  $200,000  by  the  local 
board  of  assessors.  The  relator  complains  of  this  valuation 
as  excessive,  and  has  brought  this  proceeding  to  obtain  a 
reduction  thereof. 

It  appears  from  the  relator's  petition  that  in  the  year  1880 
certain  persons  who  claimed  to  act  for  the  town  of  Hemp- 
stead, executed  two  leases,  demising  the  land  in  question  to 
one  Thomas  R.  Sharp  for  the  period  of  fifty  years,  at  an 
annual  rental  reserved  in  one  lease  of  $300,  and  in  the  other 
of  $700.  A  corporation  known  as  the  Long  Beach  Associa- 
tion subsequently  acquired  the  rights  of  the  said  Sharp  in 
these  leases.  The  lessee,  or  his  assigns,  erected  buildings  on 
the  land,  but  there  is  nothing  in  the  leases  which  gives  them 
the  right  to  remove  such  buildings  at  the  end  of  the  term. 

The  relator  claims  that  by  reason  of  these  leases  it  can 
have  no  actual  possession  of  this  land  until  the  expiration  of 
such  leases  in  1930,  and  that  its  income  therefrom  is  confined 
to  the  rents  reserved,  amounting  to  $500. 

The  board  of  assessors  in  their  return  to  the  writ  alleged 
that  the  lands  were  worth  $200,000  and  that  they  regard  that 
sum  as  a  fair  valuation.     They  alleged  that  the  leases  above 
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mentioned  were  void ;  "  that  the  town  had  never  i  made  long 
leases  of  all  of  6aid  lands  to  Thomas  R.  Sharp,'  as  alleged  in 
relator's  petition,  but  instead,  that  such  alleged  leases  were 
made  and  delivered  by  the  members  of  the  Town  Board  of 
said  Town  of  Hempstead  without  authorization  of  the  inhab- 
itants of  the  town  and  in  violation  of  law ;  that  the  said  alleged 
leases  were  mere  paper  writings  signed  by  individual  officials 
and  of  no  legal  force  or  effect,  and  that,  they  being  null  and 
void,  the  relator  has  the  right  to  the  present  use  and  enjoy- 
ment of  the  said  property."  The  return  also  contains  the  fol- 
lowing stipulation  :  "  Defendants  further  say  that  should  it  be 
decided  by  the  court  that  the  petitioner  has  not  now  and  is 
not  entitled  to  possession  and  use  of  the  premises  so  assessed, 
they  would  regard  the  sum  of  $200,000  as  too  high  a  valua- 
tion to  be  put  on  the  lands ;  if  so  decided  by  the  court,  they 
will  not  put  the  petitioner  to  the  trouble  of  offering  proof  of 
value,  but  will  consent  to  the  entry  of  an  order  fixing  the 
value  at  $50,000." 

The  parties  have  also  entered  into  the  following  stipula- 
tion :  "  That  the  lands  referred  to  in  the  petition  and  return 
are  a  part  of  the  common  lands  which  were  of  the  town  of 
Hempstead  granted  by  the  Dongan  Patent  and  previous 
patents.  That  the  alleged  leases  referred  to,  as  granted  by 
members  of  the  town  board,  were  never  submitted  to  the 
people  of  the  town  at  a  town  meeting  after  they  were  given  ; 
neither  was  the  proposition  to  lease  submitted  before  they 
were  given." 

At  Special  Term  the  assessment  was  reduced  to  $50,000  and 
its  decision  thereon  has  been  affirmed  by  the  Appellate  Division. 

George  Wallace  for  appellants.  The  Tax  Law  governs  all 
assessments  and  must  be  explicitly  followed.  (L.  1896,  ch. 
908,  §§  2,  4,  21 ;  Matter  of  Z.  B.  Land  Co.,  101  App. 
Div.  161.) 

James  W.  Treadwell  and  Fred  Ingraham  for  respondent. 
The  proceeding  is  a  statutory  one  under  the  Tax  Law.     By 
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the  express  terms  of  that  law  the  court  is  authorized  to  reduce 
the  assessment  if  apparently  erroneous,  and  is  only  required 
to  take  testimony  when,  upon  inspection  of  the  return,  it 
seems  to  the  court  necessary  60  to  do.  (L.  1896,  ch.  908, 
§  253.)  The  taking  of  oral  testimony  is  not  mandatory  unless 
there  is  a  substantial  issue  upon  material  facts.  Here  there 
was  none.  {People  v.  Zoll,  97  N.  Y.  203  ;  People  v.  Feitner, 
92  App.  Div.  518.)  The  court  and  the  assessors  were  bound 
by  the  admission  and  consent  contained  in  the  return.  The 
return  was  a  pleading  and  governed  by  all  the  rules  as  to 
pleadings.  (Matter  of  Cathedral  of  Incarnation,  91  App. 
Div.  543  ;  Paige  v.  Wittet,  38  N.  Y.  28  ;  Field  v.  Surpless, 
83  App.  Div.  268  ;  Traitel  v.  Dwyer,  61  N.  Y.  Supp.  1100  , 
Straus  v.  Am.  Pub.  Awn.,  96  App.  Div.  315.) 

Werner,  J.  Both  parties  concede,  and  the  courts  below 
have  held,  that  the  validity  of  the  so-called  leases  to  Sharp 
cannot  be  passed  upon  in  this  proceeding.  It  is  obvious, 
however,  that  these  leases  have  been  considered  and  their 
validity  assumed  by  the  courts  below  in  reducing  the  assess- 
ment. In  the  absence  of  other  evidence,  effect  has  been  given 
to  the  stipulation  contained  in  the  return  of  the  assessors  to 
the  effect  that  if  it  should  be  decided  by  the  court  that  the 
relator  "  has  not  now  and  is  not  entitled  to  possession  and  use 
of  the  premises,  they  wonld  regard  the  sum  of  $200,000  as 
too  high  a  valuation  to  be  put  upon  the  lands,"  and  would 
consent  that  the  value  be  fixed  at  $50,000. 

We  think  this  stipulation  should  have  been  disregarded. 
The  court  should  have  proceeded  by  reference,  or  otherwise, 
to  ascertain  the  fair  value  of  the  land.  In  their  return  the 
assessors  stated  that  they  regarded  the  sum  of  $200,000  to  be 
the  fair  value  of  the  lands.  They  denied  the  validity  of  the 
leases  and  their  stipulation  relating  to  the  reduction  of  the 
assessment  was  qualified  by  the  condition,  if  the  court  should 
decide  that  the  relator  was  not  entitled  to  the  possession  of 
the  land,  in  which  event  they  regarded  the  sum  of  $200,000 
is  too  high  a  value  and  would  consent  to  its  being  fixed  at 
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$50,000.  Since  the  court  properly  decided  that  it  had  no 
power  in  this  proceeding  to  determine  the  validity  of  the 
leases,  the  occasion  and  purpose  of  the  stipulation  failed.  It 
was  limited  by  its  terms  to  an  event  that  has  never  occurred. 
When  the  court  refused  to  pass  upon  the  validity  of  the  leases, 
the  stipulation  was  no  longer  of  any  force.  It  is  evident  that 
the  assessors  did  not  regard  the  leases  as  valid,  and  they  so 
stated  in  their  return.  They  regarded  the  relator  as  entitled 
to  the  immediate  possession  of  the  premises,  and  upon  that 
basis  fixed  the  fair  value  thereof  at  $200,000.  It  was  only  in 
the  event  that  the  court  should  hold  the  contrary  that  they 
consented  to  a  reduction  to  $50,000. 

It  appears  that  since  this  application  was  made,  the  Appel- 
late Division  has  affirmed  a  decision  of  the  County  Court 
made  in  a  proceeding  to  apportion  the  taxes  for  the  previous 
year  (1903)  between  the  owner  and  the  tenant,  the  Long  Beach 
Association,  wherein  apportionment  was  denied.  In  that  pro- 
ceeding it  was  held  that  the  relator  here  was  the  rightful 
owner  of  the  buildings  upon  the  premises  {Matter  of  Long 
Beach  Land  Co.,  101  App.  Div.  159),  and  while  that  decision 
was  rendered  after  the  assessment  in  question  was  made,  and 
is  not  controlling  here,  it  throws  a  strong  sidelight  upon  the 
stipulation  relied  upon  by  the  relator  and  explains  the  purpose 
for  which  it  was  made. 

The  learned  counsel  for  the  relator  further  contends  that 
the  deed  from  the  town  to  the  relator  conveyed  nothing  to 
the  latter  except  the  reversionary  interest  remaining  after  the 
expiration  of  the  leases,  together  with  the  rents  reserved,  and, 
therefore,  the  assessment  is  excessive.  The  answer  to  that 
contention  is  that  the  relator  was  the  owner  of  the  land  and 
as  such  owner  was  subject  to  be  taxed  upon  the  basis  of  the 
fair  value  thereof,  notwithstanding  the  existence  of  the  leases. 

This  situation  is  not  changed  by  section  8  of  the  Tax  Law, 
which  provides  that  rents  reserved  in  leases  for  a  term  of 
more  than  twenty-one  years  shall  be  taxable  to  the  person 
entitled  to  receive  the  same  as  personal  property.  This 
statute  was  originally  enacted  to  remedy  some  of  the  condi- 
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tions  which  were  created  by  the  old  manorial  or  Van  Kens- 
selaer  leases,  and  which  gave  rise  to  the  anti-rent  war,  as 
it  was  called.  (L.  1846,  ch.  327 ;  City  of  Buffalo  v.  Le 
Couteulx,  15  N.  Y.  451.)  Shortly  after  its  enactment  this 
statute  was  construed  by  the  Supreme  Court,  and  it  was 
stated  that  it  might  in  6ome  cases  result  in  double  taxation, 
but  the  necessity  and  expediency  of  the  tax  was  to  be  judged 
by  the  legislature.  (Livingston  v.  Hollenheck^  4  Barb.  9; 
Le  Couteulx  v.  Supervisors  of  Erie  Co.,  7  id.  249.)  It  is  not 
perceived,  therefore,  how  this  statute  affects  the  liability  of 
the  relator  to  pay  taxes  upon  the  real  estate  in  question. 

It  follows  that  the  order  appealed  from  should  be  reversed 
and  the  proceeding  remitted  to  the  Special  Term,  with  direc- 
tions to  proceed,  either  by  reference  or  otherwise,  to  take 
proof  as  to  the  value  of  the  lands  in  question,  with  costs  to 
abide  the  final  award  of  costs. 

Cullen,  Ch.  J.,  Gray,  Bartlett,  Haight  and  Vann,  JJ., 
concur ;  O'Brien,  J.,  absent. 

Order  reversed,  etc. 


John  P.  Bowman,  as  Executor  of  Mary  W.  Jewett, 
Deceased,  Appellant,  v.  The  Domestic  and  Foreign  Mis- 
sionary Society  of  the  Protestant  Episcopal  Church 
in  the  United  States  of  America,  Respondent,  Impleaded 
with  Others. 

Will  —  When  Indefinite  Bequest  May  Be  Supported  as  a  Trust 
for  Charitable  Purposes.  A  bequest  of  a  specified  sum  '  to  be  equally 
divided  between  the  Indian  Missions  and  Domestic  Missions  of  the  United 
Slates, '  where  there  are  no  such  corporations  or  associations  and  there 
is  not  sufficient  extrinsic  evidence  to  identify  the  legatees,  is  too  indefi- 
nite to  be  construed  as  a  direct  bequest  to  any  beneficiary;  the  bequest, 
however,  does  not  fall  where  the  evidence  sufficiently  indicates  the  chari- 
table purpose  of  the  testatrix,  but  may  be  supported  as  a  trust  for  chari- 
table purposes  to  be  administered  by  the  Supreme  Court.  (L.  ±893,  ch. 
701,  amd.  L.  1901,  ch.  291  ) 

Bowman  v.  D  -meatic  A  Foreign  Mimonary  Society  of  P  K  Church,  100 
App.  Diy.  29,  modified. 

(Argued  October  11,  1905;  decided  October  24,  1905.) 
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Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  28,  1904,  which  reversed  in  part  a  judgment  of 
Special  Term  construing  the  will  of  Mary  W.  Jewett,  deceased. 

The  facts,  60  far  as  material,  are  stated  in  the  opinion. 

John  P.  Bowman  and  Timothy  J.  JVighar  for  appellant. 
This  is  not  a  case  of  misnomer  of  a  legatee,  but  one  where 
there  is  an  entire  failure  to  name  any  legatee,  and  the  court 
cannot  supply  that  omission.  {Lefever  v.  Lefever,  59  N.  Y. 
434 ;  Missionary  Society  v.  Reynolds,  9  Md.  341 ;  Matter  of 
Goodrich,  2  Kedf .  45 ;  Mitchell  v.  Presbyterian  Church,  3 
Dem.  603.)  The  bequest  referred  to  is  not  valid  as  a  char- 
itable use  under  chapter  701  of  the  Laws  of  1893  as  amended 
by  chapter  291  of  the  Laws  of  1901.  {Holland  v.  Alcock, 
108  K  Y.  312;  Allen  v.  Stevens,  161  N.  Y.  122;  Williams 
v.  Williams,  8  N.  Y.  524 ;  Beekman  v.  Bonsor,  23  N.  Y. 
298 ;  Fairchild  v.  Edson,  154  N.  Y.  199 ;  Mount  v.  Tuttte, 
99  App.  Div.  433.) 

Charles  E.  Hotchkiss,  Julien  T.  Davies  and  Charles  K. 
AUen  for  respondent.  A  misnomer  of  a  society  or  organiza- 
tion intended  to  be  benefited  by  a  legacy  will  not  defeat  a 
bequest  if  it  can  reasonably  be  shown  what  society  in  fact 
was  contemplated  by  the  testator.  A  bequest  to  a  corpora- 
tion need  not  state  its  corporate  name,  it  being  sufficient  if 
the  legatee  is  so  defined  as  to  be  distinguished  from  any  other. 
{Board  of  Missions  v.  Scovell,  3  Dem.  516 ;  Gilmer  v.  Stone9 
120  U.  S.  586 ;  Makeown  v.  Ardagh,  10  Ir.  Rep.  Eq.  442 ; 
Miss.  Society  v.  Mead,  131  111.  338 ;  Matter  of  Maguire,  9 
Eq.  Cas.  632 ;  Tollman  v.  Tollman,  3  Misc.  Rep.  465 ;  JST.  Y. 
Inst.  v.  How,  10  N.  Y.  84 ;  Leonard  v.  Davenport,  58  How. 
Pr.  384,  387 ;  St.  Luke's  Home  v.  Association,  52  1ST.  Y. 
191 ;  Greer  v.  Belknap,  63  Ilow.  Pr.  393 ;  Canfield  v. 
Crandall,  4  Dem.  111.)  The  bequest  under  clause  9  of 
the  will  of  testatrix  should  be  upheld  as  a  direct  bequest  to 
the  missionary  society.    {Matter  of  Griffin,  167  N.  Y.  71 ; 


496  Bowman  v.  Domestic  &  Foreign  M.  Soo.        [Oct., 

Opiniou  of  the  Court,  per  Werner,  J.  [Vol.  183. 

Bruere  v.  Cook,  63  N.  J.  Eq.  624;  Matter  of  Look,  7  N.  Y. 
Supp.  298 ;  Bird  v.  Merklee,  144  N.  T.  544 ;  Missionary 
Society  v.   Gaither,  62    Fed.    Rep.  422 ;  Matter  of  Isbell, 

1  A'pp.  Div.  158;  Reilly  v.  V.  P.  Infirmary,  87  Md. 
644 ;  W.  F  Missionary  Society  v.  Mitchell,  93  Md.  199 ; 
Missionary  Society  v.  Calvert,  32  Gratt.  357;  Lane  v. 
Eaton,  38  L.  R.  A.  669;  Wetmore  v.  Parker,  52  N.  Y. 
459;  Vail  v.  L.  L  R.  R.,  106  K  Y.  283.)  Chapter  701  of 
the  Laws  of  1893  has  revived  the  old  English  laws  of  char- 
itable uses  and  trusts.  (McCartee  v.  Orphan  Asylum,  9  Cow. 
437;  Dodge  Church  v.  Mott,  7  Paige,  77;  ShotweU  v.  Mott, 

2  Sandf.  Ch.  46 ;  Dammert  v.  Osborne,  140  N.  Y.  30 ;  Mat- 
ter of  Watson,  171  K  Y.  256 ;  Tilden  v.  Green,  130  K  Y. 
29.)  The  bequest  in  paragraph  9  of  the  will  was  a  valid 
bequest  for  charitable  uses.  (Marse  v.  Morse,  85  N.  Y.  53  ; 
1  Perry  on  Trusts  [5th  ed.],  §  82 ;  Missionary  Society  v. 
Calvert,  32  Gratt.  357  ;  Fontain  v.  Ravend,  17  How.  [U.  S.] 
369 ;  Williams  v.  Williams,  8  N.  Y.  525 ;  Cross  v.  U.  S.  T. 
Co.,  131  N.  Y.  330 ;  Mormon  Church  v.  United  States,  136 
U.  S.  1 ;  Russell  v.  Allen,  107  U.  S.  163  ;  Wood  v.  i>am*y 
66  Fed.  Rep.  807 ;  Moggridge  v.  Thackwell,  7  Ves.  36  ;  Wins- 
low  v.  Cummings,  57  Mass.  358.)  If  the  bequest  under  clause 
9  of  the  will  of  decedent  should  be  held  to  create  a  charitable 
trust,  then  the  missionary  society  should  be  appointed  the 
trustee  thereunder  to  carry  out  the  trust.  (S/ieldon  v.  Chap- 
pell,  47  Hun,  59  ;  Currin  v.  Fanning,  13  Hun,  458  ;  De 
Camp  v.  Dobbins,  29  N.  J.  Eq.  36.) 

Werner,  J.  This  action  was  brought  to  obtain  a  construc- 
tion of  the  will  of  Mary  W.  Jewett  who  died  in  the  village  of 
Clarkson,  Monroe  county,  on  or  about  April  13th,  1903.  The 
only  portion  thereof  in  controversy  on  this  appeal  is  the  ninth 
paragraph  which  reads  as  follows :  "  I  give,  devise  and  bequeath 
the  sum  of  two  thousand  dollars  to  be  equally  divided  between 
the  Indian  Missions  and  Domestic  Missions  of  the  United 
States  in  memoriam  of  the  late  Mary  A.  Archer." 

The  respondent,  The  Domestic  and   Foreign   Missionary 
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Society  of  the  Protestant  Episcopal  Church  of  the  United 
States  of  America,  was  duly  incorporated  under  the  laws  of 
this  state,  having  for  its  purpose  the  general  conduct  of  mis- 
sionary operations  in  all  lands.  This  society  claims  to  be 
entitled  to  the  bequest  contained  in  the  above-quoted  clause 
and  for  that  reason  is  made  a  party  to  the  action.  Upon  oral 
evidence  showing  that  the  defendant  is  the  only  missionary 
organization  connected  with  the  Protestant  Episcopal  church, 
of  which  the  testatrix  had  been  a  lifelong  and  active  member, 
the  trial  court  held  that  the  clause  in  qnestion  was  void  for 
indefiniteness  in  that  neither  the  will  nor  the  evidence  was 
sufficiently  clear  to  show  that  the  defendant  was  intended  to 
be  the  beneficiary.  The  Appellate  Division  reversed  the 
judgment  of  the  trial  court  in  this  respect  and  held  that  the 
defendant  missionary  society  was  described  and  indicated  with 
enough  accuracy  to  be  entitled  to  the  bequest. 

We  think  the  trial  court  correctly  held  that  the  clause  in 
question,  even  when  read  in  connection  with  evidence  adduced 
at  the  trial,  was  too  indefinite  to  be  construed  as  a  direct 
bequest  either  to  the  defendant  or  to  any  other  beneficiary. 
But  we  are  also  of  the  opinion  that  the  bequest  did  not  fall 
and  that  it  can  be  supported  as  a  trust  for  charitable  purposes 
under  the  provisions  of  chapter  701  of  the  Laws  o.f  1893,  as 
amended  by  chapter  291  of  the  Laws  of  1901. 

Section  1  of  that  act,  which  was  not  changed  by  the  amend- 
ment of  1901,  reads  as  follows :  "  No  gift,  grant,  bequest  or 
devise  to  religious,  educational,  charitable,  or  benevolent  uses, 
which  shall,  in  other  respects  be  valid  under  the  laws  of  this 
state,  shall  or  be  deemed  invalid  by  reason  of  the  indefinite- 
ness  or  uncertainty  of  the  persons  designated  as  the  bene- 
ficiaries thereunder  in  the  instrument  creating  the  same.  If 
in  the  instrument  creating  6iich  a  gift,  grant,  bequest  or 
devise  there  is  a  trustee  named  to  execute  the  same,  the  legal 
title  to  the  lands  or  property  given,  granted,  devised  or 
bequeathed  for  such  purposes  shall  vest  in  such  trustee.  If 
no  person  be  named  as  trustee  then  the  title  to  such  lands  or 
property  shall  vest  in  the  supreme  court." 
32 
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The  effect  of  this  statute,  as  demonstrated  in  the  cose  of 
Allen  v.  Stevens  (161  N.  Y.  122)  was  to  restore  the  ancient 
doctrine  of  charitable  uses  and  trusts  as  a  part  of  the  law  of 
this  state,  and  the  statute  was  designed  to  cover  just  such  a 
case  as  the  one  at  bar.  The  obvious  purpose  of  the  testatrix 
was  to  have  this  fund  distributed  for  the  benefit  of  domestic 
and  Indian  missions.  She  was  a  regular  member,  attendant 
and  communicant  of  the  Protestant  Episcopal  church,  and 
actively  engaged  in  the  charitable  work  carried  on  through 
its  instrumentality.  The  defendant  is  the  organized  medium 
through  winch  the  Protestant  Episcopal  church  of  America 
carries  on  its  missionary  operations,  which  include  work  in 
the  western  states  and  territories  among  the  Indians,  negroes 
and  white  people,  and  in  the  prosecution  of  which  large  sums 
are  disbursed  every  year. 

The  ninth  clause,  supplemented  by  the  evidence,  sufficiently 
indicates  the  charitable  purpose  to  which  the  testatrix  desired 
to  apply  her  bequest,  to  enable  the  Supreme  Court,  under 
the  power  derived  from  the  statute,  to  administer  this  as  a 
trust  in  which  the  beneficiary  or  trustee  is  not  named  or 
designated  with  absolute  certainty  or  correctness.  This  it  can 
do  through  the  instrumentality  of  a  trustee  appointed  by 
it.  If  that  course  is  deemed  wise,  the  court  will  doubtless  be 
influenced  in  the  choice  of  a  trustee  by  the  nature  of  the 
charity  to  be  administered  and  may  appoint  the  defendant  as 
the  medium  best  adapted  to  accomplish  the  end  sought. 

The  judgment  appealed  from  should  be  modified  as  indi- 
cated herein,  and  as  thus  modified  affirmed,  without  costs  to 
either  party  as  against  the  other. 

Cullkn  Cli.  J.,  Gray,  Bartlett,  Haight  and  Vann,  JJ., 
concur ;  O'Brien,  J.,  absent. 

Judgment  accordingly. 
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A«hee  Green,  Respondent,  v.  Andrew  J.  Dayies  et  al., 
Appellants,  Impleaded  with  Another. 

1.  Pleading  —  Improper  Joinder  of  Causes  of  Action  for  Slander 
and  Malicious  Prosecution  —  Code  Civ.  Pro.  §  484.  Causes  of  action 
for  slander  and  malicious  prosecution  or  for  malicious  abuse  of  legal 
process  cannot  be  united  in  the  same  complaint.    (Code  Civ#Pro.  §  484.) 

2.  Same.  A  complaint  alleging  in  substance  that  the  defendants  con- 
spired to  traduce  and  injure  the  plaintiff;  that  in  pursuance  of  the  said 
conspiracy  several  of  the  defendants  slandered  him  and  maliciously  and 
fraudulently  instituted  a  suit  for  slander  against  him,  in  which  he  was 
arrested,  by  which  conspiracy  and  defendants'  acts  thereunder  he  suffered 
damages,  does  not  state  a  single  cause  of  action  for  conspiracy  to  injure 
the  plaintiff,  of  which  the  slander  and  arrest  are  merely  overt  acts,  but 
states  two  distinct  and  separate  causes  of  action,  one  for  slander,  the 
other  for  malicious  prosecution  or  for  malicious  abuse  of  legal  process, 
which  are  improperly  united,  and  the  complaint  is,  therefore,  demurrable 
upon  that  ground. 

8.  Action  for  Slander  Maintainable  Against  One  or  More  Per- 
sons. An  action  for  slander  is  maintainable  against  one  or  more  per- 
sons: if  several  slanders  arc  uttered  in  pursuance  of  a  common  agreement 
between  the  parties  that  they  should  be  uttered,  then  each  party  is  jointly 
liable  with  the  other  for  its  utterance,  and  separate  causes  of  action  there- 
for may  be  joined  in  the  same  complaint. 

Green  v.  Davits,  100  App.  Div.  859,  reversed. 

(Argued  October  8,  1905;  decided  October  34,  1905.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  January  5,  1905,  which  affirmed  an  interloc- 
utory judgment  of  Special  Term  overruling  a  demurrer  to 
the  complaint. 

The  following  question  was  certified  : 

"  Does  it  appear  upon  the  face  of  the  amended  complaint 
in  this  action  that  causes  of  action  have  been  improperly 
united  in  that 

"  Fir%L  The  cause  of  action  against  each  defendant  for 
slanders  alleged  in  said  amended  complaint  to  have  been  pub- 
lished by  him  are  joined  therein  with  causes  of  action  for 
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slander  alleged  to  have  been  published  by  his  co-defendants ; 
and  # 

"  Second.  The  cause  of  action  alleged  in  said  amended  com- 
plaint for  the  arrest  of  the  plaintiff  and  for  malicious  abuse 
of  legal  process  against  the  plaintiff,  has  been  joined  with 
causes  of  action  for  the  slanders  alleged  to  have  been  pub- 
lished byJ;he  various  defendants?" 

The  nature  of  the  action  and  the  facts,  so  far  as  materia], 
are  stated  in  the  opinion. 

S.  Livingston  Samuels  for  appellants.  An  action  cannot  be 
maintained  against  several  persons  jointly  for  slander,  because 
the  words  spoken  by  one  are  not  the  words  of  another,  the 
act  of  each  constituting  an  entire  and  distinct  wrong.  {Cham- 
ierlain  v.  White,  Cro.  Jac.  647 ;  Chamberlain  v.  Willmore, 
Palmer,  313 ;  Burcher  v.  Orchard,  Styles,  349 ;  Lawsot^s 
Case,  Clayton,  17 ;  Swithin  v.  Vincent,  2  Wils.  C.  P.  227 ; 
Barratt  v.  Collins,  10  Moore,  451 ;  Blak-e  v.  Smith,  19  R.  I. 
476 ;  Baker  v.  Young,  44  111.  42 ;  Broadcap  v.  Sipe,  6  Gratt. 
[Va.]  213,  217;  Webb  v.  Cecil,  9  B.  Mon.  [Ky.]  198  ;  Penters 
v.  England,  1  McCord  [S.  C],  14 ;  Gilbert  v.  C.  F.  Lodge,  80 
Ga.  284,  286.)  An  allegation  that  the  slanderous  words  were 
spoken  pursuant  to  a  conspiracy  between  the  defendants  does 
not  affect  the  application  of  the  rule.  {Glass  v.  Stewart,  10 
S.  &  R.  222.)  The  union  of  the  causes  of  action  for  slander  with 
that  for  malicious  prosecution  and  arrest  constitutes  misjoinder 
of  causes  of  action  under  section  484  of  the  Code.  {Anderson 
v.  mil,  53  Barb.  238 ;  Be  Wolf  v.  Abraham,  151  N.  Y.  186 ; 
Dodge  v.  Colby,  37  Hun,  515.)  The  allegation  of  a  conspiracy 
does  not  affect  the  application  of  the  rule,  6ince  no  action  lies 
for  a  mere  conspiracy,  the  latter  being  only  matter  of  induce* 
ment  and  the  cause  of  action  being  for  the  injury  done.  {Jonts 
v.  Baker,  7  Cow.  445 ;  Ilatchins  v.  Ilutchins,  7  Hill,  104 ; 
People  v.  Sheldon,  139  N".  Y.  251  ;  Brackett  v.  Griswold, 
112  N.  Y.  454;  Glass  v.  Stewart,  10  S.  &  R.  222;  Parker 
v.  Huntington,  68  Mass.  124;  Goldberg  v.  Utiey,  60  N.  Y. 
427 ;  Wiles  v.  Suydam,  64  N.  Y.  173 ;  Reed  v.  Livermore^ 
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101  App.  Div.  254;  Tew  v.  Wolfsohn,  174  N.  Y.  272.) 
Different  wrongs,  perpetrated  at  different  times  and  places, 
whether  by  one  or  more  tort  feasors,  cannot  be  treated  as  one 
cause  of  action  for  which  an  aggregate  amount  of  damages 
may  be  claimed  even  though  conspiracy  be  charged.  Each 
tort  must  be  separately  stated  as  a  single  cause  of  action. 
(Code  Civ.  Pro.  §  483  ;  Pike  v.  Van  Wormer,  5  How.  Pr. 
171 ;  Woods  v.  Pangburn,  75  N.  Y.  495 ;  Fleisch?nan  v. 
Bennett,  87  X.  Y.  231 ;  Kolel  v.  Eliach,  29  Misc.  Rep.  499 ; 
Lee  v.  Kendall,  56  Hun,  610;  Gunn  v.  Fellows,  41  Hun, 
257 ;  Wade  v.  Kalhfieisch,  58  N.  Y.  282 ;  Brackett  v.  Gris- 
wold,  103  N.  Y.  425 ;  Knapp  v.  Roche,  94  N.  Y.  329 ;  H. 
Nat  Bank  v.  Lacombe,  84  N.  Y.  367.) 

Laurence  G.  Goodhart  for  respondent.  The  complaint 
states  only  one  cause  of  action,  conspiracy.  {Messina  v. 
Clark,  17  Abb.  Pr.  188;  D.  W.  Co.  v.  //.  W.  Co.,  3  Misc. 
Rep.  582;  B.  L.  0.  Co.  v.  S.  0.  Co.,  106  N.  Y.  169;  Bodge 
v.  Bradstreet,  59  How.  Pr.  104 ;  Pierson  v.  McCurdy,  61 
How.  Pr.  137 ;  Robinson  v.  Brown,  166  N.  Y.  159 ;  Brander 
v.  Holland,  33  Hun,  288 ;  Smith  v.  Schultiiig,  14  Hun,  52.) 
The  complaint  states  a  cause  of  action  for  conspiracy  at  com- 
mon law.  {People  v.  *N.  R.  &  R.  Co.,  121  K  Y.  583; 
People  v.  Sheldon,  139  N.  Y.  251 ;  Place  v.  Minster,  65 
N.  Y.  89 ;  Jiuld  v.  Harrington,  139  K  Y.  105  ;  Amot  v. 
P.  <fe  K  O.  Co.,  68  N.  Y.  558;  Kellogg  v.  Z.  V.  R.  R.  Co., 
61  App.  Div.  35 ;  D.  W.  Co.  v.  II.  W.  Co.,  3  Misc.  Rep.  582 ; 
People  v.  Fisher,  14  Wend.  9 ;  Rex  v.  Seward,  1  Ad. 
&  E.  706;  More  v.  Bennett,  15  L.  R.  A.  390;  T.  S. 
C.  Co.  v.  Adove,  63  Texas,  650.)  The  specific  acts  per- 
pecrated  by  the  defendants,  in  pursuance  of  the  conspiracy 
against  the  plaintiff,  were  in  themselves  actionable  wrongs, 
thus  rendering  the  defendants  liable  in  conspiracy  as 
joint  wrongdoers.  {Place  v.  Minster,  65  N.  Y.  89.)  A 
cause  of  action  is  stated  against  the  defendants.  {April  v. 
Baird,  32  App.  Div.  226;  Tappan  v.  Powers,  2  Hall,  277; 
Messina  v.  Clark,  7  Abb.  Pr.  193  ;  Verplanck  v.  Van  Buren, 
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76  K  T.  247;  Smith  v.  Lochwood,  13  Barb.  217;  Van  Nor- 
den  v.  Bobinson,  45  Hun,  567 ;  Tetter  v.  If.  T.  cfe  H.  li. 
B.  Co.,  2  Keyes,  162.)  There  was  no  misjoinder  of  causes  of 
action  as  alleged  in  the  demurrers.  (B.  L.  0.  Co.  v.  S.  O. 
Co.,  42  Hun,  153;  Belinger  v.  Sweet,  1  Abb.  [N.  0.]  264; 
Messina  v.  Clark,  7  Abb.  Pr.  193;  Verplanck  v.  Van 
Buren,  76  K  Y.  259  ;  iVr.  P.  B.  B.  Co.  v.  Kindred,  14  Fed. 
Rep.  77;  People  v.  Tweed,  63  N.  Y.  194;  Wildee  wMcKee, 
111  Penn.  St.  337;  Bobinson  v.  Brown,  166  N.  Y.  159; 
Allen  v.  Flood,  L.  R.  [App.  Cas.  1898]  1 ;  Davis  v.  United 
Engineers,  28  App.  Div.  396.)  An  action  can  be  maintained 
against  several  persons  jointly,  no  matter  in  what  form  the 
action  of  the  conspirators  manifest  itself,  if  therefrom  injury 
is  inflicted  and  damages  are  sustained.  {Green  v.  Davies, 
100  App.  Div.  359.)  The  conspiracy  charged  is  the  gist  of 
the  action,  and  the  acts  done  pursuant  thereto  which  inflict 
the  damage  are  pleadable.  {Place  v.  Minster,  65  N.  Y.  89; 
Green  v.  Davies,  100  App.  Div.  359 ;  People  v.  Sheldon, 
139  N.  Y.  251;  People  v.  Willis,  34  App.  Div.  303;  158 
N.  Y.  392.) 

Cullen,  Ch.  J.  The  complaint  alleges  that  the  defendants 
conspired  to  traduce  the  plaintiff  and  injure  him  in  his  good 
name  and  reputation  and  lead  his  intimate  acquaintances  and 
business  customers  to  believe  that  the  plaintiff  was  insane  and 
not  capable  of  attending  to  his  business,  and  to  cause  the 
plaintiff  to  be  imprisoned  on  a  false  charge  and  to  wickedly 
abuse  the  process  of  the  Supreme  Court ;  that  in  pursuance 
of  the  said  conspiracy  several  of  the  defendants  uttered 
against  the  plaintiff  several  slanders,  particularly  set  forth  in 
the  complaint,  and  in  further  pursuance  of  such  conspiracy  one 
of  the  defendants  maliciously  and  fraudulently  instituted  a 
suit  in  the  Supreme  Court  against  the  plaintiff  for  a  slander 
alleged  to  have  been  uttered  by  the  plaintiff  against  said 
defendant ;  that  the  plaintiff  was  arrested  and  held  to  bail  in 
said  action,  which  action  was  thereafter  terminated  in  favor 
of  the  plaintiff,  the  defendant  in  said  action ;  by  which  con- 
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spiracy  and  the  acts  of  the  defendants  thereunder  plaintiff 
suffered  damage.  The  plaintiff  also  asks  judgment  for  a  fur- 
ther sum  which  lie  alleges  he  was  compelled  to  expend  in  the 
defense  of  the  action  brought  against  him.  To  this  complaint 
the  appellants  demurred  on  the  ground  that  separate  causes 
of  action  were  improperly  joined,  to  wit :  Firsts  a  cause  of 
action  for  slander  and  one  for  malicious  abuse  of  legal  proc- 
ess ;  second,  a  cause  of  action  for  slander  uttered  by  one  of 
the  appellants  with  causes  of  action  for  slanders  uttered  by 
the  other  defendants.  The  demurrer  was  overruled  at  Spe- 
.  cial  Term  and  the  interlocutory  judgment  entered  on  that 
decision  was  affirmed  by  the  Appellate  Division  by  a  divided 
court,  which  has  allowed  an  appeal  to  this  court. 

That,  under  section  484  of  the  Code  of  Civil  Procedure,  a 
cause  of  action  for  slander  cannot  be  united  with  one  for 
false  imprisonment,  even  if  they  originated  simultaneously, 
was  held  by  this  court  in  De  Wolfe  v.  Abraham  (151  N.  Y. 
186).  The  same  principle  necessarily  condemns  the  joinder 
of  a  cause  of  action  for  slander  with  one  for  malicious  prose- 
cution or  for  malicious  abuse  of  legal  process.  This  much  was 
conceded  by  the  learned  courts  below,  but  their  judgments 
proceeded  on  the  theory  that  the  action  was  not  for  slander  or 
malicious  prosecution,  but  for  conspiracy  to  injure  the  plain- 
tiff, of  which  the  slander  and  arrest  were  merely  the  overt  acts 
done  in  execution  of  the  conspiracy.  We  are  of  opinion  that 
this  doctrine  is  opposed  to  tho  decisions  in  this  state  and  can- 
not be  upheld.  While  it  is  true  that  in  a  criminal  prosecution 
for  conspiracy  the  unlawful  combination  and  confederacy  are 
the  gist  of  the  offense,  not  the  overt  acts  done  in  pursuance 
thereof,  which  at  common  law  it  was  not  necessary  to  set 
forth  in  the  indictment,  though  that  rule  has  been  changed 
by  the  statute  law  of  this  6tate,  the  doctrine  does  not  apply  to 
civil  suits  for  actionable  torts.  In  Ilutchina  v.  Hutchins  (7 
Hill,  104)  it  was  said  by  Chief  Justice  Nelson,  citing  authori- 
ties :  "  The  writ  of  conspiracy,  technically  speaking,  did  not 
lie  at  common  law  in  any  case,  except  where  the  conspiracy 
was  to  indict  the  party  either  of  treason  or  felony,  by  which 
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his  life  was  in  danger,  and  he  had  been  acquitted  of  the 
indictment  by  verdict.  All  the  other  cases  of  conspiracy  in 
the  books  were  bnt  actions  on  the  case ;  and  though  it  was 
usual  to  charge  the  conspiracy  in  the  declaration,  the  aver- 
ment was  immaterial,  and  need  not  be  proved.  The  action 
could  always  be  brought  against  one  defendant ;  or  if  brought 
against  more,  one  might  be  found  guilty,  and  the  rest 
acquitted."  The  question  again  arose  in  Brackett  v.  Gris- 
wold  (112  N.  Y.  454),  where  Judge  Andrews  wrote:  "The 
gravamen  is   fraud   and  damage,  and    not    the    conspiracy. 

*  *  *  The  allegation  and  proof  of  a  conspiracy  in  an 
action  of  this  character  is  only  important  to  connect  a  defend- 
ant with  the  transaction  and  to  charge  him  with  the  acts  and 
declarations  of  his  co-conspirators,  where  otherwise  he  could 
not  have  been  implicated.  But  a  mere  conspiracy  to  commit 
a  fraud  is  never  of  itself  a  cause  of  action,  and  an  allegation 
of  conspiracy  may  be  wholly  disregarded  and  a  recovery  had, 
irrespective  of  such  allegation,  in  case  the  plaintiff  is  able 
otherwise  to  show  the  guilty  participation  of  the  defendant. 

*  *  *  Whenever  it  becomes  necessary  to  prove  a  con- 
spiracy in  order  to  connect  the  defendant  with  the  fraud,  no 
averment  of  the  conspiracy  need  be  made  in  the  pleadings 
to  entitle  it  to  be  proved.  These  principles  are  well  set- 
tled. The  opinion  of  Chief  Justice  Nelson  in  Hutchins 
v.  Hutchins  {supra)  contains  an  elaborate  consideration  of 
the  subject,  and  no  other  authority  need  be  cited."  In 
Kelt  v.  Wyman  (67  Hun,  337)  the  complaint  was  brought 
against  two  defendants  for  maliciously  conspiring  to  injure 
the  reputation  and  business  credit  of  the  plaintiff  by  charging 
and  circulating  among  his  acquaintances  and  customers  the 
report  that  he  had  defrauded  his  former  partner.  On  the 
trial  the  plaintiff  failed  to  connect  one  of  the  defendants 
with  the  utterance  of  the  slanders,  but  recovered  judg- 
ment against  the  other.  On  appeal  it  was  contended  that 
the  action  was  for  conspiracy,  and  that  the  acquittal  of 
one  of  the  two  defendants  was  fatal  to  its  maintenance.  This 
contention  was  overruled  by  the  General  Term  of  the  first 
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department  in  a  very  clear  opinion  written  by  Judge  Follett, 
who  showed  from  the  authorities  that  the  gravamen  of  the 
action  was  not  the  conspiracy,  but  the  tort.  There  may  be 
apparent  exceptions  to  this  rule,  but  the  exceptions  are  more 
apparent  than  real.  Such  was  the  case  of  Train  v.  Taylor 
(51  Hun,  215).  That  case,  as  shown  by  Judge  Follett,  was 
rightly  decided,  whether  the  reasons  given  for  the  decision 
were  correct  or  not.  The  action  was  brought  against  a  firm 
and  its  creditor  for  an  alleged  fraud  by  which  the  members 
of  the  firm  purchased  goods  on  cVedit,  intending  not  to  pay 
for  the  same;  they  sold  said  goods  and  with  the  proceeds 
thereof  paid  their  co-defendant,  who  was  their  creditor.  The 
jury  found  a  verdict  in  favor  of  the  firm,  but  against  the 
creditor.  This  judgment  was  properly  reversed  because  it 
was  impossible  that  there  could  be  any  fraud  on  the  part  of 
the  creditor  unless  his  debtors,  his  co-defendants,  had  been 
guilty  of  fraud  in  the  purchase  of  the  goods.  There  may  be 
cases  where  acts  committed  in  pursuance  of  a  combination  of 
a  number  of  persons  to  injure  a  third  person  are  actionable, 
while  the  same  acts,  if  done  by  a  single  individual  acting 
without  such  concert,  would  not  be  actionable.  Such  cases 
may  be  termed  actions  for  conspiracy,  but  where  the  con- 
spiracy results  in  the  commission  of  that  which  would  be  an 
actionable  tort,  whether  committed  by  one  or  by  many,  then 
the  cause  of  action  is  the  tort,  not  the  conspiracy. 

Buffalo  Lubricating  Oil  Company  v.  Standard  Oil  Com- 
pany (42  Hun,  153;  106  N.  Y.  669)  is  not  an  authority  for 
the  respondent.  In  that  case  the  only  point  raised  was  that  a 
corporation  could  not  be  guilty  of  conspiracy  because  it  was 
impossible  that  the  corporation  should  have  the  malicious 
intent.  Of  that  claim  this  court  said :  "  It  is  well  settled  by 
the  authorities  cited  that  the  malice  and  wicked  intent  needful 
to  sustain  such  actions  may  be  imputed  to  corporations." 
The  case  did  not  in  any  manner  deal  with  the  question  now 
before  us.  Indeed,  in  the  opinion  delivered  in  the  Supreme 
Court  by  Judge  Barker  he  states :  "  On  the  trial  it  is  not 
necessary  to  prove  a  conspiracy  between  the  defendants,  if  one 
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is  alleged  in  the  complaint,  except  for  the  purpose  of  securing 
a  joint  recovery  against  all." 

As  to  the  second  objection  to  the  complaint,  that  an  action 
for  slander  can  be  maintained  against  one  person  only,  we  are 
of  opinion  that  it  is  not  well  founded.  There  is  no  decision 
in  this  state  on  the  point,  and  though  dicta  are  to  be  found  in 
the  old  text  books  and  in  some  of  the  English  cases  which 
support  the  appellants'  contention,  the  opinion  of  modern 
writers  is  against  it.  (Ogders  on  Libel  and  Slander,  p.  370.) 
It  is  difficult  to  see  on  principle  why  there  should  be  any  such 
rule.  The  reason  given  by  the  old  authorities,  that  a  slander 
can  be  the  utterance  of  but  a  single  tongue,  is  not  conclusive. 
Granting  that  only  one  person  can  speak  the  slander,  still 
other  persons  may  hire  or  procure  him  to  utter  it.  In  the  case 
of  other  torts  such  persons  and  the  actual  perpetrator  of  the  act 
are  joint  tort  feasors.  Thus,  a  principal  and  agent  may  be 
jointly  sued  for  the  negligence  of  the  latter.  (Phelps  v.  Wait, 
30  N.  Y.  78.)  There  is  no  reason  for  any  different  rule  in 
a  slander  case.  We  do  not  mean  to  suggest  that  the  repetition 
by  one  person  of  a  slander  uttered  by  another  is  any  part  of 
the  original  slander.  On  the  contrary,  they  give  rise  to  two 
distinct  causes  of  action.  But  if  the  two  slanders  were  uttered 
in  pursuance  of  a  common  agreement  between  the  parties  that 
such  slanders  should  be  uttered,  then  each  is  jointly  liable  with 
the  other  for  their  utterance  and  separate  causes  of  action  for 
slander  may  be  joined  in  the  same  complaint  under  section  484 
of  the  Code. 

The  order  of  the  Appellate  Division  and  the  interlocutory 
judgment  of  the  Special  Term  should  be  reversed  and  judg- 
ment rendered  for  the  defendants,  appellants,  on  demurrer, 
with  costs  in  all  the  courts,  with  leave  to  the  plaintiff  to  serve 
an  amended  complaint  within  twenty  days  on  the  payment 
of  such  costs. 

Question  certified  answered  in  the  affirmative. 

Gray,  Bartlett,  Haight,  Vann  and  Werner,  JJ.,  concur ; 
O'Brien,  J.,  absent. 

Order  reversed,  etc. 
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Decisions  Rendered  During  the  Period  Embraced  in 
this  Volume. 


The  Jennie  Clarkson  Home  foe  Children,  Respondent,  v. 
Chesapeake  and  Ohio  Railway  Company,  Appellant'  and 
Respondent,  and  Robert  Gibson,  as  General  Partner  of 
the  Limited  Partnership  of  H.  Kniokebbackee  &  Co., 
Appellant. 

Jennie  Clarkson  Home  v.  Chesapeake  dt  0.  Ry.  Co.,  93  App.  Div.  618, 
affirmed. 
(Argued  May  3,  1905;  decided  May  30,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
April  12,  1904,  affirming  a  judgment  in  favor  of  plaintiff  and 
defendant  Chesapeake  and  Ohio  Railway  Company  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

John  S.  Sheppard,  Jr.,  and  Melville  E.  Ingalls,  Jr.9  for 
defendant,  appellant  and  respondent. 

John  O.  Milburn,  William  S.  Maddox  and  William  B. 
Bronh  for  defendant,  appellant. 

Charles  F.  Brown,  Henry  W.  Sackett  and  William  A. 
McQuaid  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  in  Jennie 
Clarkson  Home  v.  Missouri,  Kansas  &  Texas  By.  Co. 
(182  N.  Y.  47). 

Concur:  Cullen,  Ch.  J.,  Bartlett,  Haioht  and  Werner, 
J  J. ;  Gray  and  O'Brien,  JJ.,  concur  iH  result.  Not  sitting  : 
Vann,  J. 
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The  Jennie  Clarkson  Home  fob  Children,  Respondent,  ti 
Union  Pacific  Railroad  Company  et  al.,  Appellants. 

Jennie  Clarkaon  Home  v.   Union  Pac.  R  Rt  Co.t  92  App.  Div.  618, 
affirmed. 
(Argued  May  3,  1905;  decided  May  30,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
April  12,  1904,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

Maxwell  Evarts  and  IF.  U.  Doughty,  Jr^  for  Union 
Pacific  Railroad  Company,  appellant. 

John  G.  Milburn,  William  S.  Maddox  and  William  H. 
BronTc  for  Robert  Gibson,  appellant. 

Charles  F.  Brown,  Henry  W,  Sackett  and  William  A. 
McQuaid  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  in  Jennie 
Clarkson  Home  v.  Missouri,  Kansas  cb  Texas  Ry.  Co. 
(182  N.  Y.  47). 

Concur :  Cullen,  Ch.  J.,  Bartlett,  Haight  and  Werner, 
JJ. ;  Gray  and  O'Brien,  JJ.,  concur  in  result.  Not  sitting : 
Vann,  J. 


Augusta  Rork,   Appellant,   v.   The  City  of  New  .  York, 

Respondent. 

Rorkv.  City  of  New  York,  102  App.  Div.  616,  affirmed. 
(Argued  May  5,  1905;  decided  June  6,  1905.) 

Appeal  from  a  judgment,  entered  March  10,  1905,  upon  an 
order  of  the  Appellate  Division  of  the  Supreme  Court  in 
the  first  judicial  department,  overruling  plaintiff's  exceptions, 
ordered  to  be  heard  in  the  first  instance  by  the  Appellate 
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Division,  denying  a  motion  for  a  new  trial  and  directing  that 
the  complaint  be  dismissed. 

George  H.  Fletcher  for  appellant 

John  J.  Dela?iyy  Corporation  Counsel  (Theodore  Connoly 
and  Terence  Farley  of  counsel),  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :   Cullen,    Ch.    J.,    Gray,    O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  JJ. 


Ann  Glennon,  as  Administratrix  of  Richard  Glennon, 
Deceased,  Appellant,  v.  Erie  Railroad  Company, 
Respondent. 

(Submitted  May  29.  1905;  decided  June  6,  1905.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.    (See 
180  N.  Y.  562.) 


George  H.  Toop,  Appellant,  v.  Samuel  W.  B.  Smith  et  al., 
Respondents. 

(Submitted  May  29,  1905;  decided  June  6,  1905.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.    (See 
181  N.  Y.  283.) 


Benjamin  Parr,  Respondent,  v.  Noah  Loder,  Jr.,  Appellant. 

Parr  v.  Loder,  97  A  pp.  Div.  218,  appeal  dismissed. 
(Argued  May  29,  1905;  decided  June  6,  1905.) 

Motion  to  dismiss  an  appeal  taken  by  permission  of  a  judge 
of  the  Court  of  Appeals  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial  depart- 
ment, entered  October  15, 1904,  affirming  a  judgment  in  favor 
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of  plaintiff  entered  upon  a  verdict  and  an  order  denying  a 
motion  for  a  new  trial. 

The  motion  was  made  upon  the  grounds  that  an  appeal  herein 
had  been  heretofore  taken  and  dismissed  by  this  court,  with 
costs ;  that  at  the  time  of  the  application  to  the  judge  who 
granted  permission  to  take  the  present  appeal,  the  said  costs 
were  unpaid  and,  therefore,  the  defendant  was  stayed  from 
making  any  motion  or  application  to  the  Court  of  Appeals  or 
to  the  judges  thereof,  and  that  the  application  to  the  Appel- 
late Division  for  leave  to  appeal  (which  application  had  to  be 
made  there  before  leave  could  be  granted  by  a  judge  of  the 
Court  of  Appeals)  was  not  made  within  the  time  required  by 
section  1310  of  the  Code  of  Civil  Procedure. 

Ralph  Earle  Prime,  Jr.,  for  motion. 

Joseph  W.  Middlebrook  opposed. 

Motion  granted,  with  ten  dollars  costs  only. 


Julius  Willsen,  as  Administrator  of  the  Estate  of  Lawrence 
Will8En,  Deceased,  Appellant,  v.  Metropolitan  Street 
Railway  Company,  Respondent. 

Reported  below,  95  A.pp.  Div.  888. 

(Argued  May  29,  1905;  decided  June  6,  1905.) 

Motion  for  leave  to  withdraw  an  appeal  from  an  order  of 
the  Appellate  Division  of  the  Supreme  Court  in  the  first 
judicial  department,  entered  June  23,  1904,  reversing  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict  and  an  order 
denying  a  motion  for  a  new  trial. 

The  motion  was  made  upon  the  ground  that  the  order  of 
reversal  failed  to  state  that  such  reversal  was  solely  upon  ques- 
tions of  law  and  the  appellant  herein  had  been  unable  to  have 
such  order  amended. 

William  Mc  Arthur  for  motion. 

Bayard  H.  Ames  and  Henry  A.  Robinson  opposed. 

Motion  granted  on  payment  of  costs  in  this  court  accrued 
to  date,  without  costs  of  motion. 
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The  Chemical  National  Bank  of  New  York,  Respondent, 
v.  Amy  H.  Kellogg,  Appellant. 

Reported  below,  87  App.  Div.  688. 

(Submitted  May  29,  1905;  decided  June  6,  1905.) 

.  Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  November  30,  1903,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  decision  of  the  court  at  a 
Trial  Term  without  a  jury. 

The  motion  was  made  upon  the  ground  that  the  judgment 
of  the  Appellate  Division  was  unanimous  and,  therefore,  not 
appealable  to  the  Court  of  Appeals. 

William  D.  Tyndall  for  motion. 

P.  A.  Hargous  opposed. 

Motion  denied,  with  ten  dollars  costs. 


George  W.  Saurr,  Appellant,  v.  The  City  of  New  York, 

Respondent. 

(Submitted  May  29,  1905;  decided  June  6,  1905.) 

Motion  for  reargument  dented,  with  ten  dollars  costs. 
(See  180  N.  Y.  27.) 

John  J.  Carle,  as  Executor  of  John  J.  Carle,  Jr.,  Plaintiff, 
v.  George  B.  Starrett  et  al.,  Defendants. 

Robert  W.  Carle  et  al.,  Respondents ;  George  B.  Starrett, 
as  Executor  of  George  Starrett,  Deceased,  and  as  Com- 
mittee of  Frederick  W.  Starrett,  Appellant. 

(Submitted  May  29,  1905;  decided  June  6,  1905.) 

Motion  to  change  remittitur.  (See  181  N.  Y.  552.)  Motion 
granted  so  as  to  allow  costs  to  each  respondent  appearing  by 
separate  attorneys  in  this  court. 
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The  Northern  Elevator  Company,  Limited,  Appellant,  u. 
The  Lehigh  Valley  Railroad  Company,  Respondent. 

Reported  below.  98  App.  Div.  635. 
(Argued  May  29, 1905;  decided  June  6,  1905.) 

Motion  to  dismiss  an  appeal,  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  fourth  judicial 
department,  entered  December  8,  1904,  affirming  a  judgment 
in  favor  of  defendant  entered  upon  a  verdict  directed  by  the 
court  and  an  order  denying  a  motion  for  a  new  trial. 

The  motion  was  made  upon  the  grounds  that  the  judgment 
of  affirmance  by  the  Appellate  Division  was  unanimous,  the 
exceptions  frivolous,  and  that  the  record  presented  no  ques- 
tions of  law  for  review. 

James  McCormick  Mitchell  for  motion. 

J.  Henry  Metcalf  opposed. 

Motion  denied,  with  ten  dollars  costs. 


Julia  Thaxter,  Appellant,  v.  Mary  T.  Thain,  Respondent. 

TTiaxter  v.  Thain,  100  App.  Div.  488,  appeal  dismissed. 
(Argued  May  29,  1905;  decided  June  6, 1905.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first  judicial 
department,  entered  January  18,  1905,  affirming  a  judgment 
in  favor  of  defendant  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

The  motion  was  made  upon  the  ground  that  the  Court  of 
Appeals  had  no  jurisdiction  to  consider  the  appeal,  the  judg- 
ment of  the  Appellate  Division  having  been  unanimous  and 
permission  to  appeal  not  having  been  granted. 

Alexander  Thain  for  motion. 

David  jB.  Hill  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and  tern 
dollars  costs  of  motion. 
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David   Beady,   Respondent,  v.  J.    L.  Fulton  Company, 

Appellant. 

(Submitted  May  29,  1006;  decided  June  6, 1906.) 

Motion  for  reargument  denied,  with  ten  dollars  costs. 
(See  179  N.  Y.  399.) 

Tompkins  MoIlvaine,  as  Surviving  Partner  of  the  Firm  of 
Townsend  &  MoIlvaine,  Respondent,  v.  George  Stein- 
son,  Appellant,  and  The  Board  op  Education  of  the  City 
of  New  York  et  al.,  Respondents. 

Reported  below,  90  App.  Div.  77. 

(Submitted  May  29,  1905;  decided  June  6,  1906.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first  judicial 
department,  entered  May  2,  1904,  modifying  and  affirming  as 
modified  a  judgment  in  favor  of  plaintiff  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term. 

The  motion  was  made  upon  the  grounds  that  no  proper 
notice  of  appeal  had  been  served  within  the  time  required  by 
law  and  no  undertaking  had  been  filed. 

Emwr  Chrystie  for  motion. 

George  Steinson,  in  person,  opposed. 

The  motion  of  plaintiff  to  dismiss  the  appeal  of  the  defend- 
ant George  Steinson  herein  is  denied  if  said  defendant  com- 
plies with  the  conditions  hereinafter  set  forth,  but  failing  to  do 
so  in  any  particular  the  motion  is  granted,  with  ten  dollars  costs. 

Within  twenty  days  after  the  entry  of  this  order  and  the 
due  service  of  a  copy  thereof  by  mail  on  said  defendant 
George  Steinson,  addressed  to  him  at  Brimfield,  Massachusetts, 
the  said  defendant  shall  (1)  perfect  his  appeal  (this  court  hold- 
ing there  was  due  service  of  the  notice  of  appeal)  by  furnish- 
ing an  undertaking  for  costs  and  damages,  not  exceeding  five 
hundred  dollars,  under  section  1326  of  the  Code  of  Civil  Pro- 
cedure ;  (2)  designate  an  attorney  at  law,  practicing  in  the  city 
33, 
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of  New  York,  to  receive  for  hiin  service  of  all  notices  and 
papers  in  this  action ;  (3)  receive  service  of  notice  of  appeal 
and  all  necessary  notices  and  papers  to  enable  the  plaintiff  to 
perfect  a  cross-appeal  to  this  court  from  the  judgment  of  the 
Appellate  Division  herein  ;  (4)  pay  to  the  plaintiff  ten  dollars 
costs  of  this  motion  and  the  additional  sum  of  twenty-five 
dollars. 


Maria  Schubssler  et  al.,  Respondents,  v.  The  Fire  Insurance 
Company  of  the  County  of  Philadelphia,  Appellant. 

Reported  below,  103  App.  Div.  12. 
(Submitted  May  29,  1905;  decided  June  6,  1905.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  March  21,  1905,  affirming  a  judgment  in  favor 
of  plaintiffs  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

The  motion  was  made  upon  the  grounds  that  the  judgment 
of  affirmance  by  the  Appellate  Division  was  unanimous,  and, 
therefore,  not  appealable  to  the  Court  of  Appeals ;  that  no 
permission  to  appeal  had  been  granted,  and  that  the  excep- 
tions were  frivolous. 

Alexander  S.  Bacon  for  motion. 

George  Richards  opposed. 

Motion  denied,  with  ten  dollars  costs. 


Harry  Kraus  et  al.,  as  Executors  of  Henry  P.  Sondheim, 
Deceased,  Respondents,  v.  Nella  Sondheim,  as  Executrix 
of  Samuel  Sondheim,  Deceased,  Appellant. 

Reported  below,  102  App.  Div.  615. 
(Argued  May  29,  1905;  decided  June  6,  1905.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  March  1, 1905,  affirming  a  judgment  in  favor  of 
plaintiffs  entered  upon  the  report  of  a  referee. 
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The  motion  was  made  upon  the  grounds  that  the  judgment 
of  affirmance  in  the  Appellate  Division  was  unanimous,  the 
exceptions  frivolous,  the  appeal  taken  for  purposes  of  delay 
and  that  permission  to  appeal  had  not  been  given. 

Henry  Brill  for  motion. 

Charles  J.  Hardy  opposed. 

Motion  denied,  with  ten  dollars  costs. 


Hopper  S.  Mott  et  al.,  Respondents  and  Appellants,  v.  Amos 
F.  Eno,  Appellant  and  Respondent. 

(Submitted  May  29,  1905;  decided  June  6,  1905.) 

Motion  for    reargumeut  denied,   with   ten  dollars  costs. 
(See  181  K  Y.  346.) 


John  Wanamaxer,  Respondent,  v.  Thomas  J.  Powers,  Je., 

Appellant. 

Wanamaker  v.  Powers,  102  App.  Div.  485,  appeal  dismissed. 
(Argued  May  29,  1905;  decided  June  6,  1905.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  May  5,  1905,  which  denied  a  motion  to 
vacate  and  set  aside  a  judgment  of  said  Appellate  Division 
previously  entered  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee. 

The  motion  to  dismiss  was  made  upon  the  ground  that  the 
order  appealed  from  was  not  one  finally  determining  a  special 
proceeding  and,  therefore,  not  appealable  to  the  Court  of 
Appeals. 

Gerard  Roberts  for  motion. 

Nathaniel  P.  JBushnell  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  of  appeal 
and  ten  dollars  costs  of  motion. 
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Rose  M.  Leaky,  Respondent,  v.  Lizzie  J.  Cobyin  et  al., 

Appellants. 

(Submitted  May  29,  1905;  decided  June  6,  1905.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.    (See 
181  N.  Y.  222.) 


Edith  T.  Price,  Respondent,  v.  The  Crrr  of  New  York, 

Appellant. 

Price  v.  City  of  New  Yo?-k,  104  App.  Div.  198,  appeal  dismissed. 
(Argued  May  29,  1905;  decided  June  6, 1905.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  April  25,  1905,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  the  report  of  a  referee. 

The  motion  was  made  upon  the  grounds  that  the  Appellate 
Division  had  unanimously  affirmed  the  judgment  as  to  the 
facts  and  no  question  of  law  was  presented  that  could  be 
reviewed  by  the  Court  of  Appeals. 

Gtorge  W.  McKenzie  for  motion. 

John  J.  Delany,  Corporation  Counsel  (Edward  H.  Wilso?t 
of  counsel),  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  of  appeal 
and  ten  dollars  costs  of  motion. 


David  W.  O'Neil  et  al.,  Respondents,  v.  The  New  York 
and  Harlem  Railroad  Company  et  al.,  Appellants, 
Impleaded  with  Another. 

(Submitted  May  29,  1905;  decided  June  6,  1905.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.    (See 
175  N.  Y.  484.) 
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IIedewig    Kriete,    Respondent,  v.  The  New  York  and 
Harlkm  Railroad  Company  et  al.,  Appellants. 

(Submitted  May  29,  1905;  decided  June  6, 1905.) 

Motion  for  reargument  denied,  with  ten  dollars  costs. 
(See  175  N.  Y.  484.)   

Franziska  Scholz,  Respondent,  v.  The  New  York  and 
Harlem  Railroad  Company  et  al.,  Appellants,  Impleaded 
with  Another. . 

(Submitted  May  29,  1905;  decided  June  6,  1905.) 

Motion  for  reargument  denied,  with  ten  dollars  costs. 
(See  175  N.  Y.  485.) 

Anna  Siegel,  Respondent,  v.  The  New  York  and  Harlem 
Railroad  Company  et  al.,  Appellants. 

(Submitted  May  29,  1905;  decided  June  6,  1905.) 

Motion  for  reargument  denied,  with  ten  dollars  costs. 
(See  173  N.  Y.  644.) 

Frederick  Clarke  Withers  et  al.,  Appellants,  v.  The  City 
of  New  York,  Respondent. 

Withers  v.  City  of  New  York,  92  App.  Div.  147,  appeal  dismissed. 
(Argued  June  7,  1905;  decided  June  9,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
19,  1904,  reversing  a  judgment  in  favor  of  plaintiffs  entered 
upon  a  verdict  and  granting  a  new  trial. 

Albert  Sticfaiey  and  Ernest  F  Eidlitz  for  appellants. 

John  J.  Delany,  Corporation  Counsel  (Theodore  Connoly 
and  Terence  Farley  of  counsel),  for  respondent. 

Appeal  dismissed,  with  costs ;  no  opinion. 
Concur:  Cullen,  Ch.   J.,   Gray,  O'Brien,   Haioht  and 
Werner,  J  J.     Dissenting .  Bartlett  and  Vann,  JJ. 
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James  MoKnight,  Jr.,  an  Infant,  by  James  McKnight,  his 
Guardian  ad  Litem,  Appellant,  v.  The  City  of  New  York, 
Respondent. 

McKnight  v.  City  of  New  York,  98  App.  Div.  622,  appeal  dismissed. 
(Argued  June  7,  1905;  decided  June  9,  1905.) 

Appeal  from  a  judgment  entered  December  5,  1904,  upon 
an  order  of  the  Appellate  Division  of  the  Supreme  Court  in 
the  first  judicial  department  overruling  plaintiff's  exceptions 
ordered  to  be  heard  in  the  first  instance  by  the  Appellate 
Division  and  directing  that  the  complaint  be  dismissed. 

J.  Browneon  Ker  and  M.  P.  O'Connor  for  appellant. 

John  J.  Delany%  Corporation  Counsel  (Theodore  Connoly, 
Terence  Farley  and  Thomas  F.  Noonan  of  counsel),  for 
respondent. 

Appeal  dismissed,  with  costs ;  no  opinion. 
Concur:    Cullen,   Ch.   J.,    Gray,    O'Brien,    Bartlett, 
Haight,  Vann  and  "Werner,  JJ. 


In  the  Matter  of  the  Accounting  of  J.  Monroe  Palmer,  as 
Executor  of  Elizabeth  Farrington,  Deceased,  as  Execu- 
trix and  Trustee  under  the  Will  of  John  E.  Chase, 
Deceased. 

Elmer  J.  Farrington  et  al.,  as  Administrators  of  Obadiah 
Chase,  Deceased,  Appellants;  J.  Monroe  Palmer,  as 
Executor  of  Elizabeth  Farrington,  Deceased,  et  al., 
Respondents. 

Matter  of  Palmer,  85  App.  Div.  117,  affirmed. 
(Argued  May  29,  1905;  decided  June  13,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
October  16,  1903,  which  affirmed  a  decree  of  the  Schuyler 
County  Surrogate's  Court  dismissing  a  proceeding  to  compel 
J.   Monroe    Palmer,  as  executor  of  Elizabeth    Farrington, 
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deceased,  to  render  a  final  account  of  the  proceedings  of  Eliz- 
abeth Farrington,  as  executrix  and  trustee  under  the  will  of 
John  E.  Chase,  deceased. 

William  Hazlitt  Smith  for  appellants. 

Frederick  Collin  for  respondents. 

Order  affirmed,  with  costs  ;  no  opinion. 
Concur:    Cullen,    Ch.   J.,    Gray,   O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  JJ, 


In  the  Matter  of  the  Petition  of  John  M.  Ranken  et  al., 
Appellants,  for  the  Removal  of  Michael  Donovan  et  al., 
as  Executors  of  and  Trustees  under  the  Will  of  Bessie  C. 
Donovan,  Deceased,  Respondents. 

Matter  of  Ranken,  101  App.  Div.  189,  affirmed. 
(Argued  May  29,  1905 ;  decided  June  18,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the- 
Supreme  Court  in  the  second  judicial  department,  entered 
January  27,  1905,  which  reversed  an  order  of  the  Kings 
County  Surrogate's  Court  requiring  the  executors  and  trustees 
under  the  will  of  Bessie  C.  Donovan,  deceased,  to  account  and 
directed  a  dismissal  of  the  proceeding. 

Jesse  W.  Johnson  for  appellants. 

George  G.  Reynolds  for  respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,    Ch.   J.,   Gray,    O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  J  J. 

Frederick    J.    Maeder,   Appellant,    v.   Adolph  Wbxler, 

Respondent. 

Maeder  v.  Wexler,  98  App.  Div.  68,  affirmed. 
(Submitted  May  80,  1905;  decided  June  13,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme    Court    in   the  first   judicial   department,  entered 
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November  26, 1904,  which  reversed  an  order  of  the  Appel- 
late Term  of  the  Supreme  Court  affirming  a  judgment  of  the 
City  Court  of  the  city  of  New  York  overruling  a  demurrer 
to  the  reply  and  sustained  such  demurrer. 

Leonard  J.  Lcmgbein  for  appellant. 

Payson  Merrill  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullbn,   Oh.   J.,    Gray,   O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  JJ. 


In  the  Matter  of  the  Petition  of  the  Brooklyn  Union  Ele- 
vated Railroad  Company,  Appellant,  Relative  to  Acquir- 
ing Title  to  a  Right  of  Way  on  Myrtle  Avenue  in  the 
Borough  of  Brooklyn  and  City  of  New  York. 

Edward  Mitchell  et  al.,  as  Executors  of  Benjamin  D.  Siilli- 
man,  Deceased,  Respondents. 

Matter  of  Brooklyn  Union  EU*>.  R.  R.  Co.,  102  App.  Div.  626,  affirmed. 
(Argued  May  80,  1905;  decided  June  18,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  14,  1905,  which  affirmed  an  order  of  Special  Term 
confirming  an  award  of  commissioners  of  appraisal  in  con- 
demnation proceedings. 

I.  R.  Oelandy  Charles  Z.  Woody  and  George  D.  Yeoman* 
for  appellant. 

Cyrus  V.  Washburn  and  George  W.  Sickels  for  respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,    Ch.    J.,    Gbay,    O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  JJ. 
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The  People  of  the  State  of  New  Tore  ex  pel.  The  Nas- 
sau Company,  Appellant,  v.  Nathan  L.  Miller,  as  Comp- 
troller of  the  State  of  New  York,  Respondent. 

People  ex  rel.  Nassau  Co.  v.  Miller,  90  App.  Div.  618,  affirmed. 
(Argued  May  80,  1905;  decided  June  13,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
January  21,  1904,  which  confirmed  a  determination  of  the 
defendant  refusing  to  revise  an  assessment  against  the  relator 
of  a  franchise  tax  for  the  year  ending  October  81,  1901. 

Francis  D.  Pottak  for  appellant. 

Julius  M.  Mayer ,  Attorney- General,  for  respondent. 

Order  affirmed,  with  costs,  on  authority  of  People  ex  rel. 
.  Wall  cfe  Hanover  St.  Realty  Co.  v.  Miller  (181  N.  Y.  328). 

Concur  :  Bartlett,  Haight,  Vann  and  Werner,  JJ.  Dis- 
senting :  Cullbn,  Ch.  J.,  Gray  and  O'Brien,  JJ. 


The  People  of  the  State  op  New  York  ex  rel.  The  North 
American  Company,  Appellant,  v.  Nathan  L.  Miller,  as 
Comptroller  of  the  State  of  New  York,  Respondent. 

People  ex  rel.  North  American  Co.  v.  Miller,  90  App.  Div.  £60,  affirmed. 
(Argued  May  30,  1905;  decided  June  13,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  Jann- 
ary  21,  1904,  which  confirmed  a  determination  of  the  defend- 
ant assessing  a  franchise  tax  and  license  fee  against  the  relator. 

Francis  D.  Pottak  for  appellant. 

Julius  M.  Mayer y  Attorney- General,  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,  Ch.   J.,    Gray,    O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  JJ. 
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Benjamin  L.  Ludington  et  al.,  as  Substituted  Trustees  under 
the  Will  of  Robert  Barkley,  Deceased,  Respondents,  v. 
The  Mercantile  National  Bank  of  the  City  of  New 
York  et  al,  Appellants. 

Ludington  v.  Mercantile  Nat.  Bank,  102  App.  Div.  251,  affirmed. 
(Argued  May  80,  1905;  decided  June  13,  1905.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial  depart- 
ment, entered  March  8,  1905,  which  reversed  a  judgment  of 
Special  Term  sustaining  a  demurrer  to  the  complaint  and 
overruled  such  demurrer. 

The  following  is  the  question  certified  : 

"Does  the  complaint  in  this  action  state  a  cause  of 
action?" 

William  V.  Iiowey  K  IT.  Sykes  and  William  J.  Curtis 
for  appellants. 

Henry  G.  K.  Heath  for  respondents. 

Order  affirmed,  with  costs,  on  opinion  below,  and  question 
certified  answered  in  the  affirmative. 

Concur:  Cullen,  Ch.  J.,  Gray,  O'Brien,  Bartlett, 
Haight,  Vann  and  Werner,  JJ. 


In  the  Matter  of  the  Application  of  Jane  Gilfeather, 
Appellant,  for  a  Writ  of  Mandamus  against  Edward  M. 
Grout,  as  Comptroller  of  the  City  of  New  York, 
Respondent. 

Matter  of  Gilfeather  v.  Grout,  101  App.  Div.  150,  appeal  dismissed. 
(Submitted  May  80,  1905;  decided  June  13,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  11,  1905,  which  reversed  an  order  of  Special  Term 
granting  a  motion  for  a  peremptory  writ  of  mandamus  to 
compel  the  defendant  to  cancel  an  assessment  against  the 
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property  of  the  relator  on  the  ground  that  the  said  assessment 
had  been  paid. 

James  A.  Sheehan  for  appellant. 

John  J.  Delany,  Corporation  Counsel  {James  J).  Bed  of 
counsel),  for  respondent. 

Appeal  dismissed,  with  costs ;  no  opinion. 
Concur:   Cullen,    Cli.  J.,    Gray,    O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  JJ. 


Howard  S.  Gans,  as  Trustee  in  Bankruptcy  of  Morris  Moses, 
Appellant,  v.  Samuel  Weinstein  et  al.,  Respondents. 

Gain  v.  Weinstein,  83  App.  Div.  858,  appeal  dismissed 
(Argued  June  12,  1905;  decided  June  13,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
22,  1903,  which  reversed  an  interlocutory  judgment  of  Special 
Term  setting  aside  a  certain  sale  as  fraudulent  and  granted  a 
new  trial. 

Paul  M.  Ilerzog  and  Otto  M.  Goldsmith  for  appellant. 

James  Harold  Warner  for  respondents. 

Appeal  dismissed,  with  costs ;  no  opinion. 
Concur:   Cullen,    Ch.    J.,    Gray,    O'Brien,    Bartlett 
Haioht,  Vann  and  Werner,  JJ. 


In  the  Matter  of  the  Application  of  Elizabeth  R.  Bailey, 
Respondent,  for  a  Refund  of  Taxes. 

The  Board  of  Supervisors  of  Suffolk  County,  Appellant. 

Matter  of  Bailey,  103  App.  Div.  624,  affirmed. 
(Submitted  May  31,  1905;  decided  June  16,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  1Q,  1905,  which  modified  and  affirmed  as  modified  an 
order  of  the  Suffolk  County  Court  directing  that  a  certain  sum 
paid  upon  a  void  assessment  be  refunded  to  the  petitioner. 
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Timothy  M.  Griffing  for  appellant. 

F.  H.  Van  Vechien  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:   Cullen,   Ch.    J.,    Gray,    O'Brien,    Bartlbtt, 
Haight,  Vann  and  Werner,  JJ. 


In  the  Matter  of  the  Appraisal,  tinder  the  Transfer  Tax  Act, 
of  the  Estate  of  Marcus  Daly,  Deceased. 

Margaret  P.  Daly,  Individually  and  as  Executrix  of  Marcus 
Daly,  Deceased,  et  al.,  Appellants;  The  Comptroller  of 
the  State  of  New  York,  Respondent. 

Matter  of  Daly,  100  App.  Div.  873,  affirmed. 
(Argued  June  1,  1905;  decided  June  16,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
ruary 8,  1905,  which  reversed  an  order  of  the  New  York 
County  Surrogate's  Court  exempting  a  part  of  the  estate  of 
Marcus  Daly,  deceased,  from  payment  of  a  transfer  tax. 

Latham  O.  Reed,  John  M.  Bowers  and  Manfred  W. 
Ehrich  for  appellants. 

Frank  S.  Black,  Henderson  Peck  and  James  J.  McEvitty 
for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullen,   Ch.   J.,    O'Brien,   Bartlett,   Haight, 
Vann  and  Werner,  JJ.     Dissenting:  Gray,  J. 


George  C.  Rankin,  as  Receiver  of  the  Elmira  National 
Bank,  Respondent,  v.  John  J.  Bush  et  al.,  Appellants, 
Impleaded  with  Another. 

Rankin  v.  Bush,  102  App   Div.  510,  affirmed. 
(Argued  June  1,  1905;  decided  June  16,  1905.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
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ment,  entered  March  26,  1905,  which  affirmed  an  interlocu- 
tory judgment  of  Special  Term  overruling  demurrers  to  the 
complaint. 

The  following  questions  were  certified  : 

"  1.'  Does  the  first  cause  of  action  set  forth  in  the  amended 
complaint  herein  state  facts  sufficient  to  constitute  a  cause  of 
action  ? 

"2.  Does  the  second  cause  of  action  set  forth  in  the 
amended  complaint  herein  state  facts  sufficient  to  constitute 
a  cause  of  action  ? " 

Judson  A.  Gibson  for  appellants. 

Edward  B.  Whitney  and  Winston  H.  Hagen  for 
respondent. 

Order  affirmed,  with  costs,  and  questions  certified  answered 
in  the  affirmative ;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Ghay,  O'Brien,  Bartlett, 
Haight,  Vann  and  Werner,  JJ. 


Ernst  Thalmann  et  al.,  Respondents,  v.  Capron  Knitting 
Company,  Appellant. 

Thalmann  v.  Capron  Knitting  Co.,  100  App.  Div.  247,  affirmed. 
(Argued  June  2,  1905;  decided  June  16,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Janu- 
ary 10,  1905,  which  affirmed  an  interlocntory  judgment  of 
Special  Term  overruling  a  demurrer  to  the  complaint. 

Herbert  C.  Smyth  and  Mallard  F.  Tompkins  for  appellant. 

Frederick  B.  Van  Yorst  and  «/.  Markham  Marshall  for 
respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,    Ch.    J.,    Gray,   O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  JJ. 
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Charles  H.  Davids,  Appellant,  v.  The  Brooklyn  Heights 
Railroad  Company,  Respondent. 

Davids  v.  Brooklyn  Heights  R.  R.  Co.,  104  App.  Div.  23,  affirmed. 
(Argued  June  2,  1905;  decided  June  16,  1906.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial  depart- 
ment, entered  April  21,  1905,  which  reversed  an  order  of  the 
Kings  County  Court  vacating  an  execution  in  the  above- 
entitled  action. 

The  following  question  was  certified : 

"  May  an  execution  against  the  person  issue  on  the  judg- 
ment recovered  herein  ? " 

liobert  Stewart,  Thomas  F.  Magner  and  Donald  B. 
Smith  for  appellant. 

Darius  A.  Marsh  and  George  D.  Yeomans  for  respondent. 

Order  affirmed,  with  costs,  on  opinion  below,  and  question 
certified  answered  in  the  affirmative. 

Concur:  Cullen,  Ch.  J.,  Gray,  O'Brien,  Bartlett, 
Haight,  Vann  and  Werner,  JJ. 


The  People  of  the  State  of  New  York  ex  rel.  Consoli- 
dated Ginseng  Company  of  America,  Respondent,  v.  Otto 
Kelsey,  as  Comptroller  of  the  State  of  New  York,  Appellant. 

People  ex  rel.  Consolidated  Ginseng  Co.  v.  Kelsey, MM  App.  Div.  175,  affirmed. 
(Argued  June  2,  1905;  decided  June  16,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  May 
11, 1905,  which  modified  and  affirmed  as  modified  a  determina- 
tion of  the  defendant  assessing  a  license  tax  upon  the  relator. 

JulkirS  M.  Mayer,  Attorney-General,  for  appellant. 

Charles  W.  Toohe  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur :   Gray,   O'Brien,   Bartlett  and   Werner,  JJ. 
Dissenting :  Cullen,  Ch.  J.,  Haight  and  Vann,  JJ. 
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The  People  of  the  State  of  New  York  ex  rel.  Martin  D. 
Langdon,  Appellant,  v.  Francis  V.  Greene,  as  Police 
Commissioner  of  the  City  of  New  York,  Respondent. 

People  ex  rel.  Langdon  v.  Greene,  96  App.  Div.  686,  affirmed. 
(Argued  June  2,  1905;  decided  June  16,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Conrt  in  the  first  judicial  department,  entered  July 
21,  1904,  which  dismissed  a  writ  of  certiorari  and  affirmed 
the  proceedings  of  the  defendant  in  dismissing  the  relator 
from  the  position  of  patrolman  in  the  police  department  of 
the  city  of  New  York. 

William  S.  Gordon,  Ernest  H.  Wallace  and  George  A. 
Lavelle  for  appellant. 

John  J,  Delany,  Corporation  Counsel  {Theodore  Connoly, 
Terence  Farley  and  Thomas  F.  Noonan  of  counsel),  for 
respondent. 

Order  affirmed,  with  costs  ;  no  opinion. 
Concur:   Cullen,    Ch.    J.,    Gray,    Haight,   Vann  and 
Werner,  J  J.     Dissenting :  O'Brien  and  Bartlett,  JJ. 


Jennie  Yarwood,  Respondent,  v.  The  Trusts  and  Guaran- 
tee Company,  Limited,  as  Administrator  of  the  Estate  of 
George  W.  Todd,  Deceased,  Appellant. 

Yarwood  v.  Trusts  db  Guarantee  Go.  {Ltd.),  94  App.  Div.  47,  appeal 
dismissed. 
(Argued  June  14,  1905;  decided  June  16,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
May   18,  1904,  affirming  a  judgment   in   favor  of  plaintiff 
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entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

C.  D.  Kiehel  for  appellant. 

D.  F.  Searle  for  respondent. 

Appeal  dismissed,  with  costs ;  no  opinion. 
Concur:    Ctjllen,   Ch.  J.,    Gray,    O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  JJ. 


Mark  Duntz,  as  Trustee  for  the  Holders  of  Bonds  and  Cou- 
pons Secured  by  a  Mortgage  Executed  by  the  Granger 
Brewing  Company,  Appellant,  v.  Granger  Brewing 
Company  et  al.,  Defendants,  and  Pfaudler  Company, 
Bespondent. 

Reported  below,  96  App.  Div.  681. 

(Submitted  June  12,  1905;  decided  June  16, 1905.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  third  judicial 
department,  entered  October  1,  1904,  affirming  a  judgment 
in  favor  of  defendant  Pfaudler  Company,  entered  upon  a 
decision  of  the  court  on  trial  as  Special  Term. 

The  motion  was  made  upon  the  grounds  that  the  plaintiff 
trustee  and  the  bondholders  whom  he  represents  have  no 
further  interest  in  the  subject-matter  of  the  litigation  and  are, 
therefore,  disqualified  from  prosecuting  the  appeal,  and  that 
the  right  to  appeal  has  been  waived  by  a  sale  of  the  property 
in  dispute  pursuant  to  the  judgment  of  the  trial  court. 

Hiram  12.  Wood  for  motion. 

Thomas  K.  Smith  opposed. 

Motion  denied,  with  ten  dollars  costs. 
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The  People  of  the  State  of  New  York,  Respondent,  v. 
Edward  E.  Conrad,  Appellant. 

People  v.  Conrad,  102  App.  Div.  566,  affirmed. 
(Argued  June  5,  1905;  decided  June  16,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
13,  1905,  which  affirmed  a  judgment  of  the  Court  of  General 
Sessions  of  the  Peace  in  and  for  the  county  of  New  York, 
rendered  upon  a  verdict  convicting  the  defendant  of  the  crime 
of  attempting  to  commit  an  abortion. 

James  W.  Osborne,  Howard  Taylor  and  Otto  T  Hess  for 
appellant. 

William  Tr avers  Jerome,  District  Attorney  {Robert  C. 
Taylor  of  counsel),  for  respondent. 

Judgment  of  conviction  affirmed  ;  no  opinion. 
Concur:  Cullen,    Ch.    J.,    Gray,    Haight,    Vann    and 
Werner,  JJ.     Dissenting :  O'Brien  and  Bartlett,  JJ. 


The  People  of  the  State  of  New  York,  Respondent,  v. 
Godolphin  A.  Burslem,  Appellant. 

Beojte  v.  Burslem,  94  App.  Div.  619,  affirmed. 
(Argued  June  5,  1905;  decided  June  16,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
17,  1904,  which  affirmed  a  judgment  of  the  Court  of  General 
Sessions  of  the  Peace  in  and  for  the  county  of  New  York, 
rendered  upon  a  verdict  convicting  the  defendant  of  the  crime 
of  grand  larceny  in  the  first  degree. 

Henry  J.  McCormick  for  appellant. 

William  Tr  avers  Jerome,  District  Attorney  {Robert  C. 
Taylor  of  counsel),  for  respondent. 

Judgment  of  conviction  affirmed  ;  no  opinion. 
Concur:  Cullen,    Ch.    J.,    Gray,    O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  JJ. 
34 
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The  People  of  the  State  of  New  York,  Respondent,  v. 
Thomas  McCullough,  Appellant. 

People  v.  McCullough,  102  App.  Div.  619,  affirmed. 
(Argued  June  5.  1005;  decided  June  16,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  1,  1905,  which  affirmed  a  judgment  of  the  Monroe 
County  Court  rendered  upon  a  verdict  convicting  the  defend- 
ant of  the  crime  of  robbery  in  the  first  degree. 

William  JT.  Sullivan  and  George  Haines  for  appellant. 
Howard  A.  Widener  for  respondent. 

Judgment  of  conviction  affirmed  ;  no  opinion. 
Concur:     Cullen,    Ch.    J.,   Gray,   O'Brien,   Baktlett, 
Haioht,  Vann  and  Werner,  JJ. 


Gerardine  H.  Hickok,  Respondent,  v.  Elizabeth  M.  Bunt- 
ing et  al.,  as  Executrices  of  Ella  F.  Bunting,  Deceased, 
Appellants. 

Hickok  v.  Bunting,  92  App.  Div.  167,  affirmed. 
(Argued  June  8,  1905;  decided  June  16,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
21,  1904,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  directed  by  the  court. 

Herbert  Parsons  for  appellants. 

Edward  Z.  Blackman  and  Alfred  B.  Cruikshank  for 
respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:     Cullkn,   Ch.    J.,   Gray,   O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  JJ. 
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The  People  of  the  State  of  New  York  v.  Metropolitan 
Mutual  Savings  and  Loan  Association. 

In  the  Matter  of  the  Claims  of  Delilah  Good  et  al.,  Appel- 
lants; James  A.  Roberts,  as  Receiver  of  Metropolitan 
Mutual  Savings  and  Loan  Association,  Respondent. 

People  v.  Metropolitan  Afut.  S.  <&  L.  Assn.,  108  App.  Div.  158,  affirmed. 
(Argued  May  81,  1905;  decided  October  8,  1905.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  third  judicial  depart- 
ment, entered  March  15,  1905,  which  affirmed  an  order  of 
Special  Term  confirming  the  report  of  a  referee  denying  the 
claims  of-  the  appellants  herein  for  preference  upon  the  dis- 
tribution of  the  assets  of  the  Metropolitan  Mutual  Savings 
and  Loan  Association. 

The  following  questions  were  certified : 

"  1.  Are  the  claimants  holding  shares  in  said  corporation, 
known  as  Class  E,  entitled  to  the  rights  of  creditors  or  pre- 
ferred shareholders  of  said  corporation,  after  its  dissolution, 
as  relating  to  any  of  the  installment  stocks  in  said  corporation, 
and  entitled  to  the  payment  by  the  receiver  on  the  final  dis- 
tribution of  the  assets  of  the  corporation,  to  the  extent  of  the 
par  value  of  such  stock,  in  preference  and  prior  to  any  pay- 
ment being  made  by  said  receiver  to  holders  of  shares  of  any 
such  installment  6tocks  ? 

"  2.  Are  the  claimants  holding  shares  in  said  corporation, 
known  as  Class  K,  entitled  to  the  rights  of  creditors  or  pre- 
ferred shareholders  of  said  corporation,  after  its  dissolution, 
as  relating  to  any  of  the  installment  stocks  in  said  corporation, 
and  entitled  to  the  payment  by  the  receiver  on  the  final  dis- 
tribution of  the  assets  of  the  corporation,  to  the  extent  of  the 
par  value  of  such  stock,  in  preference  and  prior  to  any  pay- 
ment made  by  said  receiver  to  holders  of  shares  of  any  such 
installment  stocks? 

"  3.  Are  the  claimants  holding  stock  in  said  corporation, 
known  as  Class  H,  entitled  to  the  rights  of  creditors  or  pre- 
ferred shareholders  of  said  corporation,  after  its  dissolution,  as 
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relating  to  any  of  the  installment  stocks  in  said  corporation, 
and  to  the  payment  by  the  receiver  on  the  final  distribution 
of  the  assets  of  the  corporation,  to  the  extent  of  the  paid-up 
value  of  such  stock,  in  preference  and  prior  to  any  payments 
being  made  by  said  receiver  to  claimants  holding  shares  of 
any  of  the  installment  stock  in  said  corporation  ? " 

Irving  W.  Cole,  Fred  Greiner,  Charles  R.  Wilson,  Philip 
S.  Smith,  Martin  Clark,  Stephen  Lockwood,  S.  T.  Lockwood 
and  Bertramd  W.  Nye  for  appellants. 

Clark  JI.  Tirnerma?i  for  respondent. 

Order  affirmed,  with  costs,  on  opinion  below,  and  the  ques- 
tions certified  answered  in  the  negative. 

Concur:  Cullen,  Ch.  J.,  Gray,  O'Brien,  Bartlett, 
Haight,  Vann  and  Werner,  JJ. 


Alden  W.  Young,  Respondent,  v.  Maurice  Barry,  as  Chief 
Engineer  of  Subdivision  152  of  the  Grand  International 
Brotherhood  of  Locomotive  Engineers,  Appellant. 

Young  v.  Barry,  102  App.  Div.  620,  affirmed. 
(Argued  June  6,  1905;  decided  October  3,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  11,  1905,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

S.  M.  Coon  for  appellant. 

F.  T.  CahiU  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,    Ch. *$.,   Gray,    O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  JJ. 
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John  N.  Drake,  Appellant,  v.  Frederick  C.  Latter  et  al., 
Bespondents. 

Drake  v.  Lauer,  93  App.  Div.  86,  affirmed. 
(Argued  June  6,  1905;  decided  October  8,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  16,  1904,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  the  report  of  a  referee. 

Eugene  Van  Voorhis  for  appellant. 

John  Desmond  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Gray,  O'Brien,  Bartlett  and 
Vann,  J  J.    Not  voting :  Haight,  J.   Not  sitting :  Werner,  J. 


Elizabeth  Schmieg,  as  Administratrix  of  the  Estate  of 
Charles  Schmieg,  Deceased,  Respondent,  v.  Union  Bail- 
way  Company  of  New  York  City,  Appellant 

ScJimieg  v.  Union  Ry.  Co.,  87  App.  Div.  683,  affirmed. 
(Argued  June  6,  1905;  decided  October  8,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department,  entered 
December  3,  1903,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Bayard  II  Ames  and  Henry  A.  Robinson  for  appellant 

Don  H.  Almy,  J.  Arthur  Hilton  and  Henry  C.  Brooks 
for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,   Ch.   J.,    Gray,    O'Brien,   Bartlett, 
Haight,  Vann  and  Werner,  JJ, 
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John  P.  Hale,  Jr.,  Appellant,  v.  The  City  of  New  York, 

Respondent. 

Bale  v.  City  of  New  York,  98  App.  Div.  613,  affirmed. 
(Argued  June  6,  1005;  decided  October  8,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
25,  1904,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  dismissal  of  the  complaint  by  the  court  at  a  Trial  Term. 

Edward  W.  S.  Johnston  for  appellant. 

John  J.  Delany,  Corporation  Counsel  (Theodore  Connoly 
and  Arthur  Sweeny  of  counsel),  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :    Cullen,   Ch.    J.,    Gray,    O'Brien,  Bartlett, 
Haight,  Vann  and  Werner,  J  J. 


Florence  O.  Dennis- Wickers,  Respondent,  v.  The  Village 
of  Elmira  Heights,  Appellant. 

Dennis  -  Wickers  v.  Village  of  Elmira  Heights,  88  App.  Div.  617,  affirmed. 
(Argued  June  7,  1905;  decided  October  8,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
November  17,  1903,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict  and  an  order  denying  a  motion  for 
a  new  trial. 

Oeorge  McCann  for  appellant. 

Judson  A.  Gibson  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  in  Dennis  v. 
Village  of  Elmira  Heights  (59  App.  Div.  404). 

Concur :  Gray,  Bartlett,  Haight  and  Vann,  JJ.  Dis- 
senting :  Cullen,  Ch.  J.,  O'Brien  and  Werner,  JJ. 


MEMORANDA.  535 

John  C.  Rodgebs,  Appellant,  v.  The  City  of  New  York, 

Respondent. 

Bodgers  v.  City  of  New  York,  100  App.  Div.  516,  affirmed. 
(Argued  June  7,  1905;  decided  October  8,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
February  9,  1905,  affirming  a  judgment  in  favor  of  plaintiff 
as  to  the  first,  in  favor  of  defendant  as  to  the  third,  and  dis- 
missing the  second,  fourth  and  fifth  causes  of  action,  entered 
upon  a  verdict,  and  also  affirming  an  order  denying  a  motion 
for  a  new  trial. 

L.  LajUn  Kellogg  and  Alfred  C.  Pette  for  appellant. 

John  J.  Delany,  Corporation  Counsel  {Theodore  Connoly 
and  Terence  Farley  of  counsel),  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,   Ch.   J.,    Gray,    O'Brien,    Bartlett, 
HaighT,  Vann  and  Werner,  JJ. 


The  City  of  New  York,  Respondent,  v.  Preble  Tucker, 

Appellant. 

City  of  New  York  v.  Tucker,  91  App.  Div.  214,  affirmed. 
(Argued  June  7,  1905;  decided  October  8,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
2,  1904,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  directed  by  the  court. 

Lawson  Purdy  for  appellant. 

John  J.  Delany,  Corporation  Counsel  {Theodore  Connoly 
and  George  S.  Coleman  of  counsel),  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullen,    Ch.    J.,    Gray,    O'Brien,    Babtlett, 
Haight,  Vann  and  Werner,  JJ. 


536  MEMORANDA. 

The  City  op  New  York,  Respondent,  v.   Metropolitan 
Street  Railway  Company,  Appellant. 

City  of  New  York  v.  Metropolitan  Street  Railway  Go.,  90  App.  Div.  66, 
affirmed. 
(Argued  June  7,  1905;  decided  October  3,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
ruary 10,  1904,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Bayard  H.  Ames,  F.  Angelo  Gaynor  and  Henry  A.  Rob- 
inson  for  appellant. 

John  J.  Delany,  Corporation  Counsel  (Theodore  Connoly 
and  Terence  Farley  of  counsel),  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:  Cullen,   Ch.   J.,   O'Brien,   Bartlett,   Haiqht, 
Vann  and  Werner,  JJ.    Not  sitting :  Gray,  J. 


The  People  of  the  State  of  New  York,  Appellant,  v. 
Joseph  Degenfelder,  Respondent. 

People  v.  Degenfelder,  97  App.  Div.  641,  Affirmed. 
(Argued  June  7,  1905;  decided  October  3,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
October  17,  1904,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  verdict  directed  by  the  court. 

Julius  M.  Mayer,  Attorney-General  (Horace  MeGuvre 
of  counsel),  for  appellant. 

William  B.  Reading  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,   Ch.  J.,   Gray,    O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  JJ. 


MEMORANDA.  537 

The  People  op  the  State  of  N  ew  York,  Respondent,  v. 
John  T.  Lannen,  Appellant. 

People  v.  Lannen,  89  App.  Div.  616,  affirmed. 
(Argued  June  8,  1905;  decided  October  3,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  17, 1903,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  decision  of  the  court  at  a  Trial  Term 
without  a  jury. 

William  B.  Reading  for  appellant. 

Julius  M.  Mayer,  Attorney- General  (Thomas  C.  Burke 
of  counsel),  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,   Ch.    J.,   Gray,    O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  J  J. 


Rochester  Trust  and  Safe  Deposit  Company,  as  Adminis- 
trator of  the  Estate  of  James  H.  Doty,  Deceased,  Respond- 
ent, v.  George  Truesdale,  Appellant. 

RocJiesier  Trust  <fe  S.  D.  Co.  v.  Truesdale,  94  App.  Div.  612,  affirmed. 
(Argued  June  8,  1905;  decided  October  3,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
October  12,  1904,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee. 

George  Truesdale,  appellant,  in  person. 

Egerton  R.  Williams,  Jr.,  and  Wm.  N.  Cogswell  for 
respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,   Ch.    J.,    Gray,    O'Brien,  Bartlett, 
Haight,  Vann  and  Werner,  JJ. 


538  MEMORANDA. 

William    C.    Browning,     Respondent,    v.    Benjamin    "W. 
Stilwell,  Appellant 

Browning  v.  StiliceU,  93  App.  Div.  618,  affirmed. 
(Submitted  June  8,  1905;  decided  October  8,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
11,  1904,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  directed  by  the  court  and  an  order  denying  a 
motion  for  a  new  trial. 

William  Warburton  Sorugham  for  appellant. 

Clarence  E.  Tkomall  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Cullen,    Ch.    J.,    Gray,    O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  JJ. 


Frieda  Von  Sohuckmann,  Respondent,  v.  Walter  R.  Hein- 
rich,  as  Administrator  of  the  Estate  of  Herman  O. 
Heinrich,  Deceased,  Appellant. 

Von  ScJiuckmann  v.  Heinrich,  98  App.  Div.  278,  affirmed. 
(Submitted  June  9,  1905;  decided  October  8,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
23,  1904,  modifying  and  affirming  as  modified  a  judgment  in 
favor  of  plaintiff  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term. 

David  B.  Simpson  for  appellant. 

Addison  Gardner  and  James  A.  Speer  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :    Cullen,   Ch.   J.,   Gray,    O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  J  J. 


MEMORANDA.  539 

George  Maoculloch  Miller,  as  Executor  of  and  Trustee 
under  the  Will  of  Susan  O.  Hoffman,  Deceased,  Respond- 
ent, v.  Joseph  H.  Warren  et  al.,  Appellants. 

Miller  v.  Warren,  94  App.  Div.  192,  affirmed. 
(Argued  June  9,  1905;  decided  October  3,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  lirst  judicial  department,  entered  May 
21,  1904,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  at  a  Trial  Term  without  a  jury. 

David  Thornton  for  appellants. 

Eugene  V.  Daly  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :    Cullen,    Ch.   J.,   Gray,    O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  J  J. 


Minnie  Willinsky,  as  Administratrix  of  the  Estate  of  Harry 
Willinsky,  Deceased,  Respondent,  v.  George  F.  Gregory 
et  al.,  Appellants,  Impleaded  with  Another. 

Willinsky  v.  Gregory,  94  App.  Div.  620,  affirmed. 
(Argued  June  9,  1905;  decided  October  8,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  iirst  judicial  department,  entered  May 
27,  1904,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial. 

Z.  Sidney  Carrere  for  appellants. 

Louis  Steckler  and  «/.  Brownson  Ker  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,   Ch.   J.,    Gray,    O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  JJ. 


540  MEMORANDA. 

Manuel  Goldberg,  as  Administrator  of  the  Estate  of  Nathan 
M.  Goldberg,  Deceased,  Respondent,  v.  Mary  Marko- 
witz  et  al.,  Appellants. 

Goldberg  v.  Markoicite,  94  App.  Div.  287,  affirmed. 
(Argued  June  9,  1905;  decided  October  3,  1905.) 

Appeal  from  a  judgment,  entered  May  17,  1904,  upon  an 
order  of  the  Appellate  Division  of  the  Supreme  Court  in  the 
first  judicial  department,  reversing  a  judgment  in  favor  of 
defendants  entered  upon  a  verdict  directed  by  the  court  and 
directing  judgment  in  favor  of  plaintiff. 

Abraham  H.  Sarasohn  for  appellants. 

Herbert  Goldmarh  and  George  C.  Coffin  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Collbn,   Ch.    J.,    Gray,    O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  JJ. 


Neil  McMahon,  an  Infant,  by  Lucinda  McMahon,  His 
Guardian  ad  Litem,  Appellant,  v.  Crucible  Steel  Com- 
pany of  America,  Respondent. 

McMahon  v.  Crucible  Steel  Co.,  93  App.  Div.  607;  affirmed. 
(Argued  June  9,  1905;  decided  October  3,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
April  20,  1904,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term. 

W.  J.  McClusky  for  appellant. 

James  G.  Tracy  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,   Ch.    J.,    Gray,    O'Brien,    Bartlett, 
Haight  and  Werner,  JJ.     Absent :  Vann,  J. 


MEMORANDA.  541 

Mary  Brady,  as  Administratrix  of  the  Estate  of  Owen 
Brady,  Deceased,  Respondent,  v.  The  Brooklyn  Heights 
Railroad  Company,  Appellant. 

Brady  v.  Brooklyn  Height*  R.  B.  Co.,  95  App.  Div.  682,  affirmed. 
(Submitted  June  12,  1905;  decided  October  8,  1905.) 

Appeal  from  a  judgment,  entered  July  7,  1904,  upon  an 
order  of  the  Appellate  Division  of  the  Supreme  Court  in  the 
second  judicial  department,  which  reversed  a  judgment  in 
favor  of  defendant,  entered  upon  an  order  of  the  court  at  a 
Trial  Term  setting  aside  a  verdict  in  favor  of  plaintiff  and 
directing  ^  dismissal  of  the  complaint,  and  directed  judgment 
in  favor  of  plaintiff  upon  the  verdict. 

I.  li.  Oeland  and  George  D.  Yeomans  for  appellant. 

Thomas  F.  Magner  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:    Cullen,   Ch.    J.,    Gray,    O'Brien,    Bartlett, 
Haioht,  Vann  and  Werner,  JJ. 


William  P.  Wuest,  Appellant,  v.  The  City  of  New  York, 

Respondent. 

Wuest  v.  City  of  New  York,  89  App.  Div.  262,  affirmed. 
(Argued  June  12,  1905;  decided  October  8,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  8,  1904,  affirming  a  judgment  in  favor  of  defendaut 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term  without  a  jury. 

Francis  A.  MoCloshey  for  appellant. 

John  J.  Delany,  Corporation  Counsel  {James  D.  Bell 
of  counsel),  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Cullen,    Ch.    J.,   Gray,    O'Brien,   Bartlett, 
Haight,  Vann  and  Werner,  JJ. 


542  MEMORANDA. 

Frederick  Dinger,  Respondent,  v.  The  City  of  New  York, 

Appellant. 

Dinger  v.  City  of  New  York,  101  App.  Div.  202,  affirmed. 
(Submitted  June  12,  1905;  decided  October  8,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  31,  1905,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

John  J.  Delany,  Corporation  Counsel  {James  D.  Bell 
of  counsel),  for  appellant. 

Charles  Coleman  Miller  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Cullen,    Ch.    J.,   Gray,    O'Brien,  Bartlett, 
Haight,  Vann  and  Werner,  JJ. 


August  Dinger,  Respondent,  v.  The  City  op  New   York, 

Appellant. 

Dinger  v.  City  of  New  York,  101  App.  Div.  202,  affirmed. 
(Submitted  June  12,  1905;  decided  October  8,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  31,  1905,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

John  J.  Delany  y  Corporation  Counsel  (James  D.  Bell  of 
counsel),  for  appellant. 

Charles  Coleman  Miller  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Cullen,   Ch.    J.,    Gray,    O'Brien,    Bartlktc; 
Haight,  Vann  and  Werner,  JJ. 


MEMOKANDA.  543 

Charles  Steinhardtrr  et  al.,  as  Administrators  of  the  Estate 
,  of   Otto   D.   Steinhardter,    Deceased,  Respondents,  v. 
Frederick  C.  Howe  et  al.,  Appellants. 

Steinhardter  v.  Hotce,  100  App.  Div.  515,  affirmed. 
(Submitted  June  12,  1905;  decided  October  8,  1905.) 

\ 
Appeal  from  a  judgment  of  the  Appellate  Division  of  the 

Supreme  Court  in  the  first  judicial  department,  entered  Janu- 
ary 19,  1905,  affirming  a  judgment  in  favor  of  plaintiffs 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

James    C.    de    La    Mare    and    J.  Homer  Hildreth  for 
appellants. 

Justin  S.  Oalland  for  respondents. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur :  Cullen,    Ch.    J.,    Gray,    O'Brien,    Bartlett 
Haight,  Vann  and  Werner,  JJ. 


John  T.  Willets  et  al.,  as  Surviving  Executors  of  Samuel 
Willets,  Deceased,  Respondents,  v.  Franklin  Haines, 
Appellant,  Impleaded  with  Another. 

Willets  v.  Haines,  96  App.  Div.  5,  affirmed. 
(Argued  June  12,  1905;  decided  October  8,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
22,  190:1,  affirming  a  judgment  in  favor  of  plaintiffs  entered 
upon  a  verdict  directed  by  the  court. 

John  J.  Cunneen  and  William  W.  Niles  for  appellant. 

Wilson  M.  Powell  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,    Ch.   J.,    Gray,   O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  JJ. 


544  MEMORANDA. 

Isaac  Engel,  as  Trustee  in  Bankruptcy  of  M.  Joseph  &  Co., 
Appellant,  v.  Union  Square  Bank,  Respondent 

Engel  v.  Union  Square  Bank,  94  App.  Div.  244,  affirmed. 
(Argued  June  13, 1905;  decided  October  8, 1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
18,  1904,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  dismissal  of  the  complaint  by  the  court  at  a  Trial  Term 
and  an  order  denying  a  motion  for  a  new  trial. 

David  Sleekier  and  Sol.  Levi  for  appellant. 

«/.  Z.  Weinberg  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:   Cullen,    Ch.    J.,    Gray,   O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  JJ. 


Frieda  Krueger,  as  Administratrix  of  the  Estate  of  William 
Krueger,  Deceased,  Respondent,  v.  Bartholomay  Brew- 
ery Company,  Appellant. 

Krueger  v.  Bartholomay  Brewing  Co.,  94  App.  Div.  58,  affirmed. 
(Argued  June  14,  1905;  decided  October  8,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
May  17,  1904,  which  reversed  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint  by  the  court  at 
a  Trial  Term  and  an  order  denying  a  motion  for  a  new  trial 
and  granted  a  new  trial. 

William  A.  Sutherland  for  appellant. 
George  II.  Harris  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  plaintiff 
on  the  stipulation,  with  costs ;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  O'Brien,  Bartlett, 
Haight  and  Vann,  J  J.    Not  sitting :  Werner,  J. 


MEMORANDA.  545 

Crane  Company,  Respondent,  v.  Frederick  J.  Smythe,  as 
Trustee  in  Bankruptcy  of  Whitmore  &  Whitmore,  Appel- 
lant, Impleaded  with  Others. 

Crane  Co.  v.  Pneumatic  Signal  Co.,  94  App.  Div.  58,  affirmed. 
(Argued  June  14,  1905;  decided  October  8,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
May  6,  1904,  reversing  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at 
Special  Term  and  granting  a  new  trial. 

Thomas  Raines  for  appellant. 
Curtis  Fite  Simons  for  respondent 

Order  affirmed  and  judgment  absolute  ordered  for  defend- 
ant on  the  stipulation,  with  costs,  on  opinion  below. 

Concur:  Cullen,  Ch.  J.,  Gray,  O'Brien,  Bartlett, 
Haight,  Vann  and  Werner,  J  J. 


Minnie  H.  Conodon,  as  Administratrix  of  the  Estate  of 
Arthur  E.  Congdon,  Deceased,  Respondent,  v.  The 
Delaware,  Lackawanna  and  Western  Railroad  Com- 
pany, Appellant. 

Congdon  v.  Delaware,  L.  &  W.  R.  R.  Co.,  98  App.  Div.  605,  affirmed. 
(Argued  June  15,  1905;  decided  October  8,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
May  3, 1904,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial. 

W.  S.  Jenney  for  appellant. 

P.  C.  J.  De  Angdis  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 

Concur :    Cullen,   Ch.   J.,   Gray,   O'Brien,     Bartlett, 

Haight  and  Werner,  JJ.    Not  voting :  Vann,  J. 
35 
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James  A.  Roberts,  as  Receiver  of  the  Metropolitan  Mutual 
Savings  and  Loan  Association  .  of  Buffalo,  Respondent, 
v.  Adelbert  D.  Cronk,  Appellant. 

Robert*  v.  Cronk,  94  App.  Div.  171,  affirmed. 
(Argued  June  15f  1905;  decided  October  3,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
May  28,  1904,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  Erie  County  Court  on  trial 
without  a  jury. 

Irving   W.  Cole  and  B.    W.  Nye  for  appellant. 

ClarkH.  Timerman  and  Lincoln  A.  Groat  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur:    Cullen,   Ch.    J.,    Gray,    O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  JJ. 


James  A.  Roberts,  as  Receiver  of  the  Metropolitan  Mutual 
Savings  and  Loan  Association  of  Buffalo,  Respondent,  vm 
Richard  P.  Cook,  Appellant. 

Robert*  v.  Cook,  98  App.  Div.  6S4,  affirmed. 
(Argued  June  15,  1905;  decided  October  8,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
November  28,  1904,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  Erie  County  Court  on  trial 
without  a  jury. 

Irving  W.  Cole  for  appellant. 

Clark  H.  Titnerrnan  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur.    Cullen,    Ch.   J.,    Gray,    O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  JJ. 


MEMORANDA.  547 

George  W.  Goetz,  Appellant,  v.  The  State  of  New  York, 

Respondent. 

Goetz  v.  State  of  New  York,  90  App.  DSv.  616,  affirmed. 
(Argued  June  15, 1005;  decided  October  3,  1005.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  May 
16,  1904,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  an  award  of  the  Court  of  Claims. 

George  L.  Lewis  for  appellant.  . 

Julius  M.  Mayer )  Attorney-General  {James  G.  Graham 
of  counsel),  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,    Ch.  J.,    Gray,    O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  JJ. 


David  J.  McGown  et  al.,  Appellants,  v.  Curtis  A.  Barntjm 
et  al.,  Respondents. 

McGown  v.  Barnum,  08  App.  Div.  622,  affirmed. 
(Argued  June  14,  1005;  decided  October  3,  1005.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department,  entered 
November  17,  1904,  affirming  a  judgment  in  favor  of  defend- 
ants entered  upon  a  dismissal  of  the  complaint  by  the  court  at 
Special  Term. 

Clarence  Z.  Barber  for  appellants. 

Carlton  B.  Pierce  for  respondents. 

Per  Curiam.  It  is  very  unfortunate  that  so  simple  a  mat- 
ter as  is  the  subject  of  this  controversy  should  be  the  occasion 
of  so  much  and  such  unnecessary  litigation.  It  cannot  be 
questioned  that  the  interest  the  defendant  Barnum  took  under 
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his  father's  will  in  the  house  and  lot  in  the  town  of  Middle- 
field  was  a  vested  remainder  in  fee  and  that  his  interest  in  the 
fund  produced  by  the  sale  of  said  lot  was  of  the  same  charac- 
ter. That  remainder  was  at  all  times  alienable  and  devisable 
by  said  Barnum  and  his  title  thereto  passed  to  the  receiver 
appointed  in  supplementary  proceedings.  The  present  action 
to  establish  the  receiver's  title  to  the  remainder  in  the 
fund  after  the  death  of  the  judgment  debtor's  mother  was 
unnecessary.  The  plaintiff  receiver  could  apply  in  the  sup- 
plementary proceedings  for  leave  to  sell  the  judgment  debtor's 
interest  in  the  fund.  The  judgment  creditors  could  pur- 
chase on  the  sale  and  on  the  termination  of  the  life  estate 
get  possession  of  the  fund  itself.  Whether  the  present 
action  can  be  maintained  may  be  doubted  regardless  of  the 
effect  of  the  prior  judgment  between  the  parties,  but  it 
is  unnecessary  to  determine  that  question  as  we  deem  the 
plaintiffs  concluded  by  the  judgment  in  that  action  which 
was  pleaded  as  a  bar  to  this.  The  first  suit  was  brought  on 
substantially  the  same  allegations  as  set  forth  in  the  present 
complaint  and  some  of  the  relief  demanded  was  the  same  as 
that  now  sought.  The  final  judgment  rendered  was  that  the 
action  was  prematurely  brought  and  the  complaint  was  dis- 
missed on  the  merits.  It  matters  not  that  to  some  of  the 
relief  asked  in  the  first  action  the  plaintiffs  were  plainly  not 
entitled.  If  they  were  at  that  time  entitled  to  any  relief  on 
the  facts  pleaded  the  demurrer  should  have  been  overruled. 
The  judgment  sustaining  the  demurrer  is  conclusive  between 
the  parties  that  the  plaintiffs  were  then  entitled  to  no  relief, 
and  the  situation  has  not  been  in  any  respect  changed  from 
the  time  of  the  institution  of  that  action  to  the  commence- 
ment of  this.  The  Special  Term,  therefore,  properly  held 
that  the  judgment  in  the  first  action  was  a  bar  and  dismissed 
the  suit.  But  the  Special  Term  also  found,  as  a  conclusion 
of  law,  that  the  plaintiff  receiver  had  no  title  or  interest  in 
the  trust  fund  or  in  the'  interest  of  the  defendant  Curtis  A. 
Barnum  therein.  This  conclusion  of  law,  as  an  original  propo- 
sition, is  plainly  erroneous,  for  the  interest  of  6aid  defendant 
in  the  fund  vested  in  the  plaintiff  receiver.  Nor  did  the 
judgment  in  the  first  suit  require  such  a  finding  by  the  trial 
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court.  An  examination  of  the  record  and  opinion  in  that 
case  shows  that  all  that  was  decided  therein  was  that  the 
action  was  prematurely  brought,  not  that  the  plaintiffs  had 
no  title  to  or  lien  upon  the  remainderman's  interest  in  the 
fnnd. 

Therefore,  the  judgments  below  should  be  affirmed,  with- 
out costs,  and  without  prejudice  to  the  right  of  the  plaintiffs 
to  demand  and  receive  the  trust  fund  upon  the  death  of  the 
life  tenant. 

Cullen,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Haight,  Vann 
and  Werner,  JJ.,  concur. 

Judgment  affirmed. 


Frank  W.  Goreth,  as  Ancillary  Administrator  of  the  Estate 
of  Thomas  Keiher,  Deceased,  Kespondent,  v.  Jacob  R. 
Shipherd,  Appellant. 

Qoreth  v.  Shipherd,  92  App.  Div.  611,  appeal  dismissed. 
(Submitted  October  2,  1905;  decided  October  10,  1905.). 

Motion  to  dismiss  an  appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial  depart- 
ment, entered  March  4,  1904,  which  affirmed  an  order  of 
Special  Term  denying  a  motion  to  vacate  certain  orders  there- 
tofore granted  in  the  action. 

The  motion  was  made  upon  the  ground  that  the  Court  of 
Appeals  was  without  jurisdiction  to  review  the  order  appealed 
from,  permission  to  take  the  said  appeal  not  having  been 
obtained. 

Charles  II.  Strong  for  motion. 

No  one  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and  ten 
dollars  costs  of  motion. 
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Walter  Church  et  al.,  Respondents,  v.  Thomas  L.  Randall, 

Appellant. 

Churdi  v.  Randall,  105  App.  Div.  636,  appeal  dismissed. 
(Argued  October  2,  1905;  decided  October  10,  1905.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  third  judicial 
department,  entered  May  17,  1905,  which  affirmed  a  judg- 
ment of  the  Schenectady  County  Court  in  favor  of  plaintiffs 
entered  upon  a  verdict. 

The  motion  was  made  upon  the  ground  that  the  Court  of 
Appeals  had  no  jurisdiction  to  entertain  the  appeal,  permission 
to  take  the  same  not  having  been  granted. 

W.  W.  Wemple  for  motion. 

No  one  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and  ten 
dollars  costs  of  motion. 


Joseph  O'Connor,  an  Infant,  by  Catherine  O'Connor, 
His  Guardian  ad  Litem,  Respondent,  v.  Jacob  Morch, 
Appellant. 

O  Connor  v.  Morcli,  106  App.  Div.  611,  appeal  dismissed. 
(Submitted  October  2,  1905;  decided  October  10,  1905.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  June  15,  1905,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  and  an  order  denying 
a  motion  for  a  new  trial. 

The  motion  was  made  upon  the  ground  that  the  Court  of 
Appeals  had  no  jurisdiction  to  review  the  judgment  and  order 
appealed  from,  said  judgment  unanimously  affirming  a  judg- 
ment of  damages  for  a  personal  injury  and  no  permission  to 
appeal  therefrom  having  been  granted. 
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John  P.  Donnelly  and  R.  C.  McDonald  for  motion. 
Thomas  C.  WhiUock  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and  ten 
dollars  costs  of  motion. 


Frederick  Klein,  Respondent,  v.  East  River  Electric 
Light  Company  (Thereafter  Known  as  the  Thomson- 
Houston  Electric  Company)  et  al.,  Appellants. 

(Submitted  October  2,  1905;  decided  October  10,  1905.) 

Motion  to  amend    remittitur   or  for  reargument  denied, 
without  costs.     (See  182  N.  Y.  27.) 


In  the  Matter  of  the  Appraisal  under  the  Transfer  Tax  Act 
of  the  Estate  of  Linda  Dows  Cooksey,  Deceased. 

Alexander  E.  Orr  et  al.,  as  Executors  of  and  Trustees 
under  the  Will  of  David  Dows,  Sr.,  Deceased,  et  al., 
Appellants ;  Otto  Kelsey,  as  Comptroller  of  the  State  of 
New  York,  Respondent. 

(Submitted  October  2, 1905;  decided  October  10,  1905.) 

Motion   for  reargument   denied,   with   ten   dollars    costs. 
(See  182  N.  Y.  92.) 


W.  Martin  Jones,  Appellant,  v.  New  York  Central  and 
IIud80n  River  Railroad  Company,  Respondent. 

(Submitted  October  2,  1905;  decided  October  10,  1905.) 

Motion   for   reargument  denied,   with  ten  dollars    costs. 
(See  179  N.  Y.  539.) 
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Tompkins  McIlvaine,  as  Surviving  Partner  of  the  Firm  of 
TowNSEND  &  McIlvaine,  Respondent,  v.  Geobge  Stein- 
son,  Appellant,  and  The  Board  of  Education  of  the  City 
of  New  Fork  et  al.,  Respondents. 

(Submitted  October  2,  1905;  decided  October  10, 1905.) 

Motion  to  vacate  order  dismissing  appeal  and  for  a  reargu- 
ment  of  motion  denied,  with  ten  dollars  costs.  (See  182 
N.  Y.  513.) 


In  the  Matter  of  the  Petition  of  Edward  L.  Mawson,  Appel- 
lant, v.  William  Wermuth,  Respondent. 

(Submitted  October  2,  1905  ;  decided  October  10,  1905.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.  (See 
182  N.  Y.  234.) 

Charles  H.  Davids,  Appellant,  v.  The  Brooklyn  Heights 
Railroad  Company,  Respondent. 

(Submitted  October  2,  1905  ;  decided  October  10,  1905.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.  (See 
182  N.  Y.  526.) 

In  the  Matter  of  the  Estate  of  Ella  F.  Bunting,  Deceased. 
Oerardine  H.  Hiokok,  Appellant ;  Elizabeth  M.  Bunting, 
as  Executrix,  Respondent. 

Matter  of  Bunting,  98  App.  Div.  122,  628,  appeal  dismissed. 
(Argued  June  16,  1905;  decided  October  17,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  made  Novem- 
ber 11, 1904,  which  affirmed  a  decree  of  the  New  York  County 
Surrogate's  Court  finally  settling  the  accounts  of  Elizabeth  M. 
Bunting  as  executrix  of  Ella  F.  Bunting,  deceased,  and  dis- 
missing the  objections  thereto. 
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Edward  L.  Blackman  and  Alfred  B.   Cruikshank  for 
appellant. 

Herbert  Parsons  for  respondent. 

Appeal  dismissed,  without  costs ;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Bartlett,  IIaight,  Vann  and 
Werner,  JJ.     Absent :  Gray  and  O'Brien,  J  J. 


The  People  of  the  State  of  New  York  ex  rel.  The  A. 
J.  Tower  Company,  Respondent,  v.  James  L.  Wells  et  al., 
as  Commissioners  of  Taxes  and  Assessments  of  the  City  of 
New  York,  Appellants. 

People  ex  rel.  Tower  Co.  v.  Wells,  98  App.  Div.  82,  affirmed. 
(Argued  October  2,  1905;  decided  October  17,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Janu- 
ary 13,  1905,  which  reversed  an  order  of  Special  Term  dis- 
missing a  writ  of  certiorari  to  review  the  proceedings  of  the 
defendants  in  assessing  the  capital  of  the  relator  for  the 
purpose  of  taxation  and  directed  that  such  assessment  be 
vacated  and  set  aside. 

John  J,  Delany,  Corporation  Counsel  (George  S.  Coleman 
and  E.  Crosby  Kindleberger  of  counsel),  for  appellants. 

Henry  B.  Twombly  for  respondent. 

Order  affirmed,  with  costs,  on  opinion  below. 
Concur:  Gray,  Bartlett,  Haioht,  Vann  and  Werner, 
JJ.    Not  voting  :  Cullen,  Ch.  J.    Absent :  O'Brien,  J. 


American    Ice  Company,  Appellant,  v.   Catskill  Cement 
Company,  Respondent. 

American  lee  Co.  v.    Catskill  Cement   Co.,  99  App.  Div.   81,  appeal 
dismissed. 
(Argued  October  2,  1905;  decided  October  17,  1905.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  third  judicial  department, 
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entered  November  29,  1904,  which  reversed  an  order  of 
Special  Term  continuing  pendente  lite  an  injunction  thereto- 
fore granted  restraining  the  defendant  from  so  operating  a 
cement  mill  as  to  cause  ashes,  cinders  and  dust  to  fall  upon 
the  ice  fields  and  premises  of  the  plaintiff. 

The  following  questions  were  certified : 

"  First,  Before  the  enactment  of  chapter  749,  Laws  of 
1904,  had  the  defendant  the  right  to  carry  on  a  lawful  manu- 
facturing business  upon  lands  bordering  on  the  Hudson  river, 
if  in  so  doing,  smoke,  cinders,  dust  or  soot  was  discharged 
from  its  mill  into  the  air  and  carried  by  the  winds  over  and 
upon  ice  formed  in  said  river  to  the  injury  of  such  ice,  pro- 
vided the  defendant's  mill  was  properly  constructed  and 
operated  with  due  care  ? 

"  Second.  Before  the  enactment  of  chapter  749,  Laws  of 
1904,  had  the  plaintiff  the  right  to  restrain  and  prevent  the 
defendant  from  operating  its  said  mill  for  the  reason  that  in 
so  doing  smoke,  cinders,  dust  or  soot  was  discharged  from  said 
mill  into  the  air  and  carried  by  the  winds  over  and  upon  ice 
formed  in  the  Hudson  river  to  the  injury  of  such  ice,  although 
the  defendant's  mill  was  properly  constructed  and  operated 
with  due  care  in  carrying  on  a  lawful  manufacturing  business  ? 

*"  Third.  Is  chapter  749  of  the  Laws  of  1904  of  this  state 
constitutional  ? " 

A.  T.  Clearwater  for  appellant. 

Frank  II.  Osborn  and  John  J.  Lineon  for  respondent. 

Appeal  dismissed,  with  costs,  upon  the  ground  that  none  of 
the  questions  certified  to  this  court  was  passed  upon  by  the 
Appellate  Division  and  the  order  is  silent  as  to  the  ground  of 
reversal ;  no  opinion. 

Concur :  Cullen,  Ch.  J.,  Gray,  Bartlett,  Haight,  Vasn 
and  Werner,  JJ.     Absent :  O'Brien,  J. 
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John  Schreyer,  Respondent,  v.  John  F.  Schreyer  et  al., 
Defendants,  and  Elizabeth  Gibbins  et  al.,  Appellants. 

Schreyer  v.  Schreyer,  101  App.  Div.  456,  affirmed. 
(Argued  October  2,  1905;  decided  October  17,  1905.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  February  16,  1905,  affirming  an  interlocutory 
judgment  in  favor  of  plaintiff  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

The  following  question  was  certified :  "  Did  the  deed 
executed  by  James  L.  Lowry  on  the  4th  day  of  August,  1891, 
terminate  the  trust  theretofore  existing  and  vest  a  good  and 
valid  title  in  fee  simple  in  the  said  premises  in  the  said 
Henrietta  Guldenkirch,  free  and  clear  of  any  trust?  " 

Algernon  S.  Norton  and  Carlos  C.  Alden  for  appellants. 

Alexander  Thain  for  respondent. 

Interlocntory  judgment  affirmed,  with  costs,  on  opinion 
Below.     Question  certified  answered  in  the  affirmative. 

Concur :  Cullen,  Ch.  J.,  Gray,  Bartlett,  Haight,  Vann 
and  Werner,  J  J.     Absent :  O'Brien,  J. 


Katie  McCarthy,  as  Administratrix  of  the  Estate  of  Thomas 
McCarthy,  Deceased,  Respondent,  v.  R.  G.  Packard 
Company,  Appellant. 

McCarthy  v.  Packard  Co.,  105  App.  Div.  436,  affirmed. 
(Argued  October  2,  1905;  decided  October  17,  1905.) 

• 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  June  20, 1905,  which  affirmed  an  interlocutory 
judgment  of  Special  Term  overruling  a  demurrer  to  the 
complaint. 

The  following  question  was  certified  :  "  Does  the  complaint 
state  facts  sufficient  to  constitute  a  cause  of  action?" 
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F.  G.  Benedict  for  appellant. 

James  McBrien  and  Frank  M.  Ilardenbrooh  for 
respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below.  Ques- 
tion certified  answered  in  the  affirmative. 

Concur :  Cullen,  Ch.  J.,  Gray,  Bartlett,  Haight,  Vann 
and  Werner,  JJ.     Absent :  O'Brien,  J. 


Tiie  People  of  the  State  of  New  York  ex  rel.  The 
Village  of  Kinderhook,  Respondent,  v.  The  Board  of 
Supervisors  of  Columbia  County,  Appellant. 

People  ex  rel.  Vil.  of  Einderliook  v.  Suprs.  Columbia  Co.,  105  App.  Div. 
S19,  affirmed. 
(Argued  October  2,  1905;  decided  October  17,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
May  20,  1905,  which  affirmed  an  order  of  Special  Term 
granting  a  motion  for  a  peremptory  writ  of  mandamus  to 
compel  the  defendant  board  of  supervisors  to  reconvene  and 
ascertain  the  tax  rate  of  the  several  tax  districts  in  the  county 
of  Columbia. 

J.  Elder  Cady  for  appellant. 

Frank  S.  Becker  for  respondent. 

Order  affirmed,  with  costs,  on  opinion  below. 
Concur:  Cullen,  Ch.  J.,  Gray,  Bartlett,  Haight,  Vann 
and  Werner,  JJ.     Absent:  O'Brien,  J. 


The  People  of  the  State  of  New  York  ex  rel.  The  Village 
of  Chatham,  Respondent,  v.  The  Board  of  Supervisors  of 
Columbia  County,  Appellant. 

People  ex  rel.  Vil.  of  Chatham  v.  Suprs.  Columbia  Co.,  105  App.  Div. 
637,  affirmed. 
(Argued  October  2,  1905;  decided  October  17,  1905.) 

Appeal  from  an   order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  May 
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29,  1905,  which  affirmed  an  order  of  Special  Term  granting 
a  motion  for  a  peremptory  writ  of  mandamus  to  compel  the 
defendant  board  of  supervisors  to  reconvene  and  ascertain  the 
tax  rate  of  the  several  tax  districts  in  the  county  of  Columbia. 

J.  Rider  Cady  for  appellant. 

Stanford  W.  Smith  for  respondent. 

Order  affirmed,  with  costs,  on  opinion  of  Appellate  Division 
in  People  ex  rel.  Village  of  Kinderhook  v.  Bd.  of  Super- 
visors of  Columbia  Co.  (105  A  pp.  Div.  319). 

Concur  :  Cullen,  Ch.  J.,  Gray,  Bartlett,  Haight,  Vann 
and  Werner,  JJ.     Absent :  O'Brien,  J. 


In  the  Matter  of  the  Appraisal,  under  the  Transfer  Tax  Act, 
of  the  Estate  of  Albert  Tilt,  Deceased. 

Adelaide   V.  Tilt  et  al.,   as  Executors,  Appellants;    The 
Comptroller  of  the  State  of  New  York,  Respondent. 

Matter  of  Tilt,  107  App.  Div.  616,  affirmed. 
(Argued  October  3,  1905;  decided  October  17,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
22,  1905,  which  affirmed  an  order  of  the  New  York  County 
Surrogate's  Court  fixing  a  transfer  tax  upon  the  estate  of 
Albert  Tilt,  deceased. 

William,  G.  Wilson  for  appellants. 

George  M.  Judd  and  Edward  IL  Fallows  for  respondent. 

Order  affirmed,  with  costs  ;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Haight,  Vann  and  Werner,  JJ. 
Dissenting :  Gray  and  Bartlett,  JJ.     Absent :  O'Brien,  J. 


558  MEMORANDA. 

Thb  People  of  the  State  of  New  York  ex  rel.  William 
F.  McCabe,  as  Surviving  Partner  of  the  Firm  of  McCabe 
&  Duffy,  Appellant,  v.  John  A.  Snedeker  et  al.,  as  the 
Board  of  Town  Auditors  of  the*  Town  of  White  Plains, 
Respondents. 

People  ex  rd  McCabe  v.  Snedeker,  106  App.  Div.  89,  affirmed. 
(Argued  October  8,  1905:  decided  October  17,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
July  24,  1905,  which  confirmed,  on  certiorari,  the  determinar 
tion  of  the  defendant  rejecting  a  claim  of  the  relator  against 
the  town  of  White  Plains. 

L.  Laflin  Kellogg  and  Alfred  C.  Pette  for  appellant. 

H.  T.  Dykman  and  Charles  Wesley  for  respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur :  Cullen,  Gray,  Bartlett,  Haight,  Vann   and 
Werner,  JJ.     Absent :  O'Brien,  J. 


In  the  Matter  of  the  Petition  of  Burton  C.  Meighan  et  al., 
Appellants,  to  Have  Determined  and  Enforced  an  Attor- 
ney's Lien. 

Darius  O.  Mills  et  al.,  Respondents. 

Matter  of  Meighan,  106  App.  Div.  599,  affirmed. 
(Argued  October  3,  1905;  decided  October  17,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Sep- 
tember 7,  1905,  which  affirmed  an  order  of  Special  Term 
denying  the  application  of  the  petitioners  for  the  determina- 
tion and  enforcement  of  a  lien  for  their  services  as  attorneys 
for  the  plaintiff  in  the  action  of  Joseph  Watkins,  on  behalf  of 
himself  and  other  stockholders  of  the  American  Grass  Twine 
Company,  plaintiff,  against  Darius  O.  Mills  et  al.,  defendants. 
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John  A.  Oarver  for  appellants.. 

George  Welwood  Murray  and  Charles  P.  Howland  for 
respondents. 

Order  affirmed,  with  costs  ;  no  opinion. 
Concur:    Cullen,    Ch.   J.,    Gray,    Haight,    Vann  and 
Werner,  JJ.     Absent :  O'Brien,  J. 

Bartlett,  J.  (dissenting).  This  record  discloses  a  state  of 
facts  entitling  the  petitioners  to  a  lien  on  the  fund  restored  by 
the  directors  to  the  treasury  of  the  company. 

In  my  opinion  the  vital  error  of  the  decision  below  is  the 
failure  to  recognize  the  fact  that  the  plaintiff  Watkins  sued  on 
behalf  of  himself  and  all  other  stockholders  similarly  situated, 
making  the  company  a  party  defendant  after  requesting  it  to 
bring  the  action  and  its  failure  to  do  so  within  a  reasonable 
time.     The  company  is  the  real  party  plaintiff. 

I  concur  in  the  dissenting  opinion  of  the  Appellate  Division. 


The  City  of  Rochester,  Appellant,  v.  Rochester  Railway 
Company,  Respondent. 

(Submitted  October  16,  1905;  decided  October  17,  1905.) 

Motion  for  reargument  denied.  Motion  to  amend  remit- 
titur granted  so  as  to  strike  out  the  provision  for  a  new  trial 
and  to  direct  the  Supreme  Court  to  award  final  judgment  for 
the  amount  claimed  in  the  complaint  and  for  interest  and 
costs  and  motion  to  amend  in  other  respects  denied.  (See 
182  N.  Y.  99.) 

In  the  Matter  of  the  Estate  of  August  Bossard,  Deceased. 

Edward  F.  Suhre,  Respondent;  Louis  F.  Boyes  et  al.,  as 

Executors  of  August  Bossard,  Deceased,  Appellants. 

Matter  of  Bossard,.  105  App.  Div.  640,  affirmed. 
(Submitted  October  3,  1905;  decided  October  24,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
9D  1905,  which  affirmed  an  order  of  the  New  York  County 
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Surrogate's  Court  directing  the  executors  herein  to  pay  to  the 
respondent  a  certain  sum  of  money  on  account  of  his  interest 
in  the  estate  of  August  Bossard,  deceased. 

Francis  J.  Kuerzi  for  appellants. 

Joseph  A.  Arnold  and  Leon  Lauterstein  for  respondent. 

Order  affirmed,  with  costs  ;  no  opinion. 
Concur :    Cullen,    Ch.    J.,    Gray,    Bartlett,    Haight, 
Vann  and  Werner,  JJ.    Absent :  O'Brien,  J. 


Irving  G.  Downs,  Plaintiff,  v.  Nathan  A.  Downs  et  al.,  ae 
Executors  of  and  Trustees  under  the  Will  of  Rhoda  J 
Reeve,  Deceased,  et  al.,  Defendants. 

Spencer  L.  Higgins  et  ah,  Appellants ;  Nathan  A.  Downs, 
as  Surviving  Executor  and  Trustee,  Respondent. 

Downs  v.  Downs,  107  App.  Div.  633,  affirmed. 
(Argued  October  4,  1905;  decided  October  24,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
August  31,  1905,  which  affirmed  an  order  of  the  Suffolk 
County  Court  in  surplus  money  proceedings. 

M.  Casewell  Heine  and  George  F.  Stackpole  for  appellants. 

Richard  L.  Sweezy  for  respondent. 

Order  affirmed,  with  costs  ;  no  opinion. 
Concur:    Cullen,    Ch.    J.,    Gray,    Bartlett,    Haight, 
Vann  and  Werner,  JJ.     Absent:  O'Brien,  J. 


In  the  Matter  of  the  Application  of  Thomas  F.  Devine, 
Respondent,  for  an  Order  Directing  Lawrence  P.  Minoey, 
an  Attorney,  Appellant,  to  Pay  Over  Certain  Moneys 
Collected  by  Him. 

Matter  of  Devine,  107  App.  Div.  616,  affirmed. 
(Argued  October  4,  1905;  decided  October  24,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
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12,  1905,  which  modified  and  affirmed  as  modified  an  order 
of  Special  Term  directing  the  appellant  herein  to  pay  to  the 
petitioner  certain  moneys  collected  by  said  appellant  as  attor- 
ney for  said  petitioner  and  retained  by  him. 

Lawrence  P.  Mingey,  in  person,  and  Edward  Schenck  for 
appellant. 

James  A.  Delehanty  for  respondent. 

Order  affirmed,  with  costs;  no  opinion. 
Concur:    Cullen,    Ch.    J.,    Gray,    Babtlett,    Haight, 
Vann  and  Wekner,  J  J.     Absent :  O'Brien,  J. 


In  the  Matter  of  the  Application  of  Patrick  Wallace,  as 
Guardian  ad  Litem  of  James  Wallace,  an  Infant,  Respond- 
ent, to  Compel  Jacob  M.  Birnbacm,  an  Attorney,  Appel- 
lant, to  Pay  Over  Certain  Money. 

Matter  of  Wallace,  105  App.  Div.  642,  affirmed. 
(Argued  October  4,  1905;  decided  October  24,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
13,  1905,  which  affirmed  an  order  of  Special  Term  directing 
the  appellant  herein  to  pay  to  the  petitioner  certain  moneys 
collected  by  said  appellant  as  attorney  for  6aid  petitioner  and 
retained  by  him. 

Emanuel  Jacobus  for  appellant. 

Herbert  Peahe  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur :    Cullen,    Ch.    J.,    Gray,    Babtlett,    Haight, 
Vann  and  Werner,  JJ.     Absent :  O'Brien,  J. 
36 
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William     Tudor,     Appellant,   v.    William    M.     Ebneb, 
Respondent. 

Tudor  v.  Ebner,  104  App.  Div.  562,  affirmed. 
(Argued  October  4,  1905;  decided  October  24,  1905.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  July  8,  1905,  which  affirmed  an  interlocutory 
judgment  of  Special  Term  overruling  a  demurrer  to  the  answer. 

The  following  question  was  certified  : 

"  Is  an  action,  wherein  the  plaintiff  is,  and  at  the  time  of 
the  accrual  of  the  cause  of  action  was,  a  resident  of  the  State 
of  Massachusetts,  and  the  defendant  is,  and  at  the  time  of  the 
accrual  of  the  cause  of  action  was,  a  resident  of  the  District 
of  Alaska,  to  recover  damages  incurred  by  plaintiff  by  reason 
of  false  and  fraudulent  representations  made  to  him  by  the 
defendant,  whereby  he  was  induced  to  purchase  personal 
property,  which  was  of  a  value  less  than  would  have  been 
the  case  had  the  representations  been  true,  and  also  less  than 
the  purchase  price,  an  action  k  for  any  injury  to  the  person  or 
rights  of  another  not  arising  in  contract  and  not  herein 
especially  enumerated,'  within  the  meaning  of  those  words 
as  they  are  used  in  an  Act  of  the  Congress  of  the  United 
States,  entitled,  'An  Act  Making  Further  Provision  for  a 
Civil  Government  for  Alaska,  and  for  other  purposes,'  which 
was  duly  approved  and  became  a  law  on  the  6th  day  of  June, 
1900,  in  Title  II,  Chapter  Two  thereof,  Sections  3,  4  and  8 
thereof,  which  read  as  follows : 

"  €  Sec.  3.  Civil  actions  shall  only  be  commenced  within  the 
periods  prescribed  in  this  title  after  the  cause  of  action  shall 
have  accrued.     *     *     * 

" i  Sec.  4:.  The  periods  prescribed  in  Section  Three  of  this  Act 
for  the  commencement  of  actions  shall  be  as  follows :    *    *    * 

" c  Sec.  8.  Within  two  years 

"'  First.  An  action  for  libel,  slander,  assault,  battery, 
seduction,  false  imprisonment,  or  for  any  injury  to  the  person 
or  rights  of  another  not  arising  on  contract  and  not  herein 
especially  enumerated. 
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"'Second.  An  action  upon  a  statute  for  a  forfeiture  or 
penalty  to  the  United  States?'" 

If.  B.  Clo88on  and  Herbert  Frazier  for  appellant. 

Henry  W.  Clark,  Albert  B.  Boardman  and  Frank  ft. 
Piatt  for  respondent. 

Order  affirmed,  with  costs;  question  certified  answered  in 
the  affirmative ;  no  opinion. 

Concur :  Cullen,  Ch.  J.,  Gray,  Bartlett,  Haight,  Vann 
and  Werner,  JJ.    Absent:  O'Brien,  J. 


In  the  Matter  of  the  Application  of  the  Lyons  Cemetery 
Association,  Respondent,  to  Acquire  Title  to  Certain  Real 
Estate  Owned  by  Amelia  Smart,  Appellant. 

Matter  of  Ly or. j  Cemetery  Association,  105  App.  Div.  628,  affirmed. 
(Argued  October  4,  1905;  decided  October  24,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
June  6,  1905,  upon  an  order  which  affirmed  an  order  of 
Special  Term  confirming  the  report  of  commissioners  in 
condemnation  proceedings. 

F.  W.  Hamn  for  appellant. 

Frank  Bice  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :   Gray,  Bartlett,   Haight,  Vann  and  Werner, 
JJ.     Not  voting:  Cullen,  Ch.  J.     Absent:  O'Brien,  J. 


James  S.  Thompson,  as  Receiver  of  the  JTnion  Iron  Works, 
Buffalo,  N.  Y.,  Respondent,  v.  Erie  Railroad  Company, 
Appellant. 

Thompson  v.  Erie  R.  R.  Co.,  105  App.  Div.  627,  affirmed. 
(Argued  October  5,  1905;  decided  October  24,  1905.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  fourth  judicial  depart- 
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roent,  entered  June  3,  1905,  which  affirmed  an  order  of 
Special  Term  granting  a  motion  to  amend  a  judgment,  there- 
tofore entered  in  the  above-entitled  action  at  a  Trial  Term  at 
which  the  justice  who  granted  the  Special  Term  order  pre- 
sided, by  striking  therefrom  a  clause  making  it  a  judgment 
on  the  merits  and  inserting  instead  the  words  "  ordered  a 
nonsuit." 

The  following  question  was  certified  : 

"  Had  the  Special  Term  the  power,  under  the  facts  in  this 
case,  to  make  the  order  complained  of  ? " 

Adelbert  Moot  and  Joseph  A.  Wechter  for  appellant. 

George  C.  Riley  for  respondent. 

Order  affirmed,  witli  costs  ;  question  certified  answered  in 
the  affirmative  ;  no  opinion.         • 

Concur:  Cullen,  Ch.  J.,  Gray,  Bartlett,  Haight,  Vann 
and  Werner,  JJ.     Absent :  O'Brien,  J. 


Oakland  Cemetery,  Respondent,  v.  The  City  of  Yonkers, 

Appellant. 

Oakland  Cemetery  v.  City  of  Yonkers,  68  App.  Div.  448,  affirmed. 
(Submitted  October  5,  1905;  decided  October  24,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
August  10  1901,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

Francis  A.  Wimlow  for  appellant. 

William.  W.  Scrugham  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur :  Cullen,  Ch.  J.,  Bartlett,   Haight,  Vann  and 
Werner,  JJ.     Not  voting:  Gray,  J.     Absent:  O'Brien,  J. 


MEMOKANDA.  565 

Catherine  McGee,  as  Administratrix  of  the  Estate  of  John 
J.  MoGtee,  Deceased,  Appellant,  v.  The  Barber  Asphalt 
Paving  Company,  Respondent. 

McOee  v.  Barber  Asphalt  Paving  Co.,  85  App.  Div.  620,  affirmed. 
(Submitted  October  5,  1905;  decided  October  24,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
.November  14,  1903,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint  by  the  court  at 
a  Trial  Term. 

Henry  A.  Monfort  for  appellant. 

Joseph  N.  Tuttle  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Bartlett,  Haight,  Vann 
and  Werner,  JJ.     Absent:  O'Brien,  J. 


Henky  Bristow,  as  Administrator  of  the  Estate  of  Thomas 
Devine,  Deceased,  Respondent,  v.  The  National  Wall 
Paper  Company,  Appellant. 

Devine  v.  National  Wall  Paper  Co.,  95  App.  Div.  194,  affirmed. 
(Argued  October  6,  1905;  decided  October  24,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  10,  1904,  reversing  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term  and  granting  a  new  trial. 

Louis  Marshall  for  appellant. 

James  C.  Croj?sey,  F.  W.  Catlin  and  Charles  H,  Kelby  for 
respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  plaintiff 
on  the  stipulation,  with  costs ;  no  opinion. 

Concur :  Cullen,  Ch.  J.,  Gray,  Bartlett,  Haioht,  Vann 
and  Werner,  JJ.     Absent:  O'Brien,  J. 
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John  M.  Jones  et  al.,  as  Executors  of  and  Trustees  under  the 
Will  of  Morgan  Jones,  Deceased,  Respondents,  v.  Hannah 
R.  Rockwell  et  al.,  Appellants,  Impleaded  with  Others. 

Jones  v.  Rockwell,  97  App.  Div.  639.  affirmed. 
(Argued  October  6,  1905;  decided  October  24,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  2,  1904,  affirming  a  judgment  in  favor  of  plaintiffs 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Peter  A.  Hendrick  and  Henry  M.  T.  Beekmam,  for 
appellants. 

Richard  T.  Greene  and  John  M.  Jones  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Gray,  Bartlett,  Haioht,  Vann 
and  Werner,  JJ.     Absent :  O'Brien.  J. 


Annie  A.  Gridley  et  al.,  as  Executors  of  James  Gridley, 
Deceased,  Respondents,  v.  Rudolf  Einbioler  et  al., 
Appellants. 

Chridley  v.  EinbigUr,  98  App.  Div.  160,  affirmed. 
(Argued  October  6,  1905;  decided  October  24,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  1, 1904,  affirming  a  judgment  in  favor  of  plaintiffs 
entered  upon  a  decision  of  the  court  at  a  Trial  Term  without 
a  jury. 

Jerome  Eisner  and  Benjamin  F.  Einbigler  for  appellants. 

William  B.  Ellison  and  Duncan  A.  Maclntyre  for 
respondents. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur:    Cullen,    Ch.    J.,    Gray,     Bartlett,    Haight, 
Vann  and  Werner,  J  J.     Absent :  O'Brien,  J. 
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William  F  Monck,  as  Administrator  of  the  Estate  of  Wil- 
liam F.  Monck,  Jr.,  Deceased,  Respondent,  v.  The 
Brooklyn  Heights  Railroad  Company,  Appellant. 

Monck  v.  Brooklyn  Heights  R.  R.  Co.,  97  App.  Div.  447,  affirmed. 
(Argued  October  9  1905;  decided  October  24,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  14,  1904,  reversing  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term  and  granting  a  new  trial. 

John  B.  Stanchfield,  I.  It.  Oeland&nd  George  D.  Yeoman* 
for  appellant. 

Isaac  M.  Kapper  and  Thomas  K  PearsaU  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  plaintiff 
on  the  stipulation,  with  costs;  no  opinion. 

Concur :  Cullen,  Ch.  J.,  Bartlett,  Vann  and  Werner,  JJ. 
Dissenting :  Gray  and  Haight,  J  J.     Absent :  O'Brien,  J. 


William  Stackpole,  as  Administrator  of  the  Estate  of 
Timothy  Stackpole,  Deceased,  Appellant,  v.  John  H. 
Wray,  Respondent. 

Stackpole  v.  Wray,  99  App  Div  262,  affirmed. 
(Argued  October  9,  1905;  decided  October  24,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Decem- 
ber 19,  1904,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term. 

Everett  V  Abbot  for  appellant. 

Eugene  Larnib  Richards,  Jr.y  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Gray,  Bartlett,  Haight,  Vahh 
and  Werner,  J  J.     Absent:  O'Brien,  J. 
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Sarah  E.  Kelly,  Respondent,  v.  The  Home  Savings  Bank 
of  the  City  of  Albany  et  aL,  Appellants. 

Kelly  v.  Home  Savings  Bank,  103  App.  Div.  141.  appeal  withdrawn. 
(Argued  October  7,  1905;  decided  October  24,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
March  8,  1905,  which  reversed  a  judgment  in  favor  of  defend- 
ants entered  upon  a  dismissal  of  the  complaint  by  the  court 
at  a  Trial  Term  and  granted  a  new  trial. 

M.  II.  Merwin  and  William  P.  Rudd  for  appellants. 

Andrew  J.  NMU  for  respondent. 

Appeal  withdrawn  on  payment  of  costs  of  appeal  in  this 
court. 

Concur :  Cullen,  Ch.  J.,  Gray,  Bartlett,  Haight,  Vann 
and  Werner,  J  J.    Absent :  0'Brien,  J. 


Robert  C.  Pruyn,  Respondent,  v.  Edward  W.  McCreary, 
as  Late  Sheriff  of  the  County  of  Albany,  et  al.v  Defendants, 
and  Charles  C.  Black,  as  Receiver  of  the  Ecuador  Com- 
pany, Appellant. 

Pruyn  v.  McCreary,  105  App.  Div.  802,  affirmed. 
(Argued  October  5,  1905;  decided  October  24,  1905.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  third  judicial  department, 
entered  May  12,  1905,  which  affirmed  an  interlocutory  judg- 
ment of  Special  Term  overruling  a  demurrer  to  the  complaint. 

The  following  questions  were  certified  : 

"  I.  Has  the  Supreme  Court  jurisdiction  of  the  person  of 
the  defendant  Charles  C.  Black,  as  receiver  of  the  Ecuador 
Company  ? 
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"  II.  Has  the  Supreme  Court  jurisdiction  of  the  subject  of 
the  actiou  ? " 

Theodore  L  Frothingham  for  appellant. 

Charles  A.  Collin  and  John  L.  Wells  for  respondent. 

Order  affirmed,  with  costs ;  questions  certified  answered  in 
affirmative;  no  opinion. 

Concur:  Cullen,  Ch  J.,  Gray,  Babtlett,  Haight,  Vann 
and  Werner,  J  J.     Absent :  O'Brien,  J. 


Henry  Muhlker,  [Respondent  and  Appellant,  v.  The  New 
York  and  Harlem  Railroad  Company  et  al.,  Appellants 
and  Respondents. 

(Submitted  October  2.  1905;  decided  October  24,  1905.) 

Motion  for  leave  to  move  for  reargument.  (See  173  N.  Y. 
549.) 

The  motion  was  made  npon  the  grounds  that  the  Court  of 
Appeals  had  not  considered  the  following  contentions  of  the 
defendant  upon  the  original  appeal : 

"  1.  That  it  was  erroneous  to  hold  the  legal  consequences 
resulting  from  the  respective  titles  of  the  plaintiff,  the 
defendants,  and  the  city  of  New  York,  in  relation  to  Park 
avenue  in  front  of  the  premises  in  suit  to  be  the  same  as  those 
passed  upon  in  the  case  of  Lewis  v.  ilT.  Y.  cfe  Harlem  R.  R. 
Co.  (162  N.  Y.  202). 

"  2.  That  the  admission  of  evidence  as  to  condition  and 
courses  of  values,  on  streets,  other  than  Park  avenue,  in  the 
vicinity  of  the  premises  in  suit  was  erroneous. 

u  3.  That  the  allowance  of  interest  on  rental  damages  from 
February  16,  1897,  was  erroneous." 

Per  Curiam.  The  alleged  errors  for  which  the  defendants 
ask  for  a  reargument  of  the  case  in  this  court  were  consid- 
ered by  us  before  our  decision  of  the  appeal  and  none  of  them 
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deemed  tenable  or  of  sufficient  importance  to  justify  a  reversal 
of  the  judgment  below.  This  statement  is  subject  to  one 
qualification.  There  does  seem  to  have  been  an  error  in  the 
date  from  which  the  trial  court  allowed  interest  upon  the 
damages  awarded  by  it.  No  point,  however,  was  made  as  to 
this  error  by  the  defendants  on  the  hearing  of  the  appeal,  nor 
can  we  find  any  exception  in  the  record  that  properly  raises 
it.  If  the  defendants  can  be  relieved  from  the  effects  of  this 
error,  which  does  not  involve  a  very  large  sum,  they  must 
seek  such  relief  by  application  to  the  Supreme  Court. 

The  motion  for  rearguraent  should  be  denied,  with  ten  dol- 
lars costs. 

Cullen,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Haight,  Vann 
and  Werner,  JJ.,  concur. 

Motion  denied.  • 


INDEX. 


ABATEMENT  AND  REVIVAL. 

When  cause  of  action  barred  by  Statute  of  Limitations  not  revived  by 
statute. 

See  Limitation  op  Actions,  2. 

ADMINISTRATION. 

When  proceeds  of  sale  of  decedent's  real  property  cannot  be  used  to  pay 
expenses  of. 

See  Decedent's  Estate. 

ADMISSION. 

When  statement  in  verified  answer  and  attorney's  advice  to  client  can- 
not be  regarded  as  admission  of  liability. 
See  Evidence. 

ADULTERATION. 

1.  Agricultural  Law — Sale  of  Milk  to  Which  a  Foreign  Substance  Is 
Alleged  to  Have  Been  Added  —  Evidence  —  When  Defendant  May  Prove  Facts 
Tending  to  Show  No  Such  Addition  Was  Mate.  The  object  of  the 
Agricultural  Law  (L.  1898,  ch.  838;  L.  19<)0,  eh.  101)  is  to  promote  the 
health  of  the  public  by  securing  pure  milk  for  its  use  and  to  prevent 
fraud  through  the  offer  of  impure  milk  for  sale  as  pure.  These  objects 
are  effected  by  three  methods:  1.  By  creating  a  standard  of  natural 
component  parts  which  all  milk  must  reach  before  it  can  be  sold  as 
pure.  2.  By  creating  a  standard  depending  on  the  condition  of  the  cow 
and  prohibiting  the  sale  of  milk  drawn  from  cows  affected  by  parturi- 
tion or  by  unhealthy  food  or  when  kept  in  a  crowded  or  unhealthy 
condition.  8.  By  creating  a  standard  which  excludes  foreign  substances 
and  forbidding  the  sale  of  milk  from  which  cream  has  been  removed 
or  into  which  any  foreign  substance  has  been  introduced.  While  each 
of  the  three  methods  forbids  the  sale  of  milk  which  does  not  conform 
to  the  standard,  there  is  a  marked  difference  iu  principle  between  prov- 
ing the  presence  or  absence  of  the  natural  elements  which  must  exist 
even  if  nothing  has  been  put  in  or  taken  out,  and  the  presence  or 
absence  of  a  foreign  substance  which  can  exist  only  if,  in  the  words 
of  the  statute.it  "has  been  added  or  *  *  *  introduced."  There- 
fore, the  mere  sale  of  milk  which  does  not  conform  to  the  first  two 
standards  is  conclusive  evidence  of  a  violation  of  the  law. 

Putting  a  foreign  substance  into  milk,  however,  is  a  physical  act  and 
may  become  an  issuable  fact  under  the  statute.  It  is  capable  of  proof  by 
either  direct  or  circumstantial  evidence,  but  this  may  be  rebutted  by  show- 
ing that  the  direct  evidence  is  false  or  by  breaking  the  chain  of  circum- 
stances. In  a  case,  therefore,  where  the*  complaint  alleged  that  the  milk 
sold  "did  contain  a  foreign  substance,  to  wit,  formaldehyde,"  which  was 
denied  by  the  answer,  and  testimony  was  given  tending  to  support  such 
allegation,  the  exclusion  of  evidence  that  neither  the  defendant  nor  any 
of  his  family,  including  employees,  put  in  formaldehyde;  that  he  had 
none  on  his  premises  and  that  the  milk  was  delivered  just  as  it  came 
from  the  cows,  constitutes  reversible  error;  since,  while  the  sale  of  milk  to 
which  a  foreign  substance  has  been  added  is  an  offense  against  the  statute, 
no  matter  who  put  it  in,  such  evidence  would  tend  to  show  that  no  such 
addition  had  iu  fact  been  made  and  the  defendant  had  the  right  to  have 
it  considered  by  the  jury  for  what  it  was  worth.     People  v.  Bowen.  1 

2.  Constitutional  Law.  The  Agricultural  Law  so  far  as  it  prohibits 
the  sale  of  milk  offered  as  pure  milk,  which  does  not  conform  to  the  pre- 
scribed standards,  is  constitutional.  Id. 
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AGRICULTURAL  LAW. 

Constitutionality  —  sale  of  milk  to  which  a  foreign  substance  is  alleged 
to  have  been  added. 

See  Adulteration,  1,  2. 

ALIENS. 

Action  for  Causing  Death  by  Negligence—  Code  Civ.  Pro.  §  1902  —  May 
Be  Maintained  Although  Widow  and  Next  of  Km  Are  Nonresident  Aliens. 
Under  section  1902  of  the  Code  of  Civil  Procedure,  the  administrator  of 
a  decedent,  whose  death  was  caused  by  the  negligent  act  of  a  corpora- 
tion, may  maintain  an  action  against  the  corporation  to  recover  dam-, 
ages  for  decedent's  death,  notwithstanding  his  widow  and  next  of  kin. 
for  whose  benefit  the  action  is  brought,  are  non-resident  aliens,  since 
the  statute  contains  no  words  of  limitation  and  no  expression  of  the  leg- 
islative will  that  the  recovery  therein  authorized  shall  be  distributed  to 
residents  only,  and  there  is  no  valid  reason  why  damages  imposed  upon 
a  negligent  employer  as  compensation  to  those  who  suffer  by  his  act 
should  not  be  paid  to  the  survivors,  whether  residing  here  or  in  some 
foreign  jurisdiction.    Alfion  v.  Bush  Co.  393 

ALIMONY. 

When  lien  of  mortgage  given  to  secure  payment  of,  terminates  upon 
death  of  the  divorced  husband. 

See  Divorce. 

APPEAL. 

1.  Unanimous  Affirmance.  The  fact  that  an  affirmance  by  the  General 
Term  of  the  City  Court  of  the  city  of  New  York  of  a  judgment  entered 
upon  a  verdict  in  favor  of  plaintiff  was  unauimous  does  not  preclude  the 
Court  of  Appeals  from  reviewing  the  case  for  the  purpose  of  determin- 
ing whether  there  was  any  evidence  to  support  the  judgment,  upon  an 
appeal  by  permission  from  a  judgment  of  the  Appellate  Division  affirm- 
ing a  judgment  of  the  Appellate  Term  of  the  Supreme  Court,  which 
affirmed  the  judgment  of  the  General  Term  — it  is  a  unanimous  decision 
of  the  Appellate  Division,  not  of  the  General  Term  of  the  City  Court, 
that  limits  the  review  by  the  Court  of  Appeals.  Klein  v.  Est  Rirer 
Electric  Light  Co.  27 

.2.  New  York  (City  of) — Order  of  Special  Term  Partially  Confirming 
Report  of  Commissioners  of  Estimate  and  Assessment.  Under  sections  986, 
988  and  989  of  the  charter  of  the  city  of  New  York  (L.  1901,  ch.  466)  the 
Appellate  Division  of  the  Supreme  Court  has  jurisdiction  to  review  an 
order  of  the  Special  Term  reversing  and  confirming  in  part  a  report  of 
commissioners  of  estimate  and  assessment;  and  from  an  order  of  the  Appel 
late  Division  finally  determining  the  same  an  appeal  lies  to  the  Court  of 
Appeals.     Matter  of  City  of  New  York.  281 

8.  Judgment  Absolute  Awarded  to  Plaintiff  by  Court  of  Appeals  upon 
Astipulation  of  Defendant  —  Assessment  of  Damages  Thereunder —  When 
Plaintiff  May  Appeal  from  Order  Refusing  to  Assess  Damages  "  as  a  Matter 
of  Law."  While  an  order  of  the  Appellate  Division,  affirming  an  assess- 
ment of  damages  upon  a  judgment  absolute  directed  by  the  Court  of 
Appeals,  is  not  appealable  to  the  Court  of  Appeals,  as  a  matter  of*  right, 
or  even  when  certified  by  the  Appellate  Division,  where  the  assessment 
of  damages  involves  a  discretion  on  the  part  of  the  court  or  jury  mak- 
ing the  assessment,  yet,  where  items  of  damages  disallowed  are  definitely 
fixed  and  determined  and  the  court  making  the  assessment  has  certified 
that  they  were  rejected  "as  a  matter  of  law  and  not  as  a  matter  of  dis- 
cretion," and  the  Appellate  Division  has  certified  that  a  question  of  law 
has  arisen  which  ought  to  be  determined  by  the  Court  of  Appeals,  thereby 
raising  questions  of  law  as  to  the  items  rejected  and  bringing  the  case 
within  the  requirements  of  section  190  of  the  Code  of  Civil  Procedure, 
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APPEAL  —  Continued. 

the  appeal  is  well  taken  and  the  order  is  reviewable  in  the  Court  of 
Appeals.     City  Trust,  S.  D.  &  S.  Co.  v.  Am.  Brewing  Co.  285 

4.  Rule  for  Assessment  of  Damage*  by  Supreme  Court.  In  assessing  dam- 
ages, under  section  104  of  the  Code  of  Civil  Procedure,  upon  an  order  of 
the  Court  of  Appeals  awarding  judgment  absolute  in  favor  of  the  plain- 
tiff in  an  action,  the  Supreme  Court  cannot  determine  whether  the  plain- 
tiff is  entitled  to  recover  under  the  allegations  of  the  complaint,  sinco 
the  effect  of  a  judgment  absolute  is  to  award  to  the  plaintiff  the  judg- 
ment to  which  he  is  entitled  upon  his  comprint  without  regard  to  any 
defense  interposed  by  the  answer,  and  In  assessing  the  damages  there- 
under the  allegations  of  the  complaint  are  required  to  be  treated  as  true 
and  the  same  as  if  no  answer  had  been  interposed.  la. 

5.  When  Exception  Raises  Constitutional  Question  Below.  An  objection 
by  the  appellants  that  the  constitutionality  of  a  statute  under  which  they 
claim  office  cannot  be  attacked  for  the  first  time  on  appeal  to  the  Court 
of  Appeals  is  without  force,  where  an  exception  was  taken  to  the  decision 
of  the  trial  judge  that  they  were  lawfully  appointed,  ami  the  constitutional 
question  was  the  only  one  discussed  in  the  opinion  of  the  Appellate 
Division.  Id. 

APPELLATE  DIVISION. 

Has  jurisdiction  to  review  order  of  Special  Term  partially  confirming 
report  of  commissioners  of  estimate  and  assessment. 
See  Appeal,  2. 

Order  of,  affirming  assessment  of  damages  upon  a  judgment  absolute 
directed  by  Court  of  Appeals  —  when  may  certify  questions  of  law  that 
have  arisen  to  Court,  of  Appeals. 
See  Appeal.  3. 

ASSESSMENT. 

When  action  to  recover  amount  paid  on  assessment  which  has  been 
annulled  by  a  judgment  is  barred  —  when  not  revived  by  statute. 
See  Limitation  op  Actions,  1,2. 

Against  trustees,  one  of  whom  is  a  non-resident  —  reduction  of  assess- 
ment to  one-half. 

See  Tax,  6,  7. 
For  taxation  of  stock  of  banking  corporations. 

See  Tax,  9. 
Of  land  claimed  to  be  held  under  leases— review  of. 

See  Tax,  10. 

ASSIGNMENT. 

Of  Bond  and  Mortgage  —  Failure  to  Deliver  Bond  to  Second  Assignee 
Tliereot  Sufficient  to  put  Such  Assignee  upon  Inquiry —  Insufficient  Evidence 
to  Sustain  Finding  of  Due  Diligence.  Where  the  holder  of  a  bond  and 
mortgage  assigned  th.ra  as  security  for  a  loan,  delivering  the  bond  to 
the  assignee  but  retaining  possession  of  the  mortgage,  and  afterward, 
and  before  such  assignment  had  been  recorded,  assigned  the  same  bond 
and  mortgage,  together  with  others,  to  another  assignee,  for  value,  deliver- 
ing the  mortgage  without  the  bond,  the  failure  to  produce  the  bond  was 
sufficient  to  put  the  second  assignee  upon  inquiry,  and  if  unexplained  to 
operate  as  a  notice  of  the  defect  in  the  assignor's  title:  and  where  the 
only  evidence  of  inquiry  on  the  part  of  the  assignee  is  that  its  attor- 
ney spoke  about  the  absence  of  several  of  the  bonds  to  the  assignor,  who 
responded,  "Well,  if  any  of  them  are  missing,  they  are  doubtless  in  my 
office  and  I  will  have  them  looked  up  and    *    *    *    hand  them  in,"  and 


574  INDEX. 

ASSIGNMENT—  Continued. 

that  the  assignee's  attorney  also  took  an  affidavit  from  the  assignor  that 
he  owned  the  securities,  such  evidence  not  only  fails  to  show  due  dili- 
gence on  the  part  of  the  assignee,  but  discloses  an  entire  failure  to 
exercise  diligence;  a  finding  of  the  trial  court,  therefore,  that  the  second 
assignee  had  no  actual  notice  of  the  first  assignment  and  took  its  assign- 
ment in  good  faith  and  for  value  must  be  reversed.  Syracuse  Savings 
Bank  v.  Merrick.  887 

ASSOCIATIONS. 

1.  Mutual  Benefit  Association —  When  Beneficiary  Named  in  Certificate 
Cannot  Be  Deprived  of  Benefits  by  Subsequent  Amendments  to  By-Law*. 
The  beneficiary  named  in  a  certificate  issued  by  a  fraternal  benefit,  or 
life  insurance,  association  to  a  deceased  member  thereof,  upon  which  all 
dues  and  assessments,  required  by  the  by-laws  of  the  association,  have 
been  paid,  cannot  be  deprived  of  the  benefit  specified  in  the  certificate 
by  amendments  to  the  by-laws,  adopted  subsequent  to  the  issuance  of 
the  certificate,  notwithstanding  the  application  for  membership,  upon 
which  the  certificate  was  issued,  contained  a  clause  by  which  the  appli- 
cant agreed  to  conform  in  all  respects  to  the  by-laws,  rules  and  regula- 
tions^ the  association  then  in  force  or  which  might  thereafter  be  adopted 
by  its  board  of  directors.     Etans  v.  Southern  Tier  Matonic  R.  Assn.      453 

2.  W/ien  Provision  of  Certificate  of  Incorporation  Does  Not  Affect  Con* 
tract.  The  fact  that  the  certificate  of  incorporation  of  the  association 
contains  a  clause  to  the  effect  that  the  payment  to  the  beneficiaries  under 
the  certificates  of  the  association  shall  be  "of  such  sum  us  the  by-laws 
of  such  association  may  from  time  to  time  prescribe"  does  not  distinguish 
the  present  case  from  the  rule.  Id. 

ATTORNEY  AND  CLIENT. 

When  attorney's  advice  to  client  cannot  be  regarded  as  admission  of 
liability. 

See  Evidence. 

AUDIT. 

Taxpayer's  action  to  recover  amount  of  claims  illegally  audited  by 
board  of  supervisors. 

See  Taxpayer's  Action,  1,  t. 

BANKBTJfTCY. 

1.  W/ten  Unmatured  Notes  of  Bankrupt  May  Be  Set  Off  in  Action  upon 
Claim  against  Debtor  of  Bankrupt —  When  Bute  of  Federal  Courts  Pre- 
vails Instead  of  Rule  in  This  State.  Under  the  U.  S.  Bankrupt  Law 
(§S  68,  68)  notes  made  by  a  bankrupt,  but  not  due  at  the  time  of  his 
bankruptcy,  are  provable  against  his  estate  and  may,  therefore,  be  set  off 
in  an  action,  brought  in  the  courts  of  tins  state  by  the  assignee  in  bank- 
ruptcy, upon  a  claim  against  the  holder  of  the  notes,  but  only  to  the 
extent  necessary  to  extinguish  such  claim;  since  in  cashes  arising  under 
the  Bankrupt  Law.  the  courts  of  this  state  should  be  governed  by  the 
law  of  set  off  as  it  prevails  in  the  Federal  courts  and  not  by  that  obtain- 
ing in  our  own  courts  under  which  claims  unmatured  at  the  time  of 
insolvency  cannot  be  set  off  against  claims  held  by  the  assignees  of 
insolvents.     Frank  v.  Mercantile  Nat.  Bank.  264 

2.  When  Obligation  of  Bankrupt  May  Be  Set  Off  Although  Acquired 
After  Commencement  of  Proceedings.  The  rule  that  after  insolvency  a 
debtor  to  the  insolvent  cannot  acquire  his  obligation  for  the  purpose  of 
using  it  as  a  set-off  or  counterclaim,  has  no  application  where  the  obliga- 
tion was  acquired  before  the  debtor  assumed  the  liability  upon  which  he 
is  sued  and,  therefore,  could  not  have  acquired  it  for  the  purpose  of  using 
it  as  a  set-off.  Id. 
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BANKS. 

Taxation  of  —  value  of  real  estate  not  deductible  from  total  valuation. 
See  Tax,  9. 

BENEFIT  ASSOCIATIONS. 

When  beneficiary  named  in  certificate  cannot  be  deprived  of  benefits 
by  subsequent  amendments  to  by-laws. 

See  Associations,  1,  2. 
BEQUESTS. 

When  indefinite  bequest  may  be  supported  as  a  trust  for  charitable 
purposes. 

See  Will,  3. 

BILLS,  NOTES  AND  CHECKS. 

When  unmatured  notes  of  bankrupt  may  be  setoff  in  action  upon  claim 
against  debtor  of  bankrupt. 

See  Bankruptcy,  1. 

BONDS. 

1.  Principal  and  Agent  —  Larceny  of  Registered  Railway  Bondt  Belong- 
ing to  Corporation  by  Its  Treasurer  —  Liability  to  Corporation  for  l/nau- 
t/torised  Acts  of  Parties  Making  T7iem  Negotiable  and  Selling  lliem.  A 
provision  in  the  by-laws  of  a  charitable  corporation  giving  its  treasurer 
charge  of  and  making  him  responsible  for  the  deeds,  contracts,  securities 
and  money  belonging  to  the  corporation,  but  requiring  him  to  deposit 
the  money  in  a  bank  or  trust  company  as  the  directors  shall  order,  to 
be  drawn  out  only  on  a  check  signed  by  him  nnd  countersigned  by 
the  president,  confers  no  actual  authority  upon  the  treasurer  to  procure 
the  transfer  of  railway  bonds  registered  in  the  name  of  the  corporation 
into  negotiable  securities  and  to  sell  or  dispose  of  them,  in  the  absence  of 
a  resolution  of  the  board  of  directors  authorizing  such  acts;  nor  can 
such  authority  be  implied  where  the  corporation  is  engaged  in  no  com- 
mercial business  in  which  he  has  been  held  out  to  the  public  as  possess- 
ing the  power  to  transfer  or  sell  its  securities  in  its  name  or  under  its 
power  of  attorney,  by  which  third  persons  have  been  induced  t  part 
with  their  property.  Where,  therefore,  the  treasurer  of  such  corporation, 
without  the  knowledge  or  consent  of  the  corporation  or  any  of  its  officers 
and  with  the  intent  of  converting  them  to  his  own  use,  abstracted  certain 
railway  bonds  registered  in  the  name  of  the  corporation,  and  by  means  of 
a  forged  resolution  of  the  board  of  trustees  purporting  to  authorize  their 
sale,  and  a  fraudulent  power  of  attorney  signed  in  the  name  of  the  cor- 
poration by  him  as  treasurer,  induced  the  transfer  agent  of  the  railway 
company,  a  member  of  the  New  York  Stock  Exchange,  to  change  the 
registration  into  bonds  payable  to  bearer  and  by  the  same  means  induced 
a  broker,  also  a  member  of  the  exchange,  who  knew  the  bonds  were 
registered,  advised  him  how  to  change  them,  assisted  in  the  preparation 
of  the  power  of  attorney  which  was  witnessed  by  him,  and  who  trans- 
mitted all  the  papers  on  which  the  transfer  agent  acted,  to  sell  them 
and  pay  over  to  him  ihe  proceeds  which  he  appropriated  to  his  own 
use  ana  then  absconded,  the  corporation  may  recover  from  either  party 
the  bonds  or  their  value;  and  a  defense  that  the  acts  of  the  treasurer  bound 
the  corporation  and  payment  of  the  proceeds  to  him  was  payment  thereto 
cannot  be  sustained  for  two  reasons:  First,  he  had  no  authority,  actual  or 
implied,  to  dispose  of  the  bonds;  tecond,  he  was  a  thief  from  the  begin- 
ning, and  those  dealing  with  him  so  dealt  at  their  peril.  Clarkson  Home 
v.  Missouri,  K.  &  T.  Ry.  Co.  47 

2.  Liability  of  Railway  Company  for  UnauthoiHzed  Transfer  of  Rs  Regis- 
tered Bonds  into  Negotiable  Securities  —  Liability  of  Broker  for  Seding  1  hem 
and  Paying  Orer  Proceeds.  The  railway  company  is  liable  because  it  knew 
the  bonds  belonged  to  the  corporation  and  violated  its  undertaking  there- 
with that  it  would  not  transfer  them  except  by  its  direction  or  that  of  its 
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duly  authorized  attorney,  thus  enabling  them  to  be  sold  in  the  market,  and 
the  fact  that  its  transfer  agent  was  deceived  by  misrepresentations  and 
forgeries  does  not  relieve  it  from  liability;  the  broker  is  liable  because 
he  knew  the  bonds  belonged  to  the  corporation  both  before  and  after 
the  registration  was  changed  and  that  he  had  no  right  to  sell  them 
without  its  authority,  and  the  fact  that  he  was  also  deceived  does  not 
relieve  him  from  responsibility.  %    Id. 

8.  Liability  of Railway  Company  and  Broker  as  Between  Themselves — 
Construction  of  Rule  of  New  York  Stock  Excliange  as  Applicable  to  Transfer 
of  Securities.  As  between  the  railway  company  and  the  broker,  however, 
the  loss  must  fall  upon  the  latter.  Both  the  transfer  agent  and  he  were 
members  of  the  exchange,  a  rule  of  which  provides  that  "  An  indorse- 
ment by  a  member  of  the  Exchange  on  a  certificate  is  considered  a 
guarantee  of  the  correctness  of  the  signature  of  the  party  in  whose  name 
the  st-  ck  stands;  "  upon  this  rule  is  based  a  custom  among  its  members  and 
the  railway  transfer  agencies  in  the  city  of  New  York  that  the  signature 
of  a  stock  exchange  house  or  a  member  thereof  upon  a  power  of  attorney 
to  transfer  bonds  is  a  guarantee  of  the  correctness  of  the  signature  of 
the  parties  purporting  to  execute  it.  The  rule  as  applicable  to  stock 
standing  in  the  name  of  a  corporation  means  not  only  that  the  witnessing 
of  the  power  of  attorney  is  a  guarantee  of  the  correctness  of  the  signature 
of  the  person  who  signs  for  the  corporation  but  that  he  had  authority  to 
sign  :  it  is  the  purpose  of  the  rule  to  cast  upon  the  broker  who  witnesses 
the  signature  the  duty  of  ascertaining  whether  the  person  signing  the 
name  of  the  corporation  had  authority  so  to  do  and  to  make  the  witness  a 
guarantor  that  it  is  the  signature  of  the  corporation  in  whose  name  the 
stock  stands:  the  same  rule  applies  to  the  transfer  of  registered  bonds: 
the  broker  having  witnessed  the  signature  to  the  power  of  attorney,  and 
having  transmitted  the  bonds  together  with  the  power  of  attorney  and 
forged  resolution  to  the  railway  company,  he  became  liable  thereto  for  any 
judgment  it  may  he  compelled  to  pay  by  reason  of  the  transfer  made  pur- 
suant to  such  power  of  attorney.  Id. 

4.  Official  Bond— County  Treasurers  Bond  Running  to  a  County  — 
When  a  Town  I*  Entitled  to  Bring  Action  upon  Such  Bond  under  Code  Cit>. 
Pro.  §  1888.  Under  section  1888  of  the  Code  of  Civil  Procedure  a  town 
is  entitled  to  prosecute,  against  the  sureties  upon  the  official  bond  of  a 
defaulting  county  treasurer  running  to  the  county  in  which  the  town  is 
situated,  an  action  to  recover  school  money s '  apportioned  to  the  town 
which  the  defaulting  treasurer  has  never  paid  to  the  town  or  any  officer 
thereof;  the  statute  is  remedial  and  should  be  liberally  construed  in 
order  to  give  effect  to  the  general  policy  and  purview  of  the  law.  and 
there  is  no  reason  why  an  official  bond  running  to  the  county  should  not 
be  prosecuted  in  the  same  way  as  if  it  ran  to  the  People;  and  since  there 
is  no  person  entitled  to  the  money  which  the  treasurer  failed  to  pay, 
except  the  town  or  its  supervisor,  the  town  is  entitled,  under  the  statute, 
to  permission  to  bring  an  action  upon  the  defaulting  treasurer's  bond  for 
the  money  due  from  him  to  the  town.     Town  of  Ulysses  v.  IngernoU.    369 

Liquor  tax  bond  issued  by  surety  company  on  application  of  agent  of 
undisclosed  principal  —  when  surety  company  may  recover  liability 
thereon  from  such  principal. 

See  Principal  and  Surety,  1,  2. 

BROKERS. 

Liability  of,  for  selling  stolen  registered  railway  bonds  and  paying 
over  proceeds. 

See  Bonds.  1-3. 

Real  estate  —  commissions. 
See  Trial,  1. 
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CAUSE  07  ACTION. 

For  causing  death  by  negligence  exists  although  widow  and  next  of 
kin  are  non-resident  aliens. 
See  Aliens. 

To  recover  amount  of  void  assessment,  when  barred — when  not  revived 
by  statute. 

See  Limitation  of  Actions,  1,  2. 

CHAB0E. 

When  correct  charge,  on  trial  for  murder,  as  to*  effect  of  evidence  of 
.  good  character  not  affected  by  qualifying  statement. 

See  Crimes,  7. 
Error  in. 

See  Trial,  1. 
Error  in,  when  cured. 

See  Trial,  2. 

CITIES. 

Member  of  board  of  health  of  city  of  Oswego  a  city  officer,  and  vacancy 
in  office  must  bejtilled  by  city  authorities. 
See  Oswego  (City  of). 

Street  surface  railroads  —  pavement  of  streets  between  tracks. 
See  Railroads,  1-6. 

Implied  contract  of  municipal  employee  to  labor  in  excess  of  a  legal 
day's  work  —  insufficiency  of  evidence  as  to  recognition  Of  claim  for  extra 
compensation. 

See  Services. 

CODE  OF  CIVIL  PROCEDURE. 

1.  §  190  —  Appeal — Judgment  Absolute  Awarded  to  PUUhtflf  by  CfouW 
of  Appeals  upon  Stipulation  of  Defendant  —  Assessment  of  Damages  There* 
under —  When  Plaintiff  May  Appeal  from  Order  Befitting  to- Assess  Damages 
"  as  a  Matter  of  Law."  While  an  order  of  the  Appellate  Division,  affirm- 
ing an  assessment  of  damages  upon  a  judgment  absolute  directed  by  the 
Court  of  Appeals,  is  not  appealable  to  the  Court  of  Appeals,  as  a  matter 
of  right,  or  even  when  certified  by  the  Appellate  Division,  where  the 
assessment  of  damages  involves  a  discretion  on  the  part  of  the  court  or 
Jury  making  the  assessment,  yet,  where  items  of  damages  disallowed  are 
definitely  fixed  and  determined  and  the  court  making  the  assessment  has 
certified  that  they  were  rejected  "  as  a  matter  of  law  and  not  as<a  matter 
of  discretion,"  and  the  Appellate  Division  has  certified  that  a  question  of 
law  has  arisen  which  ought  to  be  determined  by  the  Court  of  Appeals, 
thereby  raising  questions  of  law  as  to  the  items  rejected  and  bringing  the 
case  within  the  requirements  of  section  190  of  the  Code  of  Civil  Procedure, 
the  appeal  is  well  taken  and  the  order  is  reviewable  in  the'  Court  of 
Appeals.     City  Trust,  S.  D.  &  S.  Co.  v.  American  Brewing  Co.  285 


2.  §  194  —  Rule  for  Assessment  of  Damages  by  Supreme  Court.  In  i 
ing  damages,  under  section  194  of  the  Code  of  Civil  Procedure,  upon  an 
order  of  the  Court  of  Appeals  awarding  judgment  absolute  in  favor  of 
the  plaintiff  in  an  action,  the  Supreme  Court  cannot  determine  whether 
the  plaintiff  fs  entitled  to  recover  under  the  allegations  of  the  complaint, 
since  the  effect  of  a  judgment  absolute  is  to  award  to  the  plaintiff  the 
judgment  to  which  he  is  entitled  upon  Ms  complaint  withont  regard 
to  any  defense  interposed  by  the  answer,  and  in  assessing  the  damages 
thereunder  the  allegations  of  the  complaint  are  required  to  be  treated  as 
true  and  the  same  as  if  no  answer  had  been  interposed.  Id. 

37 


578  INDEX. 

OODE  OF  CIVIL  PROCEDURE  —  Continued. 

8.  §  420—  Wlien  Surety  Company  May  Recover  Amount  Paid  for  Coun- 
sel Fee*  and  Disbursement*,  as  Well  as  Penalty  and  Taxable  Costs  Paid,  in 
Action  upon  Bond  for  Violation  of  Liquor  lax  Law.  Where  in  an  action 
brought  by  a  surety  company,  upon  personal  service  of  the  summons 
and  verified  complaint,  to  recover  from  an  undisclosed  principal  the 
amount  of  the  penalty  and  costs  paid  by  it  as  surety  for  a  violation 
of  the  Liquor  Tax  Law,  the  defendant  moved  for  judgment  upon  the 
complaint  on  the  ground  that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  the  trial  court  granted  such  motion  and 
from  the  judgment  thereon  entered  the  defendant  appealed  to  the  Appel- 
late Division,  which  reversed  the  judgment  and  ordered  a  new  trial,  and 
the  defendant  appealed  from  the  order  of  the  Appellate  Division  to  the 
Court  of  Appeals,  upon  a  stipulation  for  judgment  absolute,  which 
court  affirmed  the  order  and  awarded  judgment  absolute  to  the  plain- 
tiff—  the  penalty  of  the  bond,  the  taxable  costs  upon  the  trial,  the 
taxable  costs  in  the  Appellate  Division  and  Court  of  Appeals,  which 
plaintiff  was  compelled  to  pay,  are  all  liquidated  items  and  should  be 
allowed  upon  the  assessment  of  damages;  the  amount  the  plaintiff  was 
compelled  to  pay  for  counsel  fee  and  disbursements  in  the  defense  of  the 
case,  being  stated  in  the  verified  complaint,  should  also  be  allowed,  under 
sections  420  and  1212  of  the  Code  of  Civil  Procedure,  which  provide  that 
judgment  may  be  taken  on  verified  complaints,  demanding  judgment  for  a 
sum  of  money  only,  without  application  to  the  court  upon  default  in  actions 
on  contract,  express  or  implied,  to  pay  moneys  disbursed  or  for  the  value 
of  services  rendered  by,  to,  or  for  the  use  of,  the  defendant,  since  upon 
judgment  absolute  on  the  defendant's  stipulation  the  damages  are  assess- 
able as  if  it  had  made  default  in  pleading.  Id. 

4.  §§  488,  439  —  Process  —  Service  of  Summons  by  Publication.  Affida- 
vits alleging  that  certain  defendants  resided  in  the  state  of  New  Jersey; 
that  "  the  plaintiff  will  be  unable  with  due  diligence  to  make  personal 
service  of  the  summons  within  the  state,"  which  disclose  no  effort  to 
find  such  defendants  or  to  serve  them  with  a  summons  in  this  state  and 

•  state  no  reason  why  such  effort  if  made  would  be  useless,  are  insufficient 
.  to  confer  jurisdiction,  and  an  order  for  the  publication  of  the  summons 

baaed  thereon,  is  void.    Kennedy  v.  Lamb.  228 

5.  §  484  — When  Claims  Against  Several  Members  of  Board  of  Supervisors 
Properly  United  in  One  Action.  Where  it  appears  from  the  complaint  in  a 
taxpayer's  action  against  the  members  of  a  board  of  supervisors  to  recover 
the  amount  of  certain  items  alleged  to  have  been  illegally  and  collusively 
audited;  that  the  separate  bills  of  the  several  defendants  were  of  the 

-  same  character,  that  they  are  charged  to  have  been  illegal  and  fraudulent 
in  the  same  respects,  and  that  the  bill  of  each  of  the  defendants  was 
audited  and  allowed  by  the  others,  though  on  different  days,  the  causes 
of  action  are  properly  united  in  one  complaint,  under  subdivision  6  of 

•  section  484  of  the  Code  of  Civil  Procedure,  which  authorizes  the  joinder 
of  claims  for  injuries  to  personal  property:  since  the  causes  of  action 
are  to  recover  moneys  illegally  and  fraudulently  obtained  from  the  county 
and  an  action  for  fraud  is  for  an  injury  to  personal  property  and  several 
claims  of  that  character  may  be  joined  in  a  single  suit.    Wallace  v.  Jones. 

87 

6.  Idem — Pleading — Improper  Joinder  of  Causes  of  Action  for  Slander 

•  and  Malicious  Prosecution.  Causes  of  action  for  slander  and  malicious 
prosecution  or  for  malicious  abuse  of  legal  process  cannot  be  united  in 

•  the  same  complaint.    (Code  Civ.  Pro.  §  484.)    Green  v.  Davies.  499 

.  §  1212.    See  par.  3,  this  title. 

7.  §  1772  —  Divorce  —  Wlien  Lien  of  Mortgage  Given  to  Secure  Payment 
of  Alimony  Terminates  upon  Death  of  the  Divorced  Husband.  The  general 
Obligation  to  pay  alimony,  awarded  to  an  innocent  wife  by  a  judgment 
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of  absolute  divorce,  ceases  at  the  death  of  the  husband:  and  the  fact 
that  a  decree  awarding  to  a  wife,  as  alimony,  a  certain  sum  annually 
"so  long  as  she  shall  live,"  required  the  husband,  under  section  1772  of 
the  C  de  of  Civil  Procedure,  to  give  the  wife  a  mortgage  upon  real  estate 
as  security  for  the  payment  of  the  alimony  so  long  as  she  should  live, 
docs  not  enlarge  the  husband's  obligation,  and  the  lien  of  the  mortgage 
terminates  upon  his  death.     Wilson  v.  Ilinman.  408 

8.  §  1822  —  Statute  of  Limitations  —  Proceeding  by  *a  Creditor  for 
Modification  of  Surrogate's  Decree  Settling  Estate.  A  proceeding  by  a 
creditor  of  a  decedent  to  procure  a  modification  of  a  decree  finally 
settling  the  accounts  of  the  administratrix  and  distributing  the  estate, 
by  directing  the  payment  of  his  claim,  brought  eight  years  and  one  month 
after  the  granting  of  letters,  is  not  barred  by  the  Statute  of  Limitations 
*here  it  appears  that  the  administratrix  was  served  with  notice  of  the  claim 
within  six  months  after  the  granting  of  letters,  did  not  reject  it,  and  no 
proceedings  were  taken  to  have  the  claim  passed  upon  under  section  1822 
of  the  Code  of  Civil  Procedure,  but  an  accounting  and  distribution  of  the 
estate  were  had,  in  which  she  not  only  made  no  mention  of  the  claim,  but 
alleged  upon  oath  that  her  daughter,  an  infant,  was  the  only  creditor;  and 
the  claimant  was  not  cited  to  appear  and  had  no  notice  of  that  proceed- 
ing; and,  acting  upon  the  assumption  that  no  final  decree  settling  her 
accounts  would  be  made  without  notice  to  him,  he  began  an  action  it 
law  against  her  for  the  payment  of  his  claim,  which  she  contested  *'or 
over  five  years,  and  which  finally  resulted  in  a  judgment  in  his  favor  and 
in  the  meantime  she  devastated  the  estate.  Under  such  circumstances 
the  former  sections  of  the  Code  of  Civil  Procedure,  now  section  2614, 
2722.  2726,  and  2745,  relied  upon  as  having  furnished  the  creditor  an 
ample  remedy,  have  no  application  and  cannot  be  used  by  the  adminis- 
tratrix as  a  shield  against  her  own  fraud;  a  decree,  therefore,  modifying 
the  decree  of  distribution  and  making  her  personally  liable  for  the  amount 
of  the  claim,  is  properly  directed.    Matter  of  Gall.  270 

9.  §  1888—  Official  Bonds— County  Treasurer's  Bond  Sunning  to  a 
County  —  When  a  Town  Is  Entitled  to  Bring  Action  Thereon.  Lnaer  sec- 
tion 1888  of  the  Code  of  Civil  Procedure  a  town  is  entitled  to  piosecute, 
against  the  sureties  upon  the  official  bond  of  a  defaulting  county  treasurer 
running  to  the  county  in  which  the  town  is  situated,  an  action  to  recover 
school  moneys  apportioned  to  the  town  which  the  defaulting  treasurer  has 
never  paid  to  the  town  or  any  officer  thereof;  t!ie  statute  is  remedial  and 
should  be  liberally  construed  in  order  to  give  effect  to  the  general  policy 
and  purview  of  the  law,  and  there  is  no  reason  why  an  official  bond  run- 
ning to  the  county  should  not  be  prosecuted  in  the  same  way  as  if  it  ran 
to  the  People;  and  since  there  is  no  person  entitled  to  the  money  which 
the  treasurer  failed  to  pay,  except  the  town  or  its  supervisor,  the  town  is 
entitled,  under  the  statute,  to  permission  to  bring  an  action  upon  the 
defaulting  treasurer's  bond  for  the  money  due  from  him  to  the  town. 
Town  of  Ulysses  v.  Ingerwtt.  869 

10.  §  1902  —  Action  for  Causing  Death  by  Negligence  —  May  Be  Main- 
tained Although  Widow  and  Next  of  Kin  Are  Non-resident  Aliens.  Urder 
section  1902  of  the  Code  of  Civil  Procedure,  the  administrator  of  a  dece- 
dent, whose  death  was  caused  by  the  negligent  act  of  a  corporation,  may 
maintain  an  action  against  the  corporation  to  recover  damages  for  dece- 
dent's death,  notwithstanding  his  widow  and  next  of  kin,  for  whose  benefit 
the  action  is  brought,  are  non-resident  aliens,  since  the  statute  contains 
no  words  of  limitation  and  no  expression  of  the  legislative  will  that  the 
recovery  therein  authorized  shall  be  distributed  to  residents  only,  and 
there  is  no  valid  reason  why  damages  imposed  upon  a  negligent  employer 
as  compensation  to  those  who  suffer  by  his  act  should  not  be  paid  to  the 
survivors,  whether  residing  here  or  in  some  foreign  jurisdiction.  AJfson 
V.  Bush  Co.  893 
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11.  gg  2382,  2342,  2244  —  Summary  Proceedings  —  Proceeding  to  Remote 
Person  Holding  Otter  Land  Sold  Under  Execution  —  When  Defendant' May 
Show  Invalidity  of  Sale.  In  a  summary  proceeding  instituted  before  a 
county  judge,  under  the  statute  (Code  Civ.  Pro.  §  2282,  subd.  1),  to 
remove  the  defendant  from  real  property  sold  by  virtue  of  an  execution 
against  him,  he  may  allege  and  prove  that,  prior  to  the  issuance  of  the 
execution,  the  judgment  had  been  assigned  to  his  brother  by  the  judg- 
ment creditor;*  and  the  county  judge  has  jurisdiction  to  try  the  question 
and  determine  the  validity  of  the  sale  under  such  execution,  since,  if  snch 
fact  be  true,  the  judgment  creditor  had  parted  with  his  title  to  the  judg- 
ment and  had  no  right  to  issue  an  execution  for  the  collection  thereof;  ana 
an  execution  issued  thereon  could  not  divest  the  defendant  of  his  right 
to  the  possession  of  his  property,  especially  where,  at  the  sheriff's  sale 
thereunder,  the  defendant  gave  notice  that  the  judgment  had  been 
assigned  to  his  brother,  so  that  the  petitioner  in  the  proceeding  had  full 
notice  thereof;  furthermore  the  statute  provides  that  the  defendant  in 
such  a  proceeding  may  set  forth  any  new  matter  constituting  a  legal 
or  equitable  defense.  (Code  Civ.  Pro.  §§  2242,  2244.)  Matter  of  Mauson 
v.  Wermuth.  \  234 

§  2514.     See  par.  8,  this  title. 

12.  §  2617—  Will—  When  Foreign  Administrator  of  Decedent  May 
Intervene  upon  Probate  of  Decedent's  Will  in  This  State.  The  administrator 
of  a  deceased  resident  of  this  state,  appointed  by  a  foreign  state  to  repre- 
sent the  estate  of  decedent  as  one  of  the  heirs  at  law  and  next  of  kin  of  a 
deceased  resident  of  that  state,  is  a  proper  party  under  the  statute  (Code 
Civ.  Pro.  £  2017)  in  a  subsquent  proceeding  here  for  the  probate  of  an 
alleged  will  of  the  deceased  resident  of  this  state  and  is  entitled  to 
intervene  in  such  proceeding  and  oppose  the  probate  of  such  will. 
Matter  of  Davis.  468 

18.  §  2623  —  W/ten  Probate  T/iereqf  Cannot  Be  Defeated  by  Death  of  the 
Sole  Dev> see.  Legatee  arid  Executrix  Before  Death  of  Testatrix.  Where  all 
the  facts  required  by  statute  (Code  Civ.  Pro.  §  2628)  to  be  proved  upon 
the  probate  of  a  will  have  been  proved  to  the  satisfaction  of  the  surro- 
gate, its  probate  cannot  be  defeated  upon  the  ground  that  the  sole  devisee, 
legatee  and  executrix  nnmed  therein  had  died  before  the  testatrix;  whether 
the  will  is  effective  to  pass  property  or  to  appoint  an  executrix  is  a  ques- 
tion to  be  determined  after  its  probate.  Id. 

14.  §  2624  —  Surrogate  —  Jurisdiction  as  to  Construction  of  Will.  While 
a  surrogate  has  no  power  under  the  statute  (Code  Civ.  Pro.  §  2624)  to  pass 
upon  the  validity,  construction  or  effect  of  any  will  as  to  its  disposition 
of  real  estate,  yet  where  a  testator  undertakes  to  create  a  trust,  in  which 
the  real  and  personal  estate  are  inseparably  blended,  the  surrogate  has 
jurisdiction  to  construe  such  clause  and  declare  the  trust  invalid  and  void 
in  so  far  as  it  affects  the  personal  property  of  testator.  Matter  of 
Trotter.  465 

§§  2722,  2726,  2745.    See  par.  8,  this  title. 

15.  §§  2749-2801  —  Sale  of  Decedent's  Real  Estate  —  When  Proceeds 
Thereof  Cannot  Be  Used  to  Pay  Expenses  of  Administration.  Under  the 
provisions  of  section  2793,  construed  with  other  sections  of  title  5  of  chap- 
ter 18  of  the  Code  of  Civil  Procedure  as  it  read  at  the  time  of  the  com- 
mencement of  this  proceeding  in  June,  1900,  no  part  of  the  proceeds  of  real 
estate  sold  for  the  payment  of  the  debts  and  funeral  expenses  of -a 
decedent  can  be  used  to  reimburse  the  executrix  for  the  expenses  of 
administration,  consisting  mainly  of  the  amount  paid  to  the  attorneys 
employed  by  her  in  a  contest  over  the  probate  of  th#»  v;ll.  Matter  of 
Hatch.  330 
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§  ^542  —  Errors  Not  Affecting  Defendant's  Substantial  Rights,  No  Gauss 
fm*  Reverstd  of  Judgment  of  Ctmvietion. —  Where  upon  a  trial  for  murder 
some  of  the  rulings  of  the  trial  judge  were  erroneous,  but  affected  no 
substantial  right  of  the  defendant,  they  must  be  regarded  under  section 
542  of  the  Code  of  Criminal  Procedure  as  technical  and  a  judgment  of 
conviction  affirmed.    People  v.  Patrick.  131 

COLLUSION. 

Meaning  of  word  "collusive." 
See  Taxpayer's  Action,  1. 

COMMISSIONS 

Of  real  estate  brokers. 
See  Trial,  1. 

COMPLAINT. 

When  demurrable  for  defect  of  parties  defendant. 
See  Pleading,  1. 

Improper  joinder  of  causes  of  action  for  slander  and  malicious  prose* 
cution  —  when  separate  causes  of  action  for  slander  may  be  joined  in  same 
complaint. 

See  Pleading,  2-4. 

In  taxpayer's  action  to  recover  claims  illegally  audited  by  board  of 
supervisors— when  allegation  charging  fraud  and  collusion  sufficient  — 
when  claims  against  several  members  of  board  properly  united. 

See  Taxpayers*  Action,  1,  2. 

CONSTITUTIONAL  LAW. 

1.  Invalidity  of  Provision  of  C?iapler803,  Laws  of 1896,  Relating  to  Regis- 
tration of  Eacli  Member  of  Firm  Engaoed  in  Business  of  Employing  or 
Master  Plumber  in  tfte  City  of  New  lork.  Chapter  803  of  the  Laws  of 
1896,  providing  that  it  shall  be  unlawful  for  a  copartnership  in  the  city 
of  New  York  to  engage  in  the  business  of  employing  or  master  plumber 
unless  each  and  every  member  thereof  sluill  Juive  been  registered,  after  exam- 
ination and  certification  by  an  examining  board  of  plumbers,  so  far  as  it 
prohibits  the  right  to  form  a  partnership  for  the  purpose  of  carrying  on 
the  lawful  business  of  employing  Or  master  plumbers  is  unconstitutional; 
nor  can  it  be  sustained  as  a  valid  exercise  of  the  police  power  of  the 
legislature  for  the  reason  that  the  registration  of  the  Ann  as  such  or  for 
the  registration  of  one  or  more  members  of  the  firm  who  are  skilled 
plumbers  to  act  for  the  firm  would  be  a  sufficient  protection  to  the  public 
from  all  the  dangers  that  the  legislation  was  supposed  to  prevent  or 
mitigate.    Schnaier  v.  Navarre  Hotel  <fe  Imp.  Co.  83 

2.  Non-registration  of  One  Member  cf  Firm  No  Defense  to  Action  by  Firm 
for  Work  Performed  in  Violation  oftlie  Statute.  The  fact,  tlierefore,  that 
one  member  of  a  firm  in  the  city  of  New  York,  acting  solely  as  master 
plumber,  is. not  a  licensed  plumber  and  is  not  registered  pursuant  to  the 
statute  and  the  city  ordinances  in  regard  to  licensed  or  registered  plumbers 
and  is  not  entitled  to  be  so  registered,  Ids  duties  being  confined  exclu- 
sively to  attending  to  the  financial  affairs  of  the  firm  and  keeping  the 
books,  does  not  preclude  a  recovery  by  the  firm  for  work  performed  in 
violation  of  the  statute.  Id. 

3.  Statute  Authorising  Payment  of  Claims  against  Town  for  Damages  from 
Change  of  Grade— L.  1903,  Ch.  610.  The  fact  that  section  69  of  chapter 
686  of  the  Laws  of  1892,  authorizing  towns  to  repair,  grade  and  macad- 
amize highways  at  the  expense  of  the  town,  made  no  provision  for  the  dam- 
ages that  property  owners  might  sustain  by  change  of  grade  or  otherwise, 
does  not  render  chapter  610  of  the  Laws  of  1903,  providing  for  the  recovery 
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of  such  damages  from  the  town,  unconstitutional;  the  latter  act  is  in  no 
sense  a  gift  or  gratuity  of  either  the  money  or  property  of  the  town  or 
a  loan  or  its  money  or  credit  to  an  individual;  the  legislature  had  the 
power  to  provide  for  the  payment  of  such  damages  in  the  original  act 
and  its  subsequent  euactment  is  simply  a  recognition  of  claims  founded 
in  equity  and  justice.     Matter  of  Bur  up.  222 

4.  Measure  of  Damages.  The  act  authorizes  no  new  or  improper  rule 
of  damages;  the  recovery  is  limited  to  the  actual  amount  of  damages, 
measured  by  the  principles  prevailing  in  condemnation  proceedings, 
deducting  all  benefits  which  are  properly  chargeable  to  the  property  by 
reason  of  the  improvement  of  the  highway.  Id. 

5.  Invalidity  of  Aet  Regulating  Sale  of  Merchandise  in  Bulk  (L.  1902, 
Ch.  528)—  Const.  Art.  1,  §§  1,  6;  Fed.  Const.  \ith  Amendment,  AH.  1. 
Chapter  528  of  the  Laws  of  1902,  making  the  sale  of  merchandise  in  bulk 
fraudulent  and  void  as  against  creditors  of  the  seller  unless  certain  pre- 
scribed conditions  are  complied  with,  violates  those  clauses  of  the  Fed- 
eral and  State  Constitutions  providing  that  no  person  shall  be  deprived 
of  life,  liberty  or  property  without  due  process  of  law,  and  that  no  state 
shall  deny  to  any  person  the  equal  protection  of  its  laws,  in  that  the  stat- 
ute affects  the  liberty  and  property  of  a  limited  class  of  citizens,  arbi- 
trarily and  unnecessarily  denies  them  the  right  to  contract  for,  bargain 
and  sell  a  particular  kind  of  property,  whether  the  sale  is  honest  or 
dishonest,  except  upon  conditions  that  are  harsh,  drastic,  unreasonable 
and  unnecessary  in  so  far  as  they  do  not  tend  to  effect  the  obiects  for 
which  such  a  statute  may  properly  be  enacted,  and  so  restricts  the  right 
of  contract  as  to  deprive  property  of  its  characteristics  as  such.  While 
the  power  of  the  legislature  to  enact  rensonable  laws  for  the  prevention 
of  fraud  and  the  protection  of  creditors  is  not  questioned,  the  enactment 
cannot  be  regarded  as  a  valid  exercise  of  the  police  power,  since  that 
begins  only  where  the  Constitution  ends.     Wright  v.  Hart.  380 

Constitutionality  of  clause  of  Agricultural  Law  prohibiting  sale  of 
impure  milk. 

See  Adult ebation,  1,  2. 

That  part  of  Public  Health  Law  directing  county  judge  to  fill  vacancy 
occurring  in  a  city  board  of  health,  so  far  as  applicable  to  city  of  Oswego, 
is  unconstitutional. 

See  Oswego  (City  op). 

CONTRACT. 

1 .  Sales  —  Notice  of  S  hipment  of  Merchandise  WitJtin  Fixed  Time  —  When 
Personal  or  Actual  Notice  Beouired.  Under  a  provision  on  a  contract  of 
sale  of  grain  that  "The  sellers  shall  furnish  to  buyers  steamer's  name 
and  quantity  loaded,  within  five  days  of  date  of  bill  of  lading,"  time  is 
of  the  essence  of  the  contract,  and  compliance  with  such  provision  is  a 
condition  precedent  to  the  sellers'  right  to  demand  acceptance  of  the 
carjjo,  where  it  appears  that  the  grain  was  purchased  for  the  purpose  of 
selling  it  in  a  foreign  port  to  which  it  was  to  be  shipped  by  first-class 
steamer  from  any  one  of  several  domestic  ports,  at  the  option  of  the 
shippers,  so  that  it  was  necessary  that  the  purchasers  should  know  the 
name  of  the  steamer  and  the  amount  of  the  cargo  that  they  might 
notify  their  consignees  a  sufficient  time  in  advance  to  enable  them  to  be 
ready  to  receive  and  take  care  of  the  cargo;  the  contract  being  silent  as 
to  the  character  of  the  notice,  personal  or  actual  notice  within  the  time 
fixed  by  the  contract  is  necessary,  and  notice  given  by  a  letter  mailed 
within  five  days  from  the  time  of  the  shipment,  but  not  received  by  the 
purchasers  until  after  the  expiration  of  five  days  from  the  date  of  the 
bill  of  lading,  is  not  a  sufficient  compliance  with  tho  contract.  Steinhardt 
v.  Bing/iam.  826 
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2.  Guaranty.  An  instrument  delivered  upon  the  sale  of  a  foreign 
note,  secured  by  a  foreign  mortgage,  is  not  a  mere  guaranty  of  collection 
of  the  note,  but  a  special  contract  in  which  the  parties  bind  themselves 
to  do  certain  things,  and  in  which  the  guarantor  assumes  certain  obli- 
gations, where  it  states:  "That  in  consideration  of  said  sale  the  under- 
signed guarantee  the  collection  in  full  of  said  note,  with  7  per  cent 
interest  on  same,  upon  the  following  conditions: 

"  In  case  of  a  default  in  the  payment  of  said  note  or  interest  due 
on  same,  or  a  failure  to  comply  with  the  requirements  named  in  the 
Trust  Deed  securing  said  note  the  holder  or  said  note  shall,  at  the 
request  of  the  undersigned,  at  once  forward  said  note  and  Trust  Deed 
for  collection. 

"  Said  Trust  Deed  shall  be  foreclosed  in  the  usual  course  provided  by  law 
and  the  land  sold.  In  case  there  is  no  bid  sufficient  to  cover  the  debt  and 
costs  the  land  described  in  the  Trust  Deed  may,  at  the  option  of  the 
undersigned,  be  bid  in  in  the  name  of  the  holder  of  this  note. 

"  In  case  the  land  is  so  purchased  the  undersigned  hereby  bind  them- 
selves to  take  lull  charge  of  said  land  and  sell  same  within  two  years 
after  the  above-described  note  matures,  and  in  case  said  land  does  not  sell 
for  a  sufficient  amount  to  pay  the  debt  in  full,  to  make  good  and  pay  any 
deficiency."    Jackson  v.  Swart.  878 

Implied  contract  to  labor  in  excess  of  a  legal  day's  work. 
See  Services. 

CORPORATIONS. 

Liability  of  corporation  for  unauthorized  transfer  of  its  registered  bonds 
into  negotiable  securities. 
See  Bonds,  1-8. 

Street  surface  railroads-—  legislative  direction  as  to  pavement  of  streets 
an  exercise  of  taxing  power — construction  of  statutes  exempting  from 
taxation. 

See  Railroads,  1-5. 

Taxation  of  banks  — value  of  real  estate  not  deductible  from  total 
valuation. 

See  Tax,  9. 

COUNTERCLAIM. 

When  unmatured  notes  of  bankrupt  may  be  set  off  in  action  upon 
claim  against  debtor  of  bankrupt  —  when  obligation  of  bankrupt  may 
be  set  off  although  acquired  after  commencement  of  proceedings. 

See  Bankruptcy,  1,  2. 

COUNTIES. 

When  a  town  is  entitled  to  bring  action  upon  a  county  treasurer's 
bond  running  to  the  county. 
See  Bonds,  4. 

Illegal  audit  of  items  by  board  of  supervisors. 
See  Taxpayer's  Action,  1,  2. 

COURT  OF  APPEALS. 

Not  precluded  from  reviewing  case  by  unanimous  affirmance  bv  Gen- 
eral Term  of  City  Court  of  the  City  of  New  York  —  review  only  limited 
by  unanimous  decision  of  Appellate  Division. 
See  Appeal,  1. 
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Appeal  lies  to,  from  order  of  Appellate  Division  finally  determining 
appeal  from  order  of  Special  Term  partially  confirming  report  of  commis- 
sioners of  estimate  and  assessment  in  New  York  city. 
&*  Appeal,  2. 

Judgment  absolute  awarded  to  plaintiff  by,  upon  stipulation  of  defend- 
ant •—assessment  of  damages  thereunder  —  when  plaintiff  may  appeal 
from  order  refusing  to  assess  damages  '•  as  a  matter  of  law.*' 

See  Appeal,  8. 

When  exception  raises  constitutional  questions  below  and  so  may  be 
considered  by. 

SmcAppi&al,  5. 

GBISDITOML 

Bower  of  legislature  to  enact  laws  for  the  protection  of. 
See  Constitutional  Law,  5. 


1.  Murder — Sufficiency  of  Evidence.  The  evidence  upon  the  trial  of 
an  indictment  for- murder,  committed  in  an  assault  upon  the  deceased 
for  the  purpose  of  robbery,  examined  and  held  sufficient  to  sustain  a  ver- 
dict convicting  the  defendant  of  the  crime  of  murder  in  the  first  degree. 
People  v.  Jackson.  66 

2.  Identification.  Evidence  identifying  the  defendant  as  the  assail- 
ant of  the  deceased,  alleged  to  be  untrustworthy,  considered  and  its 
weight  held  to  be. a  question  for  the  jury.  Id. 

8.  Evidence  —  Effect  of  Unexplained  Possession  of  Property  of  Deceased 
the  Morning  After  the  Attack.  Where  the  defendant  attempted  to 
account  for  his  possession  of  the  watch  and  pocket  book  of  the  deceased, 
the  morning,  after  the  assault,  by  improbable  and  conflicting  state- 
ments, some  of  which,  were  proved  to  be  false,  the  jury  are  justified 
in  discrediting  all  of  his  testimony  and  in  finding  him  guilty  of  the  crime 
charged  in  the  indictment,  since  possession  of  the  fruits  of  crime,  recently 
after  its  commission,  is  prima  facie  evidence  of  guilty  possession,  and  if 
unexplained  must  be  taken  as  conclusive.    ,  Id. 

4.  Proof  as  to  Blood  Stains.  Where  it  appears  that  the  deceased  bled 
profusely,  the  fact  that  the  defendant's  clothes  put  iu  evidence  bore  no 
traces  of  blood  does  not  create  a  presumption  that  he  did  not  commit 
the  assault;  especially  in  a  case  where  the  stains  would  not  necessarily 
result,  and,  if  they  did,  he  had  abundant  opportunity  before  his  arrest  to 
remove, them.  Id. 

5.  When  Exclusion  of  Evidence  Tending  to  Prove  a  Negative  Only  Is  Not 
Erroneous.  Where  a  witness  for  defendant  was  asked,  "Did  he  (the 
defendant)  say  anything  to  you  about  money;  that  he  was  hard  up  or 
wanted  money,  or  wanted  to  borrow  money,  or  must  have  money  that 
night?"  (the  night  -of  •  the  murder)  it  is  not  error  to  exclude  the  answer 
thereto  since  the  evidence  called  for  was  negative  in  its  character  and 
would  not  have  proved  that  the  defendant  was  not  under  pressing  money 
needs  that  night,  and  hence  that  no  such  motive  existed  for  his  commit- 
ting the  crime  charged.  Id. 

6.  When  It  Is  Not  Error  to  Refuse  to  Direct  the  Prosecution  to  Produce 
Alleged  Ex  Parte  Statements  of  Witnesses  Taken  by  Coroner.  Where  defend- 
ant's counsel  had  a  copy  of  the  minutes  of  the  testimony  taken  at  the 
coroners  inquest  and  there  was  no  evidence  that,  any  ex  parte  statements 
had  been  taken  by  the  coroner,  or  that  the  district  attorney's  office  was 
in  possession  of  any  such  statements,  and  the  trial  court  refused  to  direct 
the  district  attorney  to  allow  defendant's  counsel  to  inspect  such  state- 
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menu  and. make  copies. of  them,  but  suggested  that  a  subpoena  duct* 
tecum  be  issued  to  the  district  attorney  to  produce  such  statements,  if 
any  existed,  such  ruling  is  not  erroneous.  Id. 

7.  Ooxl  Character—  When  Correct  Charge  at  to  Effect  of  Evidence  of 
Good  Character  Not  Affected  by  Qualifying  Statement.  It  is  not  error  in 
charging,  as  requested  by  defendant,  "  That  evidence  of  good  character 
may  of  itself  create  a  reasonable  doubt  where  otherwise  no  reasonable 
doubt  would  exist,"  to  add,  "  And,  in  relation  to  that,  you  can  give  such 
testimony  that  consideration  that  you  think.it  is  entitled  to  and  no  more, 
taking  it  into  consideration  with  all. the  other  facts  and  circumstances 
of  the  case;"  since  the  charge  made  was  within  the  settled  rule,  and  the 
qualification  that  followed  neither  added  to  nor  took-  from  the  proper 
rule  aa  stated.  t  Id. 

8.  Murder — Sufficiency  of  Evidence — Corroboration  of  Accomplice  — 
Corpus  Delicti — forgery — New  Trial.  The  evidence  reviewed  upon  the 
trial  of  an  indictment  for  murder  charging  the  defendant  with  having 
effected  the  death  of  the  deceased  by  means  of  poison  administered 
by  an  accomplice;  consisting  of  the  tatter's  testimony,  which  gave  the 
details  of  the  crime,  charged. that  its  commission  was  induced  by  the 
defendant,  narrated  circumstances  tending  to  show  that  it  was  the  result 
of  a  conspiracy  between  the  defendant  and  himself  to  secure  possession 
of  the  property  of  the  deceased,  evidenced  by  a  will  in  favor  of 
defendant  and  by  various  transfers  to  him  of  property,  all  purporting 
to  have  been  executed  by  the  deceased,  but  which  in  fact  were  forged  by 
the  defendant  with  the  aid  of  his  accomplice;  such  evidence  also  embrac- 
ing facts  and  opinions,  expert  and  lay,  tending  to  corroborate  such 
testimony,  and  held  sufficient  to  warrant  its  submission  to  the  jury, 
and  the  finding  that  the  testimony  of  the  accomplice  was  corroborated 
by  proof  of  independent  and  material  facts  connecting  the  defendant 
with  the  crime;  and  as  corroborated,  justified  the  findings  that  the 
accomplice  with  the  intent  to  kill  administered  chloroform  to  the 
deceased;  that  death  resulted  from  the  effects  of  the  chloroform  and 
from  no  other  cause;  that  the  defendant  with  the  intent  to  procure  the 
death  of  the  deceased,,  aided,  abetted,  counseled,  advised  or  procured  such 
accomplice  to  kill  him.  The  facts  particularly  considered  were  those 
relating:  1.  To  the  corpus  delicti;  2,  to  the  corroboration  of  the  testimony 
of  the  accomplice;  3,  to  the  various  forgeries  involved.  Also  held,  that 
the  interests  of  justice  do  not  demand  the  exercise  in  this  case  of  the 
broad  powers  conferred  by  the  state  upon  the  Court  of  Appeals  to  reverse 
a  judgment  of  conviction  upon  the  facts  and  to  grant  a  new  trial.  In  the 
absence  of  legal  error,  therefore,  affecting  some  substantial  right  of  the 
defendant,  a  judgment  entered  upon  a  verdict  convicting  Lira  of  the 
crime  of  murder  in  the  first  degree,  based  upon  such  findings,  must  be 
affirmed.     People  v.  Patiiek.  .  181 

9.  Basis  for  Hypothetical  Question.  A  hypothetical  question  to  a  medi- 
cal expert  assuming  a  congestion  of  the  lungs  "that  was  not  exactly 
co-extensive,"  when  the  testimony  shows  that  the  congestion  was  co-exten- 
sive, is  properly  objected  to  and  justifies  the  trial  court  in  compelling  the 
alteration  of  its  phraseology.  Id. 

10.  Hearsay.  Where  the  issue  was  whether  as  part  of  the  scheme  to 
obtain  possession  of  the  property,  a  letter  from  the  deceased  to  defendant 
requesting  the  cremation  of  his  body  had  been  forged,  statements  by  the 
deceased  to  an  intimate  acquaintance  who  was  called  as  a  witness,  express- 
ing himself  in  conversation  as  in  favor  of  cremation,  have  no  relevancy  to 
the  question  of  the  genuineness  of  the  letter,  and  are  properly  excluded 
upon  cross  -  examination .  Id. 

11.  Competency  of  Attempt  by  Accomplice  at  Suicide  Advised  by  Defend- 
ant.    Evidence  of  an  attempt  at  suicide  by  the  accomplice  by  means 
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of  a  penknife,  he  having  testified  that  the  defendant  had  advised  their 
jointly  committing  suicide,  and  had  furnished  him  with  a  knife  for 
the  purpose,  some  months  after  the  death  of  the  deceased,  while  both 
were  confined  in  prison  under  a  charge  of  forgery,  is  competent:  it  tended 
at  least  to* show  the  continuance  of  the  conspiracy:  to  prove  an  attempt  by 
the  defendant  to  destroy  proof  of  his  guilt:  and  bore  upon  the  credibility 
of  the  accomplice  in  testifying  that  the  defendant  had  advised  suicide 
and  had  furnished  him  with  a  knife  for  the  purpose.  Id. 

12.  Admissibility  of  Conversation  at  Interviews  with  Counsel.  Permit- 
ting the  accomplice  to  testify  to  conversations  at  interviews  when  he, 
the  defendant,  and  counsel  were  together,  do  not  constitute  reversible 
error,  when  the  relation  of  counsel  was  not  shown  to  exist  or  the  conver- 
sation was  conducted  between  him  and  the  defendant,  so  as  not  to  be  over- 
heard by  the  counsel,  or  the  objection  to  the  testimony  was  too  general; 
especially  when  the  trial  court  excluded  so  much  of  the  testimony  as  was 
offered  to  prove  admissions  on  the  part  of  the  defendant.  Id. 

18.  Waiver  of  Privilege  as  to  Communications  to  Counsel.  Where,  upon 
the  cross-examination  of  the  accomplice,  it  was  shown  that  he  had  made 
false  statements  to  the  district  attorney  concerning  the  death  of  the 
deceased,  it  is  not  erroneous  to  allow  the  prosecution  to  show  that  at  a 
date  prior  to  the  statements  he  had  told  his  counsel,  who  was  also 
counsel  for  the  defendant,  that  he  had  chloroformed  the  deceased,  he 
being  allowed  to  testify  only  to  the  fact  that  he  had  told  the  counsel  of 
hiB  own  guilt;  the  fact  that  both  had  the  same  counsel  did  not  prevent 
him  from  waivine  the  privilege  accorded  by  the  statute,  and  permit  the 
extension  of  the  defendant's  privilege  so  as  to  exclude  his  statement.    Id. 

14.  Comparison  of  Handwritings.  Where  a  clerk  of  the  deceased's 
bankers,  who  was  familiar  with  his  handwriting  for  many  years,  had  been 
examined  by  the  prosecution  and  had  testified  to  the  spunousness  of  sig- 
natures of  the  deceased  upon  disputed  instruments,  and  the  defendant  sub- 
mitted to  him  certain  signatures  purporting  to  have  been  made  by  the 
deceased,  which  were  visible  only  through  slits  or  openings  made  in  envel- 
opes and  he  pronounced  his  opinion  on  them,  and  one  of  the  signatures, 
which  he  pronounced  genuine,  had  been  written,  inferentially,  by  an  expert 
in  handwriting,  who  was  called  as  a  witness,  and  was  shown  the  signature 
but  without  the  envelope,  but  was  not  allowed  to  testify  about  it  or  to  the 
effect  that  he  had  written  it.  the  exclusion  of  the  expert's  testimony,  even 
if  erroneous,  must  be  regarded  as  of  negligible  importance,  where  a  large 
amount  of  expert  evidence  was  admitted  upon  the  subject  and  the  jury 
must  have  inferred  from  the  questions  that  their  purpose  was  to  prove 
that  the  clerk  had  made  a  mistake  in  the  comparison  of  signatures.      Id. 

15.  Errors  Not  Affecting  Defendant's  Substantial  Rights,  No  Cause  for 
Reversal  of  Judgment  of  Conviction —  Code  Gr.  Pro.  §  542.  Conceding  that 
some  of  the  rulings  of  the  trial  judge  were  erroneous,  they  affect  no  sub- 
stantial right  of  the  defendant,  and.  under  section  542  of  the  Code  of 
Criminal  Procedure,  they  must  be  regarded  as  technical  and  a  judgment 
of  conviction  affirmed.  Id. 

16.  New  Trial  Upon  tJie  Ground  of  Newly- Discovered  Evidence.  A 
motion  for  a  new  trial  upon  the  ground  of  newly-discovered  evidence 
upon  allegations  that  complete  immunity  had  been  accorded  to  defendant's 
accomplice;  that  two  coroners'  physicians,  who  testified  as  medical  experts 
concerning  the  autopsy,  had  stated  to  others  thereafter  that  death  resulted 
from  old  age  and  that  no  suspicious  cause  of  death  had  been  revealed:  that 
they  had  been  paid  by  the  county  for  their  services  to  the  prosecution  in 
preparing  themselves  as  medical  witnesses  for  the  trial  and  that  there  was 
an  intimate  connection  between  the  proponents  of  a  will,  which  if  the  will 
alleged  to  have  been  forged  was  valid,  was  supplanted  thereby,  and  the 
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prosecution,  is  properly  denied  where  the  record  shows  nothing  which  if  true 
is  either  entitled  to  be  regarded  as  newly-discovered  evidence,  or  if  it  might 
be  so  regarded  went  further  than  to  affect  the  credibility  of  the  witnesses. 
The  trial  judge  denied  the  motion  upon  the  ground  that  substantially  all 
the  matters  and  conditions  claimed  to  have  been  newly  discovered  since 
the  trial  were  within  the  knowledge  of  one  or  all  of  the  counsel  for  the 
defendant  from  the  inception  of  the  criminal  charge,  and  that  the  cross- 
examination  of  the  witnesses  for  the  prosecution  indicated  the  possession 
of  knowledge  or  that  it  could  have  been  acquired  by  use  of  the  oppor- 
tunities afforded.  Whether  or  not  a  new  trial  should  be  granted  was  a 
a  matter  within  his  discretion,  which  was  fairly  exercised,  and  with  which 
the  Court  of  Appeals  will  not  interfere.  Id. 

17.  Furgery  —  Evidence  of  Motive.  Where  it  appears  upon  the  trial  of 
an  indictment  for  forgery  that  the  defendant  was  in  the  employ  of  a 
grocer  at  a  salary  of  from  ten  to  twelve  dollars  per  week,  out  of  which  he 
supported  a  wife  and  family,  and  that  the  note  alleged  to  have  been 
forged  was  one  of  a  series  which  was  discounted  at  the  bank  and  the 
proceeds  placed  by  him  to  the  credit  of  his  employer,  savings  bank  pass- 
books showing  that  he  had  deposited  for  at  least  two  years,  almost  daily, 
various  sums  of  money,  are  properly  admitted  in  evidence  as  tending  to 
show  that  his  motive  for  the  commission  of  the  crime  and  placing  spurious 
notes  to  the  credit  of  his  employer  was  to  cover  or  supply  a  deficiency  in 
the  cash  receipts  of  the  grocery" business  due  to  his  own  act;  the  rule  that 
one  crime  cannot  be  proved  to  establish  another  has  no  application  to 
such  a  case.    People  v.  Oaffey.  257 

18.  Misrepresentation  of  Sentiments.  Etc.,  of  Another  in  Writing  Consti- 
tutes Forgery  —  Penal  Code,  §  514,  bubd.  3.  Under  subdivision  8  of  sec- 
tion 514  of  the  Penal  Code  the  crime  of  forgery  in  the  third  degree  is 
committed  whenever  a  person  willfully,  that  is,  knowingly,  misrepre- 
sents the  sentiments,  opinions,  conduct  or  character  of  another  by  means 
of  a  false,  forged  or  counterfeit  writing;  the  mere  misrepresentation  is 
the  gist  of  the  offense,  and  the  fact  that  the  person  whose  name  is  used 
is  not  injuriously  affected  thereby  is  immaterial.    People  v.  Abeel.        415 

DAMAGES. 

Railroads —  Viaduct  of  New  York  and  Harlem  Railroad  in  Fourth 
Avenue,  Nets  York  City  —  What  Damages  May  Be  Awarded  Against  the 
State  for  Injuries  Caused  Tliereby  —  L.  1901,  Ch.  729.  Under  the  statute 
(L.  1901,  ch.  729)  authorizing  the  Court  of  Claims  to  award  damages, 
to  be  paid  by  the  state,  to  the  owners  of  property  abutting  on  Fourth 
avenue  in  the  city  of  New  York,  for  injuries  caused  by  the  change  in 
grade  and  erection  of  the  viaduct  of  the  New  York  and  Harlem  rail- 
road, the  award  should  not  include  any  damages  for  which  any  railroad 
corporation  is  or  may  be  liable;  and  the  date  on  which  the  railroad  com- 
panies began  to  run  their  trains  over  the  viaduct  having  been  fixed  as 
being  February  16,  1897,  it  is  reversible  error  for  the  Court  of  Claims, 
on  the  trial  of  a  claim  against  the  state,  to  admit,  against  objection,  evi- 
dence showing  diminution  in  rental  value,  subsequent  to  that  date, 
whether  caused  by  the  viaduct  or  by  the  running  of  trains.  Sander  v. 
State  of  New  York.  400 

Assessment  of,  after  direction  of  judgment  absolute  by  Court  of 
Appeals. 

See  Appeal,  3,  4. 

Measure  of,  under  statute  authorizing  payment  of  claims  against  town 
for  damages  from  changes  of  grade  in  highway. 

See  Constitutional  Law,  4. 
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Upon  judgment  absolute,  on  defendant's  stipulation,  damages  are 
able  as  on  a  default  in  pleading. 

See  Principal  and  Surety,  2. 

DECEDENT'S  ESTATE. 

Sale  of  DeceaenVs  Real  Estate—  When  Proceeds  Thereof  Cannot  Be  Used 
to  Pay  Expense*  of  Administration—  Code  Civ.  Pro.  §§  2749-2801.  Under 
the  provisions  of  section  2798,  construed  with  other  sections  of  title  5  of 
chapter  18  of  the  Code  of  Civil  Procedure  as  it  read  at  the  time  of  the 
commencement  of  this  proceeding  in  June,  1900,  no  part  of  the  proceeds 
of  real  estate  sold  for  the  payment  of  the  debts  and  funeral  expenses  of  a 
decedent  can  be  used  to  reimburse  the  executrix  for  the  expenses  of 
administration,  consisting  mainly  of  the  amount  paid  to  the  attorneys 
employed  by  her  in  a  contest  over  the  probate  of  the  will.  Matter  of 
Hatch.  320 

Proceeding  by  creditor  for  modification  of  decree  settling  estate,  when 
not  barred. 

See  Surkogate's  Court,  1. 

When  transfer  tax  imposed  upon  property  passing  under  power  of 
appointment. 
See  Tax,  1,  2. 

Exercise  of  a  testamentary  power  of  appointment  which  transfers  noth- 
ing, not  subject  to  transfer  tax  —failure  to  exercise  power  —  transfers 
prior  to  enactment  of  statute  not  affected. 
See  Tax,  3-5. 

When  foreign  administrator  of  decedent  may  intervene  upon  probate  of 
decedent's  will  in  this  state  —  when  probate  cannot  be  defeated  by  death 
of  the  sole  devisee,  legatee  and  executrix  before  death  of  testatrix. 

See  Will,  1,  2. 

When  indefinite  bequest  may  be  supported  as  a  trust  for.  charitable 
purposes. 

See  Will,  8. 

DEED. 

Presumption  that  city  did  not  intend  to  in  elude  lands  under  tidewaters 
of  river  in  conveyance  of  uplands  bounded  thereby. 
See  New  York  (City  op). 

When  action  against  state  officers  to  cancel  tax  sale  deeds  cannot  be 
maintained. 
See  State. 

DEFINITIONS. 

Meaning  of  words  "any  citizen "  in  section  66  of  Election  Liaw. 

See  Elections,  1. 
Meaning  of  word  "  collusive." 

See  Taxpayer's  Action,  1. 

DEflCTXRRER. 

When  properly  interposed  on  ground  of  defect  of  parties  defendant. 

See  Pleading,  1. 

DIVORCE. 

When  Lien  of  Mortgage  Given  to  Secure  Payment  of  Alimony  Terminates 
upon  Death  of  tfie  Divorced  Husband.  The  general  obligation  to  pay  ali- 
mony, awarded  to  an  innocent  wife  by  a  judgment  of  absolute  divorce, 
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ceases  at  the  death  of  the  husband;  and  the*  fact  that  a  decree  awarding 
to  a  wife,  as  alimony,  a  certain  sum  annually  "so  long  as  she  shall  live," 
required  the  husband,  under  section  1772  of  the  Code  of  Civil  Procedure, 
to  give  the  wife  a  mortgage  upon  real  estate  as  security  for  the  payment 
of  the  alimony  so  long  as  she  should  live,  does  not  enlarge  the  husband's 
obligation,  and  the  lien  of  the  mortgage  terminates  upon  his  death.  Wil 
son  v.  Hinman.  408 

ELECTIONS. 

1.  Meaning  of  Words  "  Antf  Citizen  "  in  Section  56  of  Election  Law.  In 
construing  the  provision  of  section  56  of  the  Election  Law  (L.  1806,  ch. 
909,  as  amd.  by  L.  1898,  ch.  335,  and  L.  1901,  ch.  654),  that  where  a  dis- 
pute as  to  the  political  party  or  other  name  designated  in  a  certificate 
of  nomination,  filed  pursuant  to  that  section,  or  section  57  of  the  Elec- 
tion Law,  has  been  determined  by  the  officer  with  whom  the  certificate 
is  filed,  the  Supreme  Court,  or  any  Justice  thereof  within  the  judicial 
district,  or  any  county  judge  within  his  county,  shall  have  summary 
jurisdiction  upon  the  complaint  of  "any  citizen"  to  review  the  deter- 
mination and  acts  of  such  officer,  and  to  make  such  order  in  the  premises 
as  justice  may  require,  the  term  "any  citizen"  must  be  understood  as 
referring  to  any  citizen  who  has  instituted  the  proceeding  by  filing 
objections  to  the  certificate.     Matter  of  Social  Democratic  Party.  44a 

2.  Proceeding  to  Renew  Determination  of  Secretary  of  State,  as  to  Use  of 
Party  Name  Not  Available  to  Citizen  Who  Fails  to  Object.  Where  objec- 
tions have  been  made  to  a  party  name  used  in  a  certificate  of  nomination 
filed  with  the  secretary  of  state,  the  objections  overruled,  and  an  order 
obtained  from  a  justice  of  the  Supreme  Court,  by  the  person  who  made 
the  objections,  requiring  the  secretary  of  state  to  show  cause  before  him 
at  a  time  therein  named,  why  his  determination  should  not  be  reviewed 
and  a  new  determination  be  made,  another  justice  of  the  Supreme  Court 
has  no  jurisdiction  to  grant,  upon  the  application  of  a  person  who  has 
made  no  objections  to  the  certificate,  another  order  requiring  the  secre- 
tary of  state  to  show  cause  before  him,  upon  a  date  earlier  than  that 
fixed  in  the  first  order,  why  his  determination  should  not  be  reviewed, 
and  a  final  order  made  by -the  latter  judge,  upon  the  return  of  his  order, 
sustaining  the  decision  of  the  secretary  of  state  and  overruling  the  objec- 
tions made  to  the  certificate  of  nomination,  is  irregular  and  void.  Id. 

8.  The  Name  "  Social  Democratic  Party  "  Is  Substantially  the  Same  as 
"  Democratic  Party"  and  the  Use  Thereof  Is  Prohibited  by  Section  56  of  the 
Election  Law.  Under  section  56  of  the  Election  Law  any  political  party 
is  prohibited  from  selecting  "  the  same  or  substantially  the  same  name  ' 
that  has  been  previously  adopted  by  another  party,  and  where  the  local 
or  state  branch  of  "  The  Socialist  Party,"  refusing  to  adopt  that  name,  by 
which  it  is  known  throughout  the  United  States,  and  which  had  been 
adopted  by  its  national  convention  in  1900,  made  nominations  for  the 
general  election  of  1904  under  the  name  of  "  The  Social  Democratic  Party," 
and  hied  a  certificate  thereof  with  the  secretary  of  state,  it  thereby 
adopted  a  name  substantially  the  same  as  that  of  the  Democratic  party, 
adding  thereto  the  word  "  Social "  only;  therefore,  in  view  of  the  purpose 
and  intent  of  the  statute,  and  in  the  absence  of  a  national  party  main- 
taining that  name,  the  name  "The  Social  Democratic  Party"  is  unauthor- 
zed,  and  should  be  amended  by  conforming  it  to  that  Of  the  national 
party,  of  which  the  local  party  is  a  branch.  Id. 

ESTATES. 

Proceeding  by  creditor  for  modification  of  decree  settling  estate,  when 
not  barred. 

See  Surrogate's  Court. 
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When  transfer  tax  imposed  upon  property  passing  under  power  of 
appointment. 

See  Tax,  1,  2. 

Exercise  of  a  testamentary  power  of  appointment  which   transfers 
nothing,  not  subiect  to  transfer  tax  —  failure  to  exercise  power— trans- 
fers prior  to  enactment  of  statute  not  affected. 
See  Tax,  8-6. 

Assessment  against  trustees,  one  of  whom  is  a  non-resident 
See  Tax,  6-8. 

ESTOPPEL. 

When  counsel  estopped  from  repudiation  of  stipulation. 
See  Trial,  8. 

EVIDENCE. 

When  Statement  in  Verified  Answer  and  Attorney  %  Advice  to  Client  Can- 
not Be  Regarded  as  Admission  of  Liability.  Where  the  original  complaint 
in  an  action  against  the  successor  of  an  electric  light  company,  to  recover 
upon  interest  coupons,  alleged  that  they  were  attached  to  bonds  secured 
by  a  first  mortgage  executed  by  its  predecessor,  the  property  of  which  it 
had  acquired  subject  to  the  payment  of  the  bonds  and  coupons,  and  the 
answer  denied  that  the  defendant  had  sufficient  knowledge  or  information 
to  form  a  belief  as  to  whether  such  coupons  were  attached  to  such  bonds 
when  issued,  an  allegation  therein  that  the  defendant  was  and  had  been 
"at  all  times  ready  and  willing  to  pay  the  face  of  said  coupons"  cannot 
be  construed  as  an  admission  that  it  agreed  to  assume  or  pay  them  where 
the  complaint  is  subsequently  amended  and  alleged  that  the  coupons 
were  detached  from  the  bonds  before  the  bonds  were  sold  and  were 
transferred  as  independent  instruments  to  persons  other  than  those  who 
purchased  the  bonds,  to  which  an  amended  answer  was  interposed 
putting  in  issue  the  plaintiffs  right  to  recover  upon  the  coupons:  it  is 
more  in  the  nature  of  an  offer  to  settle  for  the  coupons  than  an  admission 
that  it  ever  before  agreed  to  assume  or  pay  them:  nor  does  a  letter  written 
by  the  defendant's  attorney  advising  the  payment  of  the  coupons  con- 
stitute an  admission  of  the  defendant's  liability,  especially  in  a  case  where 
the  attorney  evidently  wrote  under  a  mistake  of  the  facts  and  the  defend- 
ant disregarded  the  advice  and  refused  to  act  upon  it:  neither  of  the  alleged 
admissions,  therefore,  authorized  the  submission  of  the  case  to  the  jury. 
Klein  v.  East  River  Electric  Light  Co.  27 

When  defendant  in  action  for  violation  of  provision  of  Agricultural 
Law  prohibiting  sale  of  adulterated  milk  may  prove  facts  tending  to  show 
that  no  such  adulteration  was  made. 
See  Adulteration,  1. 

When  insufficient  to  sustain  finding  of  due  diligence. 
See  Assignment. 

Sufficiency  of,  on  trial  for  murder  —  identification  —  effect  of  unex- 
plained possession  of  property  of  deceased  the  morning  after  the  attack 
—  proof  as  to  blood  stains  —  when  exclusion  of  evidence  tending  to  prove 
a  negative  only  is  not  erroneous. 
See  Crimes,  1-5. 

Sufficiency  of  evidence  on  trial  for  murder  —  corroboration  of  accom- 
plice— corpus  delicti—  nasi*  for  hypothetical  question  —  hearsay  —  com- 
petency of  testimony  of  attempt  by  accomplice  at  suicide  advised  by 
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defendant  —  admissibility  of  conversation  at  interviews  with  counsel  — 

waiver  of  privilege  as  to  communications  to  counsel — comparison  of 

handwritings. 

See  Crimes,  8-14. 
Of  motive  on  trial  for  forgery. 
See  Crimes,  17. 

Insufficiency  of,  as  to  recognition  of  claim  of  municipal  employee  for 
extra  compensation. 
See  Services. 

As  to  value  of  estate,  when  incompetent  in  proceeding  to  review  assess- 
ment thereon. 

See  Tax,  8. 

EXCEPTION. 

When  raises  constitutional  question. 
See  Appeal,  5. 

EXCISE. 

When  surety  company  may  recover  from  undisclosed  principal  the 
amount  it  was  compelled:  to  pay  on  liquor  tax  bond  issued  on  application 
of  agent  of  such  principal. 

See  Principal  and  Surety,  1,  2. 

EXECUTION. 

Land  sold  under — summary  proceedings  to  remove  person  holding 
over  —  when  defendant  may  show  invalidity  of  sale. 
See  Summary  Proceedings. 

EXECUTORS  AND  ADMINISTRATORS. 

When  proceeds  of  sale  of  decedent's  real  property  cannot  be  used  to 
pay  expenses  of  administration. 

See  Decedent's  Estate. 

Proceeding  by  a  creditor  for  modification  of  a  decree  settling  accounts, 
when  not  barred. 

See  Surrogate's  Court,  1,  2. 

When  foreign  administrator  of  decedent  may  intervene  upon  probate 
of  decedent's  will  in  this  state. 
See  Will,  1. 

FORGERY. 

Evidence  of  motive  on  trial  for. 
See  Crimes,  17. 

Misrepresentation  of  sentiments  of  another  by  means  of  a  false,  forged 
or  counterfeit  writing  constitutes  forgery. 

See  Crimes,  18. 

FRAUD. 

Power  of  legislature  to  enact  laws  for  prevention  of. 
See  Constitutional  Law,  5. 

Taxpayer's  action  to  recover  claims  illegally  audited  by  board  of 
supervisors. 

&6  Taxpayer's  Action,  1,  2. 
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GUARANTY. 

When  instrument  delivered  upon  sale  of  a  foreign  note,  secured  by  a 
foreign  mortgage,  constitutes*,  special  contract  of  guaranty. 
Se  Contract,  2. 

HIGHWAYS. 

Change  of  grade  of  —  statute  authorizing  fmyment  6f  claims  against 
town  for  damages  not  unconstitutional  —  measure  of  damages. 
See  Constitutional  Law,  8,  4. 

HUSBAND  AND  WIFE. 

When  lien  of  mortgage  given  to  secure  payment  of  atimooy  terminates 
upon  death  of  the  divorced  husband. 
See  Divorce. 

INSURANCE. 

Mutual  benefit  association — when    beneficiary  named  in   certificate 
cannot  be  deprived  of  benefits  by  subsequent  amendments  to  by-laws. 
See  Associations,  1,  2. 

INTERVENTION. 

When  foreign  administrator  of  decedent  may  intervene  upon  probate 
of  decedent's  will  in  this  state. 
See  Will,  1. 

JUDGMENT. 

When  not  void  because  entered  upon  verdict  taken  by  clerk  of  court  in 
absence  of  judge. 
See  Trial,  8. 

JURISDICTION. 

Of  justice  of  Supreme  Court  in  proceeding  to  review  determination  of 
secretary  of  state  as  to  use  of  name  of  political  pnrty. 

See  Elections,  1,  2. 

Of  county  judge,  in  summary  proceeding  to  remove  holder  of  land  sold 
under  execution,  to  determine  the  validity  of  the  sale. 
See  Summary  Proceedings. 

Of  surrogate  as  to  construction  of  wilL 
See  Surrogate's  Court,  8. 

LEASE. 

Real  property  held  under  —  assessment  of,  for  taxation. 
See  Tax,  10. 

LEGISLATURE. 

Power  of,  to  enact  laws  for  prevention  of  fraud  and  protection  of 
creditors.  • 

See  Constitutional  Law,  5. 

Direction  of,  as  to  pavement  of  streets  between  tracks  by  street  surface 
railroad  an  exercise  of  taxing  power  —  exemptions  from  taxation. 
See  Railroads,  1-5. 

LIFE  INSURANCE. 

Mutual  benefit  association  —  when  beneficiary  named  in  certificate  Can- 
not be  deprived  of  benefits  by  subsequent  amendments  to  by-laws. 

See  Associations,  1,  2. 
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LIMITATION  OF  ACTIONS. 

1.  Wfien  Action  to  Recover  Amount  of  Assessment  Annulled  by  a  Judg- 
ment Is  Barred.  A  cause  of  action  to  recover  the  amount  paid  in  1875  on 
an  assessment  for  a  local  street  improvement,  the  assessment  having  been 
annulled  by  judgment  entered  in  1876,  is  barred  by  the  lapse  of  six  years 
from  the  time  when  an  action  might  have  been  brought  on  the  claim,  and 
an  action  brought  thereon  in  1898  is  barred  by  the  Statute  of  Limitations. 
Dennison  v.  City  of  New  York.  24 

2.  Cause  of  Action  Barred,  Not  Revived  by  Chapter  910,  Laws  of 
1896.  Chapter  910  of  the  Laws  of  1896,  providing  that  when  an  assessment 
has  been  annulled  by  a  judgment  the  amount  may  be  refunded,  and  if  not 
refunded  within  a  specified  time  an  action  may  be  maintained  to  recover 
it,  neither  expressly  nor  impliedly  revives  causes  of  action,  already  barred, 
by  repealiug  the  six  years'  Statute  of  Limitations  applicable  thereto.    Id. 

Proceeding  by  a  creditor  for  modification  of  decree  settling  estate  when 
not  barred  by  lapse  of  over  eight  years  from  time  of  grant  of  letters  of 
administration. 

See  Surrogate's  Court,  1. 

LiaUOE,  TAX. 

When  surety  company  may  recover  from  undisclosed  principal  the 
amount  it  was  compelled  to  pay  on  liquor  tax  bond  issued  on  application 
of  agent  of  such  principal. 

See  Principal  and  Surety,  1,  2. 

MALICIOUS  PROSECUTION. 

Improper  joinder  of  causes  of  action  for  slander  and  malicious 
prosecution. 

See  Pleading,  2,  8. 

MILK. 

To  which  a  foreign  substance  is  alleged  to  have  been  added — sale  of — 
constitutionality  of  law  prohibiting. 

See  Adulteration,  1,  2. 

MISJOINDER. 

Improper  joinder  of  causes  of  action  for  slander  and  malicious  prosecu- 
tion —  when  separate  causes  of  action  for  slander  may  be  joined  in  same 
complaint. 

See  Pleading,  2-4. 

When  claims  against  several  members  of  board  of  supervisors  to  recover 
items  illegally  audited  properly  united  in  taxpayer's  action. 
See  Taxpayer's  Action,  2. 

MORTGAGE. 

Assignment  of  bond  and  mortgage  —  failure  to  deliver  bond  to  second 
assignee  thereof  sufficient  to  put  such  assignee  upon  inquiry  —  insuffi- 
cient evidence  to  sustain  finding  of  due  diligence. 
See  Assignment. 

When  lien  of  mortgage  given  to  secure  payment  of  alimony  terminates 
upon  death  of  divorced  husband. 

See  Divorce. 

MUNICIPAL  CORPORATIONS. 

Presumption  that  city  did  not  intend  to  include  lands  under  tidewaters 
of  river  in  conveyance  of  uplands  bounded  thereby. 
See  New  York  (City  of). 
38 
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MUNICIPAL  CORPORATIONS  —  Continued. 
Street  surface  railroads  —  pavement  of  streets  between  tracks. 

See  Railroads,  1-5. 
Implied  contract  of  employee  t:>  labor  in  excess  of  a  legal  day's  work. 

See  Services. 

MURDER. 

Trial  for  —  sufficiency  of  evidence  —  identification — effect  of  unex- 
plained possession  of  property  of  deceased  the  morning  after  the  it  tack  — 
proof  as  to  blood  stains  —  when  exclusion  of  evidence  tending  to  prove  a 
negative  only  is  not  erroneous  —  when  it  is  not  error  to  refuse  to  direct 
the  prosecution  lo  produce  alleged  ex  parte  statements  of  witnesses  taken 
by  coroner  —  good  character  —  where  correct  charge  as  to  effect  of  evi- 
dence of  good  character  not  affected  by  qualifying  statement. 
See  Crimes,  1-7. 

Trial  for —  sufficiency  of  evidence  —  corroboration  of  accomplice  —  cor- 
pus  delicti — forgery  —  new  trial  —  basis  for  hypothetical  question  — 
hearsay  —  competency  of  evidence  of  attempt  by  accomplice  at  suicide 
advised  by  defendant  —  admissibility  in  evidence  of  conversation  at  inter- 
views with  counsel  —  waiver  of  privilege  as  to  communications  to  counsel 
—  comparison  of  handwritings  —  errors  not  affecting  defendant's  substan- 
tial rights,  no  cause  for  reversal  of  judgment  of  conviction  —  new  trial 
upon  ground  of  newly-discovered  evidence. 
See  Crimes,  8-16. 

NEGLIGENCE. 

1.  Question  of  Fact.  Whether  the  defendant  was  negligent  is  a  ques- 
tion for  the  jury  where  it  appears,  in  an  action  brought  against  a  railroad 
company  for  causing  the  death  of  plaintiff's  intestate,  that  the  intestate, 
who  was  a  brakeman  employed  by  a  railroad  company  which  had  the 
right  to  use  the  tracks  of  the  defendant  company  under  a  lease  aid  con- 
tract, was  walking  between  the  two  main  tracks  of  defendant's  railroad, 
at  a  point  where  it  crossed  several  city  streets  at  grade,  to  the  rear  of 
his  train,  when  he  was  struck  by  a  light  engine  backing  down  the  track 
in  charge  of  a  hostler  whose  position  in  the  cab  was  such  that  he  could 
not  see  the  deceased,  and  th«re  is  evidence  showing  that  the  engine  bell 
was  not  rung  and  that  no  one  was  stationed,  as  a  lookout,  at  the  rear  of 
the  engine,  or  upon  the  track,  as  required  by  the  rules  of  the  defendant. 
Loomis  v.  Lake  Shore  &  M.  S.  R.  Co.  880 

2.  Contributory  Negligence  —  Question  of  Fact.  The  deceased  cannot 
be  held  guilty  of  contributory  negligence  as  a  matter  of  law  where 
it  appears  that  he  was  required,  in  the  discharge  of  his  duty,  to  walk 
to  the  rear  of  his  train,  which  was  about  to  start,  upon  the  righl-1  ami 
side  thereof,  so  that  he  was  necessarily  between  the  two  main  tracks  dur- 
ing the  short  time  required  to  pass  from  the  head  to  the  rear  of  his 
train,  and  there  is  evidence  that  at  least  once  during  that  time  he  tumid 
completely  around  and  looked  toward  the  point  where  any  train  or  engine 
might  be  approaching  from  behind,  since  he  had  the  right  to  assume  that 
every  rule  of  the  defendant  company  as  to  speed,  as  to  lookout  en  the 
rear  of  the  tender,  or  on  the  track,  and  as  to  the  ringing  of  the  bell, 
would  be  observed  if  an  engine  was  backing  in  the  same  direction  in 
which  he  was  going.  Id. 

Action  for  causing  death  by,  may  be  maintained  although  widow  and 
next  of  kin  are  non-resident  aliens. 

See  Aliens. 
Action  for  —  error  in  charge,  when  cured. 

See  Trial,  2. 
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NEW  YORK  (CITY  OF). 

Riparian  Rights  —  Lands  under  Tidewaters  of  Hudson  River  — Pre- 
sumption That  City  Did  Not  Intend  to  Include  Same  in  Conveyance  of 
Uplands  Bounded  by  River.  Under  a  grant,  or  charter,  from  a  colonial  gov- 
ernor, acting  for  bis  majesty,  the  king  of  England,  which  conveyed  to 
the  city  of  New  York  all  waste,  vacant,  unpatented  and  unappropriated 
land  lying  within  the  city  and  on  Manhattan  island,  extending  to  and 
reaching  Tow  water  mark,  through  all  parts  of  the  city  and  Manhattan 
island,  with  power  and  jurisdiction  over  the  same,  together  with  all 
bridges,  docks  or  wharves,  and  ferries  then  existing,  with  the  rights, 
profits  and  benefits  pertaining  thereto,  it  must  be  deemed  that  the  tide- 
way, or  land  between  high  and  low-water  mark,  was  conveyed  to  the  city 
in  trust  to  hold  and  control  the  same  in  the  interest  of  commerce  and  of 
the  public;  and  where  the  city  subsequently  conveyed,  to  a  private 
owner,  certain  uplands  abutting  upon  land  under  water,  described  as 
bounded  by  the  Hudson  river,  with  no  words  indicating  any  intent  to 
convey  the  land  under  water,  it  must  be  presumed  that  the  city  in  its 
exercise  of  sovereign  power  as  a  municipality  only  intended  to  include  in 
the  conveyance  the  uplands  to  high -water  mark,  retaining  the  tideway 
and  land  under  water  as  trustee  of  the  public  domain  in  the  interest  of 
commerce  and  the  state.    Matter  of  Mayor,  etc.,  of  New  York.  861 

Report  of  commissioners  of  estimate  and  assessment  in  —  appeal  lies  to 
Court  of  Appeals  from  order  of  Appellate  Division  finally  determining 
appeal  from  order  of  Special  Term  partially  confirming. 
See  Appeal,  2. 

Invalidity  of  statute  requiring  registration  of  each  member  of  firm  of 
master  plumbers  in. 

See  Constitutional  Law,  1,  2. 

What  damages  may  be  awarded  against  the  state  for  injuries  caused  by 
erection  of  viaduct  in  Fourth  avenue. 

See  Damages. 

Implied  contract  of  employee  to  labor  in  excess  of  a  legal  day's  work  — 
insufficiency  of  evidence  as  to  recognition  of  claim  for  extra  compensation. 

See  Sertices. 
Assessment  in,  against  trustees,  one  of  whom  is  a  non-resident  —  reduc- 
tion of  assessment  to  one-half  —  evidence  as  to  value  of  estate  incompetent. 
See  Tax,  G-8. 

NOTES. 

When  unmatured  notes  of  bankrupt  may  be  set  off  in  action  upon 
claim  against  debtor  of  bankrupt. 
See  Bankruptcy,  1. 

NOTICE. 

Of  defect  in  title  of  assignor  of  bond  and  mortgage. 

See  Assignment. 
Of  shipment  of  merchandise  within  fixed  time  —  when  personal  or 
actual  notice  required. 

See  Contract,  1. 

OFFICERS. 

When  town  is  entitled  to  bring  action  upon  a  county  treasurer's  bond 
running  to  the  county. 

See  Bonds,  4. 
Member  of  municipal  board  of  health  in  city  of  Oswego  a  city  officer 
and  vacancy  in  office  must  be  filled  by  city  authorities. 
See  Oswego  (City  of). 
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OSWEGO  (CITY  OF). 

Member  of  Municipal  Board  of  Health  Is  a  City  Officer —  Vacancy  in  Office 
Must  Be  Filled  by  City  Authorities—  Const.  Art.  10.  §  2.  That  part  of  the 
Public  Health  Law  (L.  1893,  ch.  661,  §  20)  directing  a  county  judge  to  fill 
a  vacancy  occurring  in  a  city  board  of  health  which  has  continued  for 
thirty  days,  so  far  as  it  relates  to  filling  a  vacancy  occurring  in  the  board 
of  health  of  the  city  of  Oswego,  is  unconstitutional,  in  that  members  of 
that  board  are  city  officers,  within  the  meaning  of  section  2,  article  10 
of  the  Constitution,  and  are  particularly  described  as  such  in  the  charter 
and  therefore  must  be  appointed  as  designated  therein.  People  ex  rel. 
Bush  v.  Houghton.  301 

PARTIES. 

Defect  of,  where  defendant  is  named  in  complaint  only  in  his  individual 
capacity  and  only  cause  of  action  stated  against  him  is  in  capacity  as 
trustee. 

See  Pleading,  1 . 

Action  for  slander  maintainable  against  one  or  more  persons. 
See  Pleading,  4. 

When  state  necessary  party  to  action  for  cancellation  of  tax  sale  deeds. 

See  State. 
To  proceeding  by  a  creditor  for  modification  of  decree  settling  estate. 

See  Surrogate's  Court. 

PENAL  CODE. 

§514 — Crime  —  Misrepresentation  of  Sentiments,  etc.,  of  Another  in 
Writing  Constitutes  Forgery.  Under  subdivision  3  of  section  514  of  the 
Penal  Code  the  crime  of  forgery  in  the  third  degree  is  committed  when- 
ever a  person  willfully,  that  is,  knowingly,  misrepresents  the  sentiments, 
opinions,  conduct  or  character  of  another  by  means  of  a  false,  forged  or 
counterfeit  writing;  the  mere  misrepresentation  is  the  gist  of  the  offense, 
and  the  fact  that  the  person  whose  name  is  used  is  not  injuriously 
affected  thereby  is  immaterial.    People  v.  Abeel.  415 

PLEADING. 

1.  Parties  —  Demurrer.  A  demurrer  is  properly  interposed  to  a  com- 
plaint in  an  action  upon  the  ground  that  there  is  a  defect  of  parties 
defendant  and  that  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  where  it  appears  that  in  the  summons  and  in  the 
title  of  the  complaint  the  defendant  is  named  only  in  his  individual 
capacity  and  that  in  the  complaint  no  cause  of  action  is  stated  against 
him  in  that  capacity,  but  only  iu  his  representative  capacity  as  trustee 
under  the  will  of  a  certain  decedent.     Leonard  v.  Pierce.  431 

2.  Improper  Joinder  of  Causes  of  Action  for  Slander  and  Malicious 
Prosecution  —  Code  Cio.  Pro.  §  484.  Causes  of  action  for  slander  and 
malicious  prosecution  or  for  malicious  abuse  of  legal  process  cannot  be 
united  in  the  same  complaint.    (Code  Civ.  Pro.  §  484.)     Green  v.  Da  vies. 

499 

3.  Same.  A  complaint  alleging  in  substance  that  the  defendants  con- 
spired to  traduce  and  injure  the  plaintiff;  that  in  pursuance  of  the  said 
conspiracy  severnl  of  the  defendants  slandered  him  and  maliciously  and 
fraudulently  instituted  a  suit  for  slander  against  him,  in  which  he  was 
arrested,  by  which  conspiracy  and  defendants'  acts  thereunder  he  suffered 
damages,  does  not  state  a  single  cause  of  action  for  conspiracy  to  injure 
the  plaintiff,  of  which  the  slander  and  arrest  are  merely  overt  acts,  but 
states  two  distinct  and  separate  causes  of  action,  one  for  slander,  the 
other  for  malicious  prosecution  or  for  malicious  abuse  of  legal  process, 
which  are  improperly  united,  and  the  complaint  is,  therefore,  demurrable 
upon  that  ground.  Id. 
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PLEADING—  Continued. 

4.  Action  for  Slander  Maintainable  Against  One  or  More  Persons.  An 
action  for  slander  is  maintainable  against  one  or  more  persons:  if  sev- 
eral slanders  are  uttered  in  pursuance  of  a  common  agreement  between 
the  parties  that  they  should  be  uttered,  then  each  party  is  jointly  liable 
-with  the  other  for  its  utterance,  and  separate  causes  of  action  therefor  may 
be  joined  in  the  same  complaint.  Id. 

When  statement  in  verified  answer  cannot  be  regarded  as  admission. 
Bee  Evidence. 

Where  allegation  of  complaint  charging  fraud  and  collusion  sufficient 
in  taxpayer's  action  to  recover  claims  illegally  audited  by  board  of  super- 
visors—  when  claims  against  several  members  of  board  of  supervisors 
properly  united  in  one  action. 

See  Taxpayer's  Action,  1,  2. 

PLUMBERS. 

Invalidity  of  statute  relating  to  registration  of  each  member  of  firm 
engaged  in  business  of  master  plumber  in  city  of  New  York. 
See  Constitutional  Law,  1,  2. 

POLICE  POWER. 

Statute  requiring  registration  of  each  member  of  firm  engaged  in  busi- 
ness of  master  plumber  not  within. 

See  Constitulional  Law,  1,  2. 
Act  regulating  sales  of  merchandise  in  bulk  not  within. 

See  Constitutional  Law,  5. 

POLITICAL  PARTIES. 

The  name  "Social  Democratic  Party"  is  substantially  the  same  as 
"Democratic  Party"  and  the  use  thereof  is  prohibited  by  section  56  of 
the  Election  Law. 

See  Elections,  8. 

POWERS. 

When  transfer  tax  imposed  upon  property  passing  under  power  of 
appointment. 
See  Tax,  1,  2. 

Exercise   of   testamentary    power   of   appointment   which    transfers 
nothing,  not  subject  to  tax. 
See  Tax,  3-5. 

PRACTICE. 

Semce  of  Summons  by  Publication  —  Code  of  Civ.  Pro.  §§  488,  489. 
Affidavits  alleging  that  certain  defendants  resided  in  the  state  of  New 
Jersey;  that  "the  plaintiff  will  be  unable  with  due  diligence  to  make 
personal  service  of  the  summons  within  the  state,"  which  disclose  no 
effort  to  find  such  defendants  or  to  serve  them  with  a  summons  in  this 
state  and  state  no  reason  why  such  effort  if  made  would  be  useless,  are 
insufficient  to  confer  jurisdiction,  and  an  order  for  the  publication  of  the 
summons  based  thereon,  is  void.    Kennedy  v.  Lamb.  228 

Rule  for  assessment  of  damages  by  Supreme  Court  after  award  to  plain- 
tiff of  judgment  absolute  by  Court  of  Appeals. 
See  Appeal,  4. 

When  rule  of  Federal  courts,  as  to  law  of  set-off,  prevails  instead  of 
rule  in  this  state. 

See  Bankruptcy,  1. 
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PRACTICE—  Continued. 

In  proceeding  to  review  determination  of  secretary  of  state  as  to  use  of 
name  of  political  party. 
See  Elections,  1,  2. 

Upon  judgment  absolute  on  defendant's  stipulation,  damages  are  assess- 
able as  in  a  default  in  pleading. 

See  Principal  and  Surety,  2. 

Judgment  entered  upon  verdict  taken  by  clerk  of  court  in  absence  of 
judge  —  when  not  void. 

See  Trial,  3. 

PRINCIPAL  AND  AGENT. 

Larceny  of  registered  railway  bonds  belonging  to  corporation  by  its 
treasurer  —  liability  to  corporation  for  unauthorized  acts  of  parties  mak- 
ing them  negotiable  and  selling  them. 

Se*  Bonds,  1. 

PRINCIPAL  AND  SURETY. 

1.  When  Surety  Company  May  Recover  from  Undisclosed  Principal  the 
Amount  It  Was  Compelled  to  Pay  on  Liquor  Tax  Bond  Issued  on  Applica- 
tion of  Agent  of  Such  Principal.  Where  the  agent  of  an  undisclosed  prin- 
cipal, with  the  authority  and  approval  of  his  principal,  applies  to  a  surety 
company  for  a  bond  to  enable  him  to  procure  a  certificate  permitting  him 
to  engage  in  the  business  of  trafficking  in  liquors,  and  the  surety  in  compli- 
ance therewith  executes  the  bond  required  by  the  Liquor  Tax  Law,  the 
transaction  constitutes  a  contract,  binding  the  principal,  that  the  business 
will  be  conducted  in  conformity  with  the  requirements  of  law  and  that 
violations  will  not  be  committed  and  the  surety  made  liable  by  reason 
thereof:  a  violation,  therefore,  by  his  agent  constitutes  a  breach  of  con- 
tract, and  the  surety  having  paid  a  judgment  for  the  penalty  and  costs 
imposed  upon  the  agent  for  such  violation  the  principal  is  liable  under 
the  contract  for  the  amount  paid  by  the  surety.  City  Trust,  S.  &  S.  D. 
Co,  v  .Am.  Brewing  Co.  285 

2.  When  Surety  Company  May  Recover  Amount  Paid  for  Counsel  Fees 
and  Disbursements,  as  Well  as  Penalty  and  Taxable  Costs,  Paid  in  Action 
upon  Bond  for  Violation  of  Liquor  Tax  Law.  Where  iu  an  action  brought 
by  the  surety  company,  upon  personal  service  of  the  summons  and  verified 
complaint,  to  recover  from  the  brewing  company  the  amount  of  the  pen- 
alty and  costs  paid  by  it  as  surety  for  a  violation  of  the  Liquor  Tax  Law, 
the  defendant  moved  for  judgment  upon  tie  complaint  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action,  and 
the  trial  court  granted  such  motion  and  from  the  judgment  thereon 
entered  the  defendant  appealed  to  the  Appellate  Division,  which  reversed 
the  judgment  and  ordered  a  new  trial,  and  the  defendant  appealed  from 
the  order  of  the  Appellate  Division  to  t'.ie  Court  of  Appeals,  upon  a 
stipulation  for  judgment  absolute,  which  court  affirmed  the  order  and 
awarded  judgment  absolute  to  the  plaintiff  —  the  penalty  of  the  bond, 
the  taxable  costs  upon  the  trial,  the  taxable  costs  in  the  Appellate  Division 
and  Court  of  Appeals,  which  plaintiff  was  compelled  to  pay,  are  all  liqui- 
dated items  and  should  be  allowed  upon  the  assessment  of  damages;  the 
amount  the  plaintiff  was  compelled  to  pay  for  counsel  fee  and  disburse- 
ments in  the  defense  of  the  case,  being  stated  in  the  verified  complaint, 
should  also  be  allowed,  under  sections  420  and  1212  of  the  Code  of  Civil 
Frocedure,  which  provide  that  judgment  may  be  taken  on  verified  com- 
plaints, demanding  judgment  for  a  sum  of  money  only,  without  applica- 
tion to  the  court  upon  default  in  actions  on  contract,  express  or  implied, 
to  pay  moneys  disbursed  or  for  the  value  of  services  rendered  by,  to,  or 
for  the  use  of,  the  defendant,  since  upon  judgment  absolute  on  thedefend- 
ant's  stipulation  the  damages  are  assessable  as  if  it  had  made  default  in 
pleading.  •*<*• 
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PROBATE. 

Of  will  in  this  state  —  when  foreign  administrator  of  decedent  may 
intervene  —  when  probate  not  defeated  by  death  of  the  sole  devisee, 
legatee  and  executrix  before  death  of  testatrix. 
&«Will,  1,  2. 

PROCESS. 

Service  of  summons  by  publication. 
See  Practice. 

PUBLIC  HEALTH. 

Sale  of  milk  to  which  a  foreign  substance  is  alleged  to  have  been 
added  —  constitutionality  of  law  prohibiting. 
See  Adulteration,  1,  2. 

PUBLIC  HEALTH  LAW. 

That  part  of,  directing  county  judge  to  fill  vacancy  occurring  in  a  city 
board  of  health,  so  far  as  applicable  to  city  of  Oswego,  is  unconstitutional. 
See  Osweqo  (City  of). 

RAILROADS. 

1.  Street  Surface  Railroads — Legislative  Direction  as  to  Pavement  of 
Streets  an  Exercise  of  Taxing  Power.  That  provision  of  the  General 
Railroad  Law  (L.  1890,  ch.  565,  §  98)  requiring  street  surface  railroad  com- 
panies to  pay  the  cost  of  paving  between  their  tracks  is  an  exercise  of  the 
taxing  power  of  the  legislature.  City  of  Rochester  v.  Rochester  Rt,. 
Co.  99 

2.  Construction  of  Statutes  Exempting  from  Taxation.  Exemptions 
from  taxation  will  not  be  sustained  unless  the  intent  of  the  legis- 
lature is  clearly  apparent:  and  in  cases  of  doubt  the  rule  "that  courts  are 
astute  to  seize  upon  evidence  tending  to  show  that  either  such  exemp- 
tions were  not  originally  intended  or  that  they  have  become  inoperative," 
is  applicable.  Id. 

8#  Municipality,  in  Consenting  to  Construction  of  Road,  Cannot  Grant 
Away  or  Limit  the  Taxing  or  Police  Powers  of  the  Legislature.  The  Kail- 
road  Law  of  1850  (Ch.  HO)  required  the  consent  of  a  municipality  to 
the  construction  of  a  surface  railroad  through  its  streets.  Whatever 
may  have  been  the  effect  of  conditions  attached  to,  such  consent  by  the 
municipality,  it  had  no  power  to  contract  away  or  limit  the  taxing  or 
police  powers  of  the  legislature.  A  consent,  however,  notwithstanding • 
unauthorized  conditions,  became  effective  and  conferred  a  valid  franchise. 

Jrf. 

4,  Construction  rf  Chapter  34,  Laws  of  1869,  Exempting  a  Rail- 
road Company  from  the  Expense  of  New  PavemenU  in  the  City  of  Roches- 
ter. The  immunity  from  contribution  to  the  expense  of  new  pave- 
ments in  the  city  of  Rochester,  conferred  by  chapter  34  of  the  Laws 
of  1869  upon  the  Rochester  City  and  Brighton  Railroad  Company,  a  street 
surface  railroad  incorporated  in  1868  under  the  Railroad  Jaw  of  1850, 
which,  by  purchase  at  foreclosure  sale,  had  acquired  the  franchises  of  a  prior 
company  organized  under  the  same  act,  and  which  had  constructed  the 
road,  was  not  a  contract  right  of  which  the  company  could  not  be  deprived 
by  subsequent  legislation.  The  fact  that  the  conditions  attached  to  the 
original  consent  were  modified  by  the  city,  they  being  deemed  too  oner- 
ous for  the  company,  by  an  ordinance  passed*  prior  to  the  act,  which 
exempted  it  from  the  expense  of  new  pavements  for  five  years,  and  also 
provided  that  the  fare  for  children  between  twelve  and  five  years  should 
be  reduced,  and  that  both  parties  united  in  submitting  it  to  the  legislature 
which  enacted  the  law  in  question,  except  as  to  the  five-year  limitation,  and 
that  after  its  passage  the  company  extended  its  lines  into  other  streets,  as 
permitted  by  the  statute,  does  not  render  it  an  irrevocable  ngreement  by 


600  INDEX. 

RAILROADS  —  Continued. 

the  state  to  exempt  the  company  from  such  expense  as  to  those  streets. 
The  statute  did  not  recite  that  application  was  made  to  the  legislature 
by  either  party  for  the  adoption  of  any  contract  between  the  city  and 
the  company.  It  did  not  ratify  or  assume  to  ratify  any  contract.  It  did 
not  grant  a  franchise,  since  that  had  already  been  acquired.  It  did  not 
amend  or  assume  to  amend  the  charter  of  the  company,  and  if  it  had,  the 
charter  would  have  been  subject  to  repeal.  No  acceptance  by  the  rail- 
road company  was  requisite,  and,  therefore,  the  fact  that  it  continued  to 
operate  its  road  and  to  construct  lines  in  other  streets,  in  alleged  reliance 
upon  perpetual  exemption  as  to  such  streets,  cannot  be  regarded  as  fur- 
nishing a  consideration  therefor.  The  statute  did  give  an  exemption,  but 
being  without  a  consideration,  a  mere  gratuity  or  privilege  was  conferred 
which  was  revocable  at  the  pleasure  of  the  legislature.  When,  therefore, 
by  section  9  of  chapter  252  of  the  Laws  of  1884,  the  provisions  of  which 
were  re-enacted  in  the  General  Railroad  Law  (L.  1890,  ch.  565  §  98),  the 
cost  of  repavement  as  specified  was  imposed  upon  all  street  surface  rail- 
roads operating  in  cities,  a  contention  by  the  lessee  of  such  railroad  com 
pany  that  it  did  not  apply  to  streets  in  which  the  lessor  had  constructed 
and  operated  its  lines  before  its  enactment,  and  that  as  to  these  a  contract 
of  exemption  existed,  the  obligation  of  which  could  not  be  impaired  by 
subsequent  legislation,  is  untenable.  la. 

5.  The  Bight  to  Exemption  from  Taxation  Is  Personal  Unless  Vie  Con- 
trary Clearly  Appears  and  Does  Not  Puss  to  the  Lessee.  Assuming,  how- 
ever, that  the  statute  constituted  a  contract,  exemptions  from  taxation 
or  from  the  exercise  of  the  police  power  are  to  be  construed  strictusimi 
juris  ;  they  arc  against  common  right  and  must  be  held  to  be  personal  and 
limited  to  the  grantee  unless  a  contrary  intention  clearly  appears.  The 
right  to  exemption,  therefore,  did  not  pass  to  the  lessee,  the  language 
being  personal  and  not  attached  to  the  property,  the  statute  enacting  that 
"said  company,"  not  ''said  company,  its  successors  and  assigns."  shall 
not  be  required  to  bear  any  part  of  the  expense  of  repaving  the  streets. 

v 
Liability  of  railway  company  for  unauthorized  transfer  of  its  regis- 
tered bonds  into  negotiable  securities. 
See  Bonds,  1-8. 

Viaduct  of  New  York  and  Harlem  railroad  in  Fourth  avenue,  New 
'York  city  —  what  damages  may  be  awarded  against  the  state  for  injuries 
caused  thereby. 
&0  Damages. 

Action  against,  for  causing  death  —  where  negligence  a  question  for 
Jury. 

See  Negligence,  1,  2. 

REAL  PROPERTY. 

Assignment  of  bond  and  mortgage  —  notice  of  defect  in  title  of 
assignor. 

See  Assignment. 

Where  proceeds  of  sale  of  decedent's  real  property  cannot  be  used  to 
pay  expenses  of  administration. 
See  Decedent's  Estate. 

Presumption  that  city  did  not  intend  to  include  lands  under  tidewaters 
of  river  in  conveyance  of  uplands  bounded  thereby. 
See  New  York  (City  op). 
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Sale  of,  for  taxes  —  when  action  against  state  officers  to  cancel  deeds 
cannot  be  maintained. 

See  State. 

Sold  under  execution  —  summary  proceedings  to  remove  person  hold- 
ing over  —  when  defendant  may  show  invalidity  of  sale. 

See  Summary  Proceedings. 

When  surrogate  has  jurisdiction  to  construe  clause  of  will  creating 
trust  of  real  and  personal  property. 

See  Surrogate's  Court,  3. 

Value  of,  not  deductible  from  total  valuation  of  corporate  property  of 
banks  in  making  assessments  for  taxation. 

See  Tax,  9. 
Held  under  leases — assessment  of,  for  taxation. 

See  Tax.  10. 
Commissions  for  effecting  sale  of. 

See  Trial,  1. 

RIPARIAN  BIGHTS. 

Presumption  that  city  of  New  York  did  not  intend  to  include  lands 
under  tidewaters  of  Hudson  river  in  conveyance  of  uplands  bounded  by 
the  river. 

See  New  York  (City  of). 

ROCHESTER  (CITY  OF). 

Street  surface  railroads  in  —  pavement  of  streets  between  tracks. 
See  Railroads,  1-5. 

SALE. 

Of  merchandise  in  bulk  —  invalidity  of  act  regulating. 

See  Constitutional  Law,  5. 

Notice  of  shipment  of  merchandise  within  fixed  time  —  when  personal 
or  actual  notice  required. 
See  Contract,  1. 

Of  lands  for  taxes—  when  action  against  state  officers  to  cancel  deeds 
cannot  be  maintained. 
See  State. 

Of  land  under  execution  —  when  defendant  in  summary  proceedings 
may  show  invalidity  of  sale. 
See  Summary  Proceedings. 

SERVICE. 

Of  summons  by  publication. 

See  Practice. 

SERVICES. 

Implied  Contact  to  Labor  in  Excess  of  a  Legal  Day's  Work — Insufficiency 
of  Evidence  as  to  Recognition  of  Claim  for  Extra  Compensation.  A  munici- 
pal employee,  who  for  a  period  of  years  has  received  the  regular  wages 
attached  to  his  position  and  has.  without  protest,  receipted  therefor  in  full 
for  his  services,  will  be  deemed  to  have  rendered  his  services  under  an 
implied  contract  that  such  wages  included  payment  for  any  labrr  per- 
formed in  excess  of  a  legal  day's  work;  especially  in  a  case  where  his  duties 
were  largely  of  an  emergency  character,  his  employment  to  discharge  those 
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duties,  though  involving  at  times  work  for  more  than  eight  hours  a  day,  was 
entirely  legal  and  the  method  of  payment  showed  that  his  compensation  was 
to  cover  all  the  work  performed,  regardless  of  how  the  period  of  labor 
might  vary  on  different  days;  and  the  fact  that  he  had  made  inquiries  of 
an  official  connected  with  the  department  as  to  his  being  paid  for  over- 
time several  years  before  the  commencement  of  his  action  to  recover 
therefor,  and  was  told  that  he  should  await  the  result  of  a  litigation  with 
the  city  on  a  similar  claim,  which  thereafter  resulted  in  favor  of  the  plain- 
tiff therein,  is  immaterial,  where  such  official  had  no  authority  to  pay  for 
overtime,  expressly  said  so.  and  his  opinion  as  to  the  effect  of  the  litigation 
was  without  the  scope  of  his  duties  and  could  in  no  way  bind  the  city. 
Orady  v.  City  of  New  York.  18 

SESSION  LAWS. 

1.  1850,  C h.  140  —  Municipality,  in  Contenting  to  Construction  of  Road, 
Cannot  Grant  Away  or  Limit  the  Taxing  or  Police  Powers  of  tlve  Legisla- 
ture. The  Railroad  Law  of  1850  (Ch.  140)  required  the  consent  of  a 
municipality  to  the  construction  of  a  surface  railroad  through  its  streets. 
"Whatever  may  have  been  the  effect  of  conditions  attached  to  such  con- 
sent by  the  municipality,  it  had  no  power  to  contract  away  or  limit  the 
taxing  or  police  powers  of  the  legislature.  A  consent,  however,  notwith- 
standing unauthorized  conditions,  became  effective  and  conferred  a  valid 
franchise.     City  of  Rochester  v.  Rochester  By.  Co.  99 

2.  1869,  Ch.  84—  Construction  of  Statute  Exempting  a  Railroad  Com- 
pany Jrom  tfie  Expense  of  New  Pavements  in  tlie  City  of  Rochester.  The 
immunity  from  contribution  to  the  expense  of  new  pavements  in  the  city 
of  Rochester,  conferred  by  chapter  84  of  the  Laws  of  1869  upon  the 
Rochester  City  and  Brighton  Railroad  Company,  a  street  surface  railroad 
incorporated  in  1868  under  the  Railroad  Law  of  1850,  which,  by  purchase 
at  foreclosure  sale,  had  acquired  the  franchises  of  a  prior  company  organ- 
ized under  the  same  act,  and  which  had  constructed  the  road,  was  not  a 
contract  right  of  which  the  ompauy  could  not  be  deprived  by  subse- 
quent legislation.  The  fact  that  the  conditions  attached  to  the  original 
consent  were  modified  by  the  city,  they  being  deemed  too  onerous  for  the 
company,  by  an  ordinance  passed  prior  to  the  act,  which  exempted  it 
from  the  expense  of  new  pavements  for  five  years,  and  also  provided 
that  the  fare  for  children  between  twelve  and  five  years  should  be 
reduced,  and  that  both  parties  united  in  submitting  it  to  the  legislature 
which  enacted  the  law  in  question,  except  as  to  the  five-year  limitation, 
and  that  after  its  passage  the  company  extended  its  lines  into  other 
streets,  as  permitted  by  the  statute,  does  not  render  it  an  irrevocable 
agreement  by  the  state  to  exempt  the  company  from  such  expense  as  to 
those  streets.  The  statute  did  not  recite  that  application  was  made  to  the 
legislature  by  either  pavty  for  the  adoption  of  any  contract  between  the 
city  and  the  company.  It  did  not  ratify  or  assume  to  ratify  any  contract. 
It  did  not  grant  a  franchise,  since  that  had  already  been  acquired.  It 
did  not  amend  or  assume  to  amend  the  charter  of  the  company,  and  if  it 
had,  the  charter  would  have  been  subject  to  repeal.  No  acceptance  by 
the  railroad  company  was  requisite,  and,  therefore,  the  fact  that  it  con- 
tinued to  operate  its  road  and  to  construct  lines  in  other  streets,  in  alleged 
reliance  upon  perpetual  exemption  as  to  bucIi  streets,  cannot  be  regarded 
as  furnishing  a  consideration  therefor.  The  statute  did  give  an  exemp- 
tion, but  being  without  a  consideration,  a  mere  gratuity  or  privilege  was 
conferred  which  was  revocable  at  the  pleasure  of  the  legislature.  When, 
therefore,  by  section  9  of  chapter  252  of  the  Laws  of  1884,  the  provisions 
of  which  were  re-enacted  in  the  General  Railroad  Law  (L.  1890,  ch.  565, 
§  98),  the  cost  of  repavement  as  specified  was  imposed  upon  all  street 
surface  railroads  operating  in  cities,  a  contention  by  the  lessee  of  such 
railroad  company  that  it  did  not  apply  to  streets  in  which  the  lessor  had 
constructed  and  operated  its  lines  before  its  enactment,  and  that  as  to 
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these  a  contract  of  exemption  existed,  the  obligation  of  which  could  not 
be  impaired  by  subsequent  legislation,  is  untenable.  Id. 

8.  1881,  Ch.  581  —  Taxpayer*  Act  — Action  Under,  to  Recover  Claims 
Illegally  Audited  by  Board  of  Supervisors  —  When  Allegation  Charging 
Fraud  and  Collusion  Sufficient  —  Meaning  of  Word  "  Collusive."  Where 
the  complaint  in  an  action  brought  under  the  "Taxpayers'  Act"  (L. 
1881,  ch.  581,  as  amd.  by  L.  1887,  ch.  678  and  L.  1892,  ch.  801)  against 
the  members  of  a  board  of  supervisors  to  recover  the  amount  or  cer- 
tain items  alleged  to  have  been  illegally  and  collusively  audited,  sup- 
plemented by  schedules  thereto  attached  and  forming  part  thereof,  specifi- 
cally alleges  in  detail  the  illegality  and  fraudulent  character  of  the  several 
claims  allowed,  and  charges  that  each  defendant  presenting  such  claims 
knew  that  the  claims  were  in  excess  of  the  fees  allowed  by  law,  such 
complaint  is  not  demurrable  because  it  fails  to  allege  that  the  defend- 
ants auditing  such  claims  also  knew  that  they  were  in  excess  of  the  fees 
allowed  by  law,  since  this  is  sufficiently  implied  by  the  use  of  the  word 
"  collusive,"  which  is  the  word  used  in  the  statute  and  is  defined  by  lexi- 
cographers to  mean  "  fraudulently  concerted."     Wallace  v.  Jones.  87 

1884,  Ch.  252.    See  par.  2,  this  title. 

1887,  Ch.  673.     See  par.  3,  this  title. 

4.  1890,  Ch.  5^5  — Railroad  Law  — Street  Surface  Railroads  —  Legis- 
lative Direction  as  to  Pavement  of  Streets  an  Exercise  of  Taxing  Power. 
That  provision  of  the  General  Railroad  Law  (L.  1890,  ch.  565,  §98)  requir- 
ing street  surface  railroad  companies  to  pay  the  cost  of  paving  between 
their  tracks  is  an  exercise  of  the  taxing  power  of  the  legislature.  City  of 
Rochester  v.  RocJiester  Ry.  Co.  99 

See,  also,  par.  2,  this  title. 

1892,  Ch.  801.     See  par.  8,  this  title. 

1892,  Ch.  686.     See  par  21,  this  title. 

1898,  Ch.  888.    Sec  pars.  15  and  16,  this  title. 

5.  1S98,  Ch.  661  —  Public  Health  Law—Osweoo  (City  of)  —  Member  of 
Municipal  Board  of  Health  Is  a  City  Officer —  Vacancy  in  Office  Must  Be 
Filled  by  City  Authorities—  Const.  Art.  10,  §  2.  That  part  of  the  Public 
Health  Law  (L.  1893,  chap.  661,  §  20)  directing  a  county  judge  to  fill  a 
vacancy  occurring  in  a  city  board  of  health  which  has  continued  for 
thirty  days,  so  far  as  it  relates  to  filling  a  vacancy  occurring  in  the  board 
of  health  of  the  city  of  Oswego,  is  unconstitutional,  in  that  members  of 
that  board  are  city  officers,  within  the  meaning  of  section  2,  article  10  of 
the  Constitution,  and  are  particularly  described  as  such  in  the  charter, 
and,  therefore,  must  be  appointed  as  designated  therein.  People  ex  rel. 
Bush  v.  Houghton.  801 

6.  1898,  Ch.  701  —  Will  — When  Indefinite  Bequest  May  Be  Supported  as 
a  Trust  for  Charitable  Purposes.  A  bequest  of  a  specified  sum  "to be 
equally  divided  between  the  Indian  Missions  and  Domestic  Missions  of  the 
United  States,"  where  there  are  no  such  corporations  or  associations  and 
there  is  not  sufficient  extrinsic  evidence  to  identify  the  legatees,  is  too 
indefinite  to  be  construed  as  a  direct  bequest  to  any  beneficiary;  the 
bequest  however,  does  not  fall  where  the  evidence  sufficiently  indicates 
the  charitable  purpose  of  the  testatrix,  but  may  be  supported  ns  a  trust 
for  charitable  purposes  to  be  administered  by  the  Supreme  Court.  (L. 
1898,  ch.  701,  amd.  L.  1901,  ch.  291.)  Bowman  v.  Domestic  cfc  Foreign 
Missionary  Socy .  494 

7.  1896,  Ch.  803 — Constitutional  Law — Invalidity  of  Provision  of 
Statute  Relating  to  Registration  of  Each  Mhnber  of  Firm  Engaged  in  Busi- 
ness of  Employing  or  Master  Plumber  in  the  City  of  New  York.     Chapter 
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808  of  the  Laws  of  1896,  providing  that  it  shall  be  unlawful  for  a  copart- 
nership in  the  city  of  New  York  to  engage  in  the  business  of  employing 
or  master  plumber  unless  each  and  every  niembtr  t/ierecf  sliaU  liate  been 
registered,  after  examination  and  certification  by  an  examining  board  of 
plumbers,  so  far  as  it  prohibits  the  right  to  form  a  partnership  for  the 
purpose  of  carrying  on  the  lawful  business  of  employing  or  master 
plumbers  is  unconstitutional;  nor  can  it  be  sustained  as  a  valid  exercise 
of  the  police  power  of  the  legislature  for  the  reason  that  the  registration 
of  the  Arm  as  such  or  for  the  registration  of  one  or  more  members  of  the 
firm  who  are  skilled  plumbers  to  act  for  the  firm  would  be  a  sufficient 
protection  to  the  public  from  all  the  dangers  that  the  legislation  was  sup- 
posed  to  prevent  or  mitigate.     Schnaier  v.  Navarre  Hotel  db  Imp.  Co.    83 

8.  1896,  Ch.  908—  Tax  Law  —  Transfer  Tax—  Wlten  Imposed  upon 
Property  Passing  under  Power  of  Appointment.  Where  a  testator,  who 
died  in  1890,  gave  his  property  to  his  executors  in  trust,  divided  the  trust 
estate  into  eight  separate  trusts  and  directed  his  trustees  to  pay  to  his 
daughter  the  income  from  one  of  such  trusts  during  her  life,  the  principal 
and  remainder  thereof,  upon  her  death,  to  vest  in  her  children,  or  the  issue 
of  such  children,  as  she  by  her  "  last  will  and  testament  shall  designate 
and  appoint  and  in  such  manner  and  upon  such  terms  as  she  may  legally 
impose,"  and  provided,  in  case  she  should  die  intestate,  that  such  trust  fund 
should  vest  absolutely  and  at  once  in  her  children,  or  their  issue,  share  and 
share  alike,  to  be  paid  to  them  in  certain  proportions,  not  to  exceed  desig- 
nated amounts,  as  they  should  arrive  at  designated  ages,  until  they  should 
arrive  at  a  certain  age  when  the  remainder  of  the  trust  fund,  with  all  accu- 
mulations of  interest  and  income,  should  be  divided  between  them,  except 
that  such  children,  or  their  issue,  should  each  of  them  receive  from  his  or 
her  share  the  entire  income  thereof  after  they  became  of  age  and  during 
minority  such  sum  or  sums,  not  to  exceed  a  certain  amount  in  any  year, 
as  his  or  her  guardian  should  deem  sufficient  for  his  or  her  education  and 
support,  the  daughter's  children,  or  their  issue,  could  only  become  vested 
with  the  principal  or  remainder  of  such  trust  fund  in  case  of  the  death  of 
the  daughter,  intestate,  without  exercising  the  power  of  appointment,  so 
that,  when  she  did  exercise  such  power  in  her  last  will  and  testament, 
they  must  take  under  the  provisions  of  her  will  and  cannot  take  under  the 
will  of  their  grandfather,  and  the  transfer  is  liable  to  a  tax  under  sub- 
division 5  of  section  220  of  the  Tax  Law  (L.  1896,  ch.  908,  as  amd.  by  L. 
1897,  ch.  284).     Matter  of  Cooksey.  92 

9.  Idem  —  Tax  Law  —  Assessment  Against  Trustees,  One  of  Whom  Is  a 
Nonresident.  An  assessment  in  the  city  of  New  York  against  property 
he'd  jointly  by  two  trustees,  one  of  whom  is  a  ron-resident,  for  $50,000,  is 
illegal,  andf  while  a  tax  against  the  latter  would  be  void,  he  is  not  com- 
pelled to  await  proceedings  for  the  enforcement  of  the  tax,  but  may 
under  the  Tax  Law  (L.  1896,  ch.  908)  obtain  a  writ  of  certiorari  for  the 

?urpose  of  reviewing  the  assessment  and  procuring  its   cancellation. 
%eople  ex  rel.  Kellogg  v.  Wells.  814 

10.  Idem  —  Reduction  of  Assessment  to  One-half.  A  reduction  in  such 
assessment  to  one-half  thereof  is  also  necessary  and  proper  under  section 
8  of  the  Tax  Law.  Id. 

See,  also,  par.  18,  this  title. 

11.  1896,  Oh.  909—  Election  Law  —  Meaning  of  Words  "  Any  Citizen"  in 
Section  56.  In  construing  the  provision  of  section  56  of  the  Election  Law  (L. 
1896,  ch.  909,  as  amd.  by  L.  1898,  ch.  335,  and  L.  1901,  ch.  654),  that  where 
a  dispute  as  to  the  political  party  or  other  name  designated  in  a  certificate 
of  nomination,  filed  pursuant  to  that  section,  or  section  57  of  the  Election 
Law,  has  been  determined  by  the  officer  with  whom  the  certificate  is  filed, 
the  Supreme  Court,  or  any  justice  thereof  within  the  judicial  district,  or 
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any  county  judge  within  his  county,  shall  have  summary  jurisdiction 
upon  the  complaint,  of  "any  citizen"  to  review  the  determination  and 
acts  of  such  officer,  and  to  mnke  such  order  in  the  premises  as  justice 
may  require,  the  term  "  any  citizen"  must  be  understood  as  referring  to 
any  citizen  who  has  instituted  the  proceeding  by  filing  objections  to  the 
certificate.     Matter  of  Social  Democratic  Party.  442 

12.  Idem  —  T/ie  Name  "  Social  Democratic  Party"  Is  Substantially  the 
Same  as  "  Democratic  Party,"  and  the  Use  TJtereof  Is  Prohibited  by  Section 
56  of  the  Election  Law.  Under  section  56  of  the  Election  Law  any  polit- 
ical party  is  prohibited  from  selecting  "the  same  or  substantially  the 
same  name"  that  has  been  previously  adopted  by  another  party,  and 
where  the  local  or  state  branch  of  t4  The  Socialist  Party,"  refusing  to 
adopt  that  name,  by  which  it  is  known  throughout  the  United  States, 
and  which  had  been  adopted  by  its  national  convention  in  1900,  made 
nominations  for  the  general  election  of  1904  under  the  name  of  "The 
Social  Democratic  Party,"  and  filed  a  certificate  thereof  with  the  secre- 
tary of  state,  it  thereby  adopted  a  name  substantially  the  same  as  that  of 
the  Democratic  parly,  adding  thereto  the  word  "Social"  only;  therefore, 
in  view  of  the  purpose  and  intent  of  the  statute,  and  in  the  absence  of  a 
national  party  maintaining  that  name,  the  name  "The  Social  Democratic 
Party  "  is  unauthorized,  and  should  be  amended  by  conforming  it  to  that 
of  the  national  party,  of  which  the  local  party  is  a  branch.  Id. 

18.  1896,  Ch.  910—  Cause  of  Action  Barred,  Not  Revived.  Chapter  910 
of  the  Laws  of  1896,  providing  th.it  when  an  assessment  has  been  annulled 
by  a  judgment  the  amount  may  be  refunded,  and  if  not  refunded  within 
a  specified  time  an  action  may  be  maintained  tj  recover  it,  neither 
expressly  nor  impliedly  revives  causes  of  action,  already  barred,  by 
repealing  the  six-year  Statute  of  Limitations  applicable  thereto.  Dennison 
v.  City  of  New  York.  24 

14.  1897,  Ch.  284  —  Failure  to  Exercise  Power.  A  contention  that  the 
failure  or  omission  to  exercise  a  power  of  appointment  subjects  the  prop- 
erty to  a  transfer  tax  in  the  same  manner  as  if  the  donee  of  the  power 
had  owned  the  property  (L.  1897,  ch.  284,  §  220,  subd.  5)  is  without  force; 
where  there  is  no  transfer  there  is  no  tax  and  transfers  made  before  the 
passage  of  the  statute  are  not  affected  by  it.    Matter  of  Landing.  238 

See,  also,  par.  8,  this  title. 

15.  1900,  Ch.  101  —  Agricultural  Law  —  Sale  of  Milk  to  Which  a  Foreign 
Substance  Is  Alleged  to  Have  Been  Added  —  Evidence  —  When  Defendant 
May  Prove  Facts  Tending  to  Shoio  No  Such  Addition  Was  Made.  The 
object  of  the  Agricultural  Law  (L.  1893,  ch.  338;  L.  1900,  ch.  101)  is  to 
promote  the  health  of  the  public  by  securing  pure  milk  for  its  use  and  to 
prevent  fraud  through  the  offer  of  impure  milk  for  sale  as  pure.  These 
objects  are  effected  by  three  methods:  1.  By  creating  a  standard  of  natu- 
ral component  parts  which  all  milk  must  reach  before  it  can  be  sold  as 
pure.  2.  By  creating  a  standard  depending  on  the  condition  of  the  cow 
and  prohibiting  the  sale  of  milk  drawn  from  cows  affected  by  parturition 
or  by  unhealthy  food  or  when  kept  in  a  crowded  or  unhealthy  condition. 
8.  By  creating  a  standard  which  excludes  foreign  substances  and  forbid- 
ding the  sale  of  milk  from  which  cream  has  been  removed  or  into  which 
any  foreign  substance  has  been  introduced.  While  each  of  the  three 
methods  forbids  the  sale  of  milk  which  does  not  conform  to  the  standard, 
there  is  a  marked  difference  in  principle  between  proving  the  presence  or 
absence  of  the  natural  elements  which  must  exist  even  if  nothing  has  been 
put  in  or  taken  out.  and  the  presence  or  absence  of  a  foreign  substance 
which  can  exist  only  if,  in  the  words  of  the  statute,  it  "has  been  added  or 
*  *  *  introduced."  Therefore,  the  mere  sale  of  milk  which  does  not 
conform  to  the  first  two  standards  is  conclusive  evidence  of  a  violation  of 
the  law. 
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Putting  a  foreign  substance  into  milk,  however,  is  a  physical  act  and 
may  become  an  issuable  fact  under  the  statute.  It  is  capable  of  proof  by 
either  direct  or  circumstantial  evidence,  but  this  may  be  rebutted  by 
showing  that  the  direct  evidence  is  false  or  by  breaking  the  chain  of  cir- 
cumstances. In  a  case,  therefore,  where  the  complaint  alleged  that  the 
milk  sold  "  did  contaiu  a  foreign  substance,  to  wit,  formaldehyde,"  which 
was  denied  by  the  answer,  and  testimony  was  given  tending  to  support 
such  allegation,  the  exclusion  of  evidence  that  neither  the  defendant  nor 
any  of  his  family,  including  employees,  put  in  formaldehyde;  that  he  had 
none  on  his  premises  and  that  the  milk  was  delivered  just  as  it  came  from 
the  cows,  constitutes  reversible  error;  since,  while  the  sale  of  milk  to 
which  a  foreign  substance  has  been  added  is  an  offense  against  the  statute, 
no  matter  who  put  it  in,  such  evidence  would  tend  to  show  that  no  such 
addition  had  in  fact  been  made  and  the  defendant  had  the  right  to  have 
it  considered  by  the  jury  for  what  it  was  worth.    People  v.  Bowen.  1 

16.  Idem — Constitutional  Law.  The  Agricultural  Law  so  far  as  it  pro- 
hibits the  sale  of  milk,  offered  as  pure  milk,  which  does  not  conform  to 
the  prescribed  standards,  is  constitutional.  Id. 

1901,  C h.  291.    See  par.  6,  this  title. 

17.  1901,  Ch.  4M  —  New  Fork  City  C/iarter  —  Order  of  Special  Term 
Partially  Confirming  Report  of  Commissioners  of  Estimate  and  Assessment. 
Under  sections  986,  988  and  989  of  the  charter  of  the  city  of  New  York 
(L.  1901,  ch.  466)  the  Appellate  Division  of  the  Supreme  Court  has  juris- 
diction to  review  an  order  of  the  Special  Terra  reversing  and  confirming 
in  part  a  report  of  commissioners  of  estimate  and  assessment;  and  from 
an  order  of  the  Appellate  Division  finally  determining  the  same  an  appeal 
lies  to  the  Court  of  Appeals.    Matter  of  City  of  flew  York.  281 

18.  1901,  Ch.  550—  Tax  Law  —  Banks  —  Value  of  Real  Estate  Not 
Deductible  from  Total  Valuation.  Under  section  2  of  chapter  550,  Laws  of 
1901,  which  amended  section  24  of  the  Tax  Law  (L.  1896,  ch.  908j  and 
devised  a  new  plan  for  the  assessment  and  taxation  of  shares  of  stocks  of 
banks  and  banking  associations,  assessors  are  required,  when  ascertaining 
the  value  of  the  shares  of  bank  stock  from  the  total  value  of  the  corporate 
properties,  to  include  the  value  of  the  real  estate,  and  have  no  authority 
to  deduct  it  from  the  total  valuation  in  making  the  assessment.  Matter 
of  First  Nat.  Bank  of  Ossining.  460 

19.  1901,  Ch.  729— R/iilrcadt  —  Viaduct  of  New  Fork  and  Harlem  Rail- 
road in  Fourth  Avenue,  New  York  City  —  WIuU  Damages  May  Be  Awarded 
Against  the  State  for  Injuries  Caused  Thereby.  Uuder  the  statute  (L.  1901, 
ch.  729)  authorizing  the  Court  of  Claims  to  award  damages,  to  be  paid  by 
the  state,  to  the  owners  of  property  abutting  on  Fourth  avenue  in  the 
city  of  New  York,  for  injuries  caused  by  the  change  in  grade  and  erec- 
tion of  the  viaduct  of  the  New  York  and  Harlem  railroad,  the  award 
should  not  include  any  damages  for  which  any  railroad  corporation  is  or 
may  be  liable:  and  the  date  on  which  the  railroad  companies  began  to 
run  their  trains  over  the  viaduct  having  been  fixed  as  being  February  16, 
1897,  it  is  reversible  error  for  the  Court  of  Claims,  on  the  trial  of  a  claim 
against  the  state,  to  admit,  against  objection,  evidence  showing  diminu- 
tion in  rental  value,  subsequent  to  that  date,  whether  caused  by  the  via- 
duct or  by  the  running  of  trains.     Sander  v.  State  of  New  York.  400 

20.  1902,  Ch.  528—  Constitutional  Law  —  Invalidity  of  Act  Regulating 
Sale  of  Mercliandise  in  Bulk— Const.  Art.  1,  §§  1,  6;  Fed.  Const.  14*A 
Amendment,  Art.  1.  Chapter  528  of  the  Laws  of  1902,  making  the  sale 
of  merchandise  in  bulk  fraudulent  and  void  as  against  creditors  of  the 
seller  unless  certain  prescribed  conditions  are  complied  with,  violates 
those  clauses  of  the  Federal  and  State  Constitutions  providing  that  no 
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person  shall  be  deprived  of  life,  liberty  or  property  without  due  process 
of  law,  and  that  no  state  shall  deny  to  any  person  the  equal  protection 
of  its  laws,  in  that  the  statute  affects  the  liberty  and  property  of  a  limited 
class  of  citizens,  arbitrarily  and  unnecessarily  denies  them  'the  right  to 
contract  for,  bargain  and  sell  a  particular  kind  of  property,  whether  the 
sale  is  honest  or  dishonest,  except  upon  conditions  that  are  harsh,  drastic, 
unreasonable  and  unnecessary  in  so  far  as  they  do  not  tend  to  effect  the 
objects  for  which  such  a  statute  may  properly  be  enacted  and  so  restricts  the 
right  of  contract  as  to  deprive  property  of  its  characteristics  as  such.  While 
the  power  of  the  legislature  to  enact  reasonable  laws  for  the  prevention 
of  fraud  and  the  protection  of  creditors  is  not  questioned,  the  enact- 
ment cannot  be  regarded  as  a  valid  exercise  of  the  police  power,  since 
that  begins  only  where  the  Constitution  ends.     Wright  v.  Hart,  880 

21.  1903,  Ch.  610  —  Constitutional  Law —  Statute  Authorizing  Payment 
of  Claims  Against  Town  for  Damage*  for  Change  of  Grade.  The  fact  that 
sectiou  69  of  chapter  686  of  the  Laws  of  1892,  authorizing  towns  to  repair, 
grade  and  macadamize  highways  at  the  expense  of  the  town,  made  no 
provision  for  the  damages  that  property  owners  might  sustain  by  change 
of  grade  or  otherwise,  does  not  render  chapter  610  of  the  Laws  of  1903, 
providing  for  the  recovery  of  such  damages  from  the  town,  unconstitu- 
tional; the  latter  act  is  in  no  sense  a  gift  or  gratuity  of  either  the  monev 
or  property  of  the  town  or  a  loan  of  its  money  or  credit  to  an  individual; 
the  legislature  had  the  power  to  provide  for  the  payment  of  such  dam- 
ages in  the  original  act  and  its  subsequent  enactment  is  simply  a  recogni- 
tion of  claims  founded  in  equity  and  justice.    Matter  of  Borup.  222 

22.  Idem  —  Measure  of  Damages.  The  act  authorizes  no  new  or  improper 
rule  of  damages;  the  recovery  is  limited  to  the  actual  amount  of  dam- 
ages, measured  by  the  principles  prevailing  in  condemnation  proceedings, 
deducting  all  benefits  which  are  properly  chargeable  to  the  property  by 
reason  of  the  improvement  of  the  highway.  Id, 

SET-OFF. 

When  unmatured  notes  of  bankrupt  may  be  set  off  in  action  upon 
claim  against  debtor  of  bankrupt  —  when  obligation  of  bankrupt  may  be 
set  off  although  acquired  after  commencement  of  proceedings. 

Bee  Bankruptcy,  1,  2. 

SLANDER. 

Improper  joinder  of  causes  of  action  for  slander  and  malicious  prosecu- 
tion —  action  for  slander  maintainable  against  one  or  more  persons. 

See  Pleading,  2-4. 

STATE. 

Action  against  State  Officers  to  Cancel  Tax  Site  Deeds  —  State  Neces- 
sary Party  —  WJien  Action  Cannot  Be  Maintained.  The  state  is  a 
necessary  party  to  an  action  brought  by  the  owner  and  possessor  of 
certain  lands  against  the  commissioners  of  the  land  office  and  the  comp- 
troller of  the  state  of  New  York  to  have  certain  deeds,  executed  by  the 
comptroller  to  the  people  of  the  state  on  sales  of  said  lands  for  unpaid 
taxes,  adjudged  illegal  and  void,  and  to  have  the  record  thereof  canceled, 
since  it  is  the  title  of  the  state  to  such  lands  that  is  to  be  passed  upon,  not 
a  trespass  or  any  other  illegal  act  of  the  defendants;  and  as  there  is  no 
statute  authorizing  a  suit  against  the  state  for  the  matter  set  forth  in  the 
complaint,  the  action  cannot  be  maintained.     Sanders  v.  Sancton.  477 

What  damages  may  be  awarded  against,  for  injuries  caused  by  erection 
of  viaduct  in  Fourth  avenue  in  city  of  New  York. 
See  Damages. 
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STATUTE  OF  LIMITATIONS. 

When  action  to  recover  amount  paid  on  assessment  which  has  been 
annulled  by  a  judgment  is  barred  —  when  not  revived  by  statute. 
See  Limitation  of  Action,  1,2. 

When  proceeding  by  a  creditor  for  modification  of  decree  settling  estate, 
not  barred  by  lapse  of  over  eight  years  from  time  of  grant  of  letters  of 
administration. 

See  Surrogate's  Court,  1. 

STIPULATIONS. 

Assessors'  stipulation  as  to  reduction  of  assessment  on  leased  lands 
improperly  considered  by  court  in  proceeding  to  review  assessment. 
See  Tax,  10. 

When  counsel  estopped  from  repudiation  of. 
See  Trial,  3. 

STOCK. 

Of  banking  corporations  — assessment  of,  for  taxation. 
See  Tax,  9. 

STOCKBROKERS. 

Liability  of,  for  selling  stolen  registered  railway  bonds  and  paying  over 
proceeds. 

See  Bonds,  1-3. 

STREETS. 

Pavement  between  tracks  of  street  surface  railways. 
See  Railroads,  1-5. 

SUMMARY  PROCEEDINGS. 

Proceeding  to  Remove  Person  Holding  Over  Land  S  Id  Under  Exeution 
(Code  Civ.  Pro.  §  2282,  Subd.  1)—  When  Defendant  May  S7tow  Invalidity 
of  Sale.  In  a  summary  proceeding  instituted  before  a  county  judge, 
under  the  statute  (Code  Civ.  Pro.  §  2232,  subd.  1),  to  remove  the  defend- 
ant from  real  property  sold  by  virtue  of  an  execution  against  bim,  he  may 
allege  and  prove  that,  prior  to  the  issuance  of  the  execution,  the  judgment 
had  been  assigned  to  his  brother  by  the  judgment  creditor;  and  the 
county  judge  has  jurisdiction  to  try  the  question  and  determine  the 
validity  of  the  sale  under  such  execution,  since,  if  such  fact  be  true,  the 
judgment  creditor  had  parted  with  his  title  to  the  judgment  and  had  no 
right  to  issue  an  execution  for  the  collection  thereof;  and  an  execution 
issued  thereon  could  not  divest  the  defendant  of  his  right  to  the  possession 
of  his  property,  especially  where,  at  the  sheriff's  sale  thereunder,  the 
defendant  gave  notice  that  the  judgment  had  been  assigned  to  his  brother, 
so  that  the  petitioner  in  the  proceeding  had  full  notice  thereof;  further- 
more the  statute  provides  that  the  defendant  in  such  a  proceeding  may  set 
forth  any  new  matter  constituting  a  legal  or  equitable  defense.  (Code 
Civ.  Pro.  §§  2242,  2244.)    Matter  of  Mawson  v.  Wermutti.  234 

SUMMONS. 

Service  of,  by  publication. 
See  Practice. 

SUPERVISORS. 

Taxpayer's  action  to  recover  claims  illegally  audited  by  —  when  claims 
against  several  members  of  board  properly  united  in  one  action. 

See  Taxpayer's  Action,  1,  2. 
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SUPREME  COURT. 

Rule  for  assessment  of  damages  by,  after  direction  of  judgment  absolute 
by  Court  of  Appeals. 
See  Appeal,  4. 

SURETIES. 

When  surety  company  may  recover  from  undisclosed  principal  the 
amount  it  was  compelled  to  pay  on  liquor  tax  bond  issued  on  application 
of  agent  of  such  principal  —  when  surety  company  may  recover  amount 
paid  for  counsel  fees  and  disbursements,  as  well  as  penalty  and  taxable 
costs,  paid  in  action  upon  bond  for  violation  of  Liquor  Tax  Law. 
See  Principal  and  Surety,  1,  2. 

SURROGATE'S  COURT. 

1.  Statute  of  Limitations  —  Proceeding  by  a  Creditor  for  Modification  of 
Surrogate's  Decree  Settling  Estate.  A  proceeding  by  a  creditor  of  a  dece- 
dent to  procure  a  modification  of  a  decree  finally  settling  the  accounts  of 
the  administratrix  and  distributing  the  estate,  by  directing  the  payment 
of  his  claim,  brought  eight  years  und  one  month  after  the  granting  of  let- 
ters, is  not  barred  by  the  Statute  of  Limitations  where  it  appears  that  the 
administratrix  was  served  with  notice  of  the  claim  within  six  months 
after  the  granting  of  letters,  did  not  reject  it,  and  no  proceedings  were 
taken  to  have  the  claim  passed  upon  under  section  1822  of  the  Code  of 
Civil  Procedure,  but  an  accounting  and  distribution  of  the  estate  were 
had,  in  which  she  not  only  made  no  mention  of  the  claim,  but  alleged 
upon  oath  that  her  daughter,  an  infant,  was  the  only  creditor;  and  the 
claimant  was  not  cited  to  appear  and  had  no  notice  of  that  proceeding; 
and,  acting  upon  the  assumption  that  no  final  decree  settling  her  accounts 
would  be  made  without  notice  to  him,  he  began  an  action  at  law  against 
her  for  the  payment  of  his  claim,  which  she  contested  for  over  five  years, 
and  which  finally  resulted  in  a  judgment  in  his  favor  and  in  the  mean- 
time she  devastated  the  estate.  Under  such  circumstances  the  former 
sections  of  the  Code  of  Civil  Procedure,  now  sections  2514,  2722,  2726  and 
2745,  relied  upon  as  having  furnished  the  creditor  an  ample  remedy.  Lave 
no  application  and  cannot  be  used  by  the  administratrix  as  a  shield  against 
her  own  fraud;  a  decree,  therefore,  modifying  the  decree  of  distribution 
and  making  her  personally  liable  for  the  amount  of  the  claim,  is  properly 
directed.     Matter  of  0 all.  270 

2.  Parties.  Although  the  proceeding  is  of  an  equitable  nature  and 
restitution  by  the  infant  of  the  amount  paid  to  her  could  not  be  decreed 
by  the  surrogate,  nevertheless  her  rights  will  be  affected  by  the  final 
decree,  and  under  the  special  facts  of  this  case,  she  should  be  made  a  party 
to  the  proceeding.  Id. 

3.  Jurisdiction  as  to  Construction  of  Will.  While  a  surrogate  has  no 
power  under  the  statute  (Code  Civ.  Pro.  §  2624)  to  pass  upon  the  valid- 
ity, construction  or  effect  of  any  will  as  to  its  disposition  of  real  estate, 
yet  where  a  testator  undertakes  to  create  a  trust,  in  which  the  real  and 
personal  estate  are  inseparably  blended,  the  surrogate  has  jurisdiction  to 
construe  such  clause  and  declare  the  trust  invalid  and  void  in  so  far  as  it 
affects  the  personal  property  of  testator.     Matter  of  2 -rotter.  465 

When  foreign  administrator  of  decedent  may  intervene  upon  probate 
of  decedent's  will  in  this  state  —  when  probate  thereof  cannot  be  defeated 
by  death  of  the  sole  devisee,  legatee  and  executrix  before  death  of 
testatrix. 

See  Will,  1,  2. 

TAX. 

1.  Transfer  Tax  —  W/ten  Imposed  upon  Property  Passing  under  Power 
of  Appointment.  Where  a  testator,  who  died  in  1890,  gave  his  property 
to  his  executors  in  trust,  divided  the  trust  estate  into  eight  separate  trusts 
and  directed  his  trustees  to  pay  to  his  daughter  the  income  from  one  of 

.39 
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such  trusts  during  her  life,  the  principal  and  remainder  thereof,  upon  her 
death,  to  vest  in  her  children,  or  the  issue  of  such  children,  as  she  by  her 
"  last  will  and  testament  shall  designate  and  appoint  and  in  such  manner 
and  upon  such  terms  as  she  may  legally  impose,"  and  provided,  in  case 
she  should  die  intestate,  that  such  trust  fund  should  vest  absolutely  and 
at  once  in  her  children,  or  their  issue,  share  and  share  alike,  to  be  paid  to 
them  in  certain  proportions,  not  to  exceed  designated  amounts,  as  they 
should  arrive  at  designated  ages,  until  they  should  arrive  at  a  certain  age 
when  the  remainder  of  the  trust  fund,  with  all  accumulations  of  interest 
and  income,  should  be  divided  between  them,  except  that  such  children, 
or  their  issue,  should  each  of  them  receive  from  his  or  her  share  the  entire 
income  thereof  after  they  became  of  age  and  during  minority  such  sum 
or  sums,  not  to  exceed  a  certain  amount  in  any  year,  as  his  or  her  guardian 
should  deem  sufficient  for  his  or  her  education  and  support,  the  daughter's 
children,  or  their  issue,  could  only  become  vested  with  the  principal  or 
remainder  of  such  trust  fund  in  case  of  the  death  of  the  daughter,  intes- 
tate, without  exercising  the  power  of  appointment,  so  that,  when  she  did 
exercise  such  power  in  her  last  will  and  testament,  they  must  take  under 
the  provisions  of  her  will  and  cannot  take  under  the  will  of  their  grand- 
father, and  the  transfer  is  liable  to  a  tax  under  subdivision  5  of  section 
220  of  the  Tax  Law  (L.  1896,  ch.  908,  as  amd.  by  L.  1897,  ch,  284). 
Matter  of  Cooksey.  93 

2.  When  Exercise  of  Power  of  Appointment  Is  Necessary,  B  Cannot  Be 
Treated  as  a  Nullity  and  Thereby  Escape  Transfer  Tax.  Especially  is  this 
true  in  a  case  where  such  daughter  died,  leaving  a  last  will  and  testament, 
in  which  she  exercised  the  power  of  appointment,  provided  for  in  the  will 
of  her  father,  by  giving  that  part  of  her  father's  estate  held  in  trust  for  her 
benefit,  during  her  life,  to  her  children  or  their  issue,  share  and  share  alike, 
substantially  following  the  provisions  of  her  father's  will  for  the  vesting 
of  such  trust  fund  in  her  children  or  their  issue,  in  case  she  should  die 
intestate,  but  making  material  changes  in  the  manner  of  paying  over  the 
remainder  to  the  children  by  fixing  definitely  the  amount  to  be  paid  to  each 
of  them  upon  arriving  at  designated  ages,  thereby  leaving  no  discretion  in 
the  trustees  as  to  the  amounts  to  be  paid,  and  then  vesting  in  the  trus- 
tees, instead  of  the  guardian  of  the  children,  the  discretionary  power  to 
determine  how  much  shall  be  used  for  their  support  and  education  during 
minority;  there  was  a  necessity,  therefore,  for  exercising  the  power  and 
it  cannot  be  treated  as  a  nullity,  and  a  transfer  tax  avoided.  Id. 

3.  Transfer  Tax  —  Exercise  of  a  Testamentary  Power  of  Appointment 
Which  Transfers  Nothing  Not  Subject  to  Tax.  Under  a  will  taking 
effect  in  1869,  by  which  the  testator  devised  one-half  of  his  residuary 
estate  to  trustees  for  each  of  his  children  living  at  the  time  of  his 
death,  to.  hold  the  portion  of  each  child  in  severalty,  in  trust  during 
the  life  of  such  child,  and  after  the  death  of  such  child  her  portion 
to  go  to  her  heirs  at  law,  subject,  however,  to  the  power  of  such  child  to 
devise  the  remainder  by  will,  in  fee,  to  the  heirs  at  law  and  collateral 
relatives  of  such  child,  in  such,  proportion  and  manner  and  with  such 
limitations  as  such  child  may  desire  to  impose,  the  exercise  of  the  power 
given  by  such  will  by  a  daughter  who  died  in  October,  1904,  leaving  a 
will  dated  April  25,  1892,  whereby  she  devised  her  share  of  her  father's 
estate  held  in  trust  for  her  benefit  to  her  daughter  in  fee  absolute,  her 
only  child  and  heir  at  law,  and  who  was  in  being  at  the  death  of  her 
grandfather  in  1869,  transfers  nothing  that  was  not  given  to  her  daughter 
by  the  will  of  her  grandfather.  At  his  death  she  took  a  vested  interest  in 
remainder;  her  rights  were  fixed  by  him,  subject,  however,  to  be  defeated 
by  the  exercise  of  a  power  of  appointment  which  changed  them,  not  by 
one  that  left  them  precisely  as  they  existed  under  his  will;  and,  therefore, 
it  must  be  regarded  as  a  nullity;  there  was  no  transfer  to  her  under  the 
will  of  her  mother,  but  under  the  will  of  her  grandfather,  and  at  that 
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time  there  was  no  statute  imposing  a  transfer  tax.  The  imposition  of 
such  a  tax,  therefore,  upon  the  theory  that  the  trust  property  was  trans- 
ferred by  the  will  of  her  mother,  cannot  be  sustained,  especially  when 
she  expressly  disclaims  deriving  any  title  to  such  property  under  the 
power,  and  elects  to  reject  it  from  that  source;  and  the  fact  that  she 
accepts  property  belonging  to  her  mother  under  her  will  does  not  prevent 
her  from  rejecting  the  title  tendered  by  the  appointment,  although  both 
the  gift  and  appointment  are  made  by  the  same  instrument.  Matter  of 
Lansing.  238 

4.  Failure  to  Exercise  Potter.  A  contention  that  the  failure  or  omission 
to  exercise  a  power  of  appointment  subjects  the  property  to  a  transfer  tax 
in  the  same  manner  as  if  the  donee  of  the  power  had  owned  the  property 
(L.  1897,  ch.  284,  §  220,  subd.  5)  is  without  force;  where  there  is  no  trans- 
fer there  is  no  tax,  and  transfers  made  before  the  passage  of  the  statute 
are  not  affected  by  it.  Id. 

5.  Transfers  Prior  to  Enactment  of  Statute  Not  Affected.  Assuming  that 
the  interest  acquired  under  the  grandfather's  will  was  contingent,  never- 
theless it  was  acquired  at  the  instant  of  his  death  and  became  a  property 
right  which  could  not  be  cut  down  by  the  subsequent  imposition  of  a 
transfer  tax.  Id. 

6.  2  ax  —  Assessment  Against  Ti  ustees,  One  of  Whom  Is  a  Non-Resident. 
An  assessment  in  the  city  of  New  York  against  property  held  jointly  by 
two  trustees,  one  of  whom  is  a  non-resident,  for  $50,000,  is  illegal,  and 
while  a  tax  against  the  latter  would  be  void,  he  is  not  compelled  to  await 
proceedings  for  the  enforcement  of  the  tax,  but  may  under  the  Tax  Law 
(L.  1896,  ch.  908)  obtain  a  writ  of  certiorari  for  the  purpose  of  reviewing 
the  assessment  and  procuring  its  cancellation.  People  ex  rel.  Kellogg  v. 
Wells.  814 

7.  Reduction  of  Assessment  to  One-half.  A  reduction  in  such  assessment 
to  one-half  thereof  is  also  necessary  and  proper  under  section  8  of  the  Tax 
Law.  Id. 

8.  Evidence  as  to  Value  of  Estate  Incompetent.  Evidence  that  the  actual 
value  of  one-half  of  the  estate  exceeded  the  amount  of  the  entire  assessment 
is  properly  excluded  in  such  a  proceeding,  for  the  reason  that  if  true,  per- 
mitting the  whole  amount  to  stand  as  to  the  other  trustee  would  be  equiva- 
lent to  increasing  his  assessment  which  could  only  be  done  under  the 
charter  upon  notice  to  him  of  such  increase,  within  the  time  prescribed 
by  law.  Id. 

9.  Banks  —  Value  of  Real  Estate  Not  Deductible  from  Total  Valuation. 
Under  section  2  of  chapter  550,  Laws  of  1901,  which  amended  section  24 
of  the  Tax  Law  (L.  1896,  ch.  908)  and  devised  a  new  plan  for  the  assess- 
ment and  taxation  of  shares  of  stocks  of  banks  and  banking  associations, 
assessors  are  required,  when  ascertaining  the  value  of  the  snares  of  bank 
stock  from  the  total  value  of  the  corporate  properties,  to  include  the 
value  of  the  real  estate,  and  have  no  authority  to  deduct  it  from  the  total 
valuation  in  making  the  assessment.    Matter  First  Nat.  Bank  of  Ossining. 

10.  Assessors'  Stipulation  as  to  Reduction  of  Assessment  on  Leased  Lands 
Improperly  Considered  by  Court  in  Proceeding  to  Review  Assessment.  A 
stipulation  made  by  assessors,  in  a  proceeding  to  review  an  assessment  of 
land  claimed  to  be  held  under  leases,  that  if  the  court  decides  that  the 
owner  is  not  entitled  to  immediate  possession  then  the  assessment  may 
be  reduced  to  a  specified  sum,  fails  where  the  court  properly  refuses  to 
pass  upon  the  question  of  the  validity  of  the  leases  in  such  a  proceeding 
and  should  be  disregarded;  and  the  court  should  proceed  and  ascertain  by 
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reference  or  otherwise  the  fair  value  of  the  land,  as  a  basis  upon  which 
the  owner  is  taxable,  notwithstanding  the  existence  of  the  leases.  Matter 
of  Long  Beach  Land  Co.  489 

Legislative  direction  as  to  pavement  of  streets  between  tracks  by  street 
surface  railroad  an  exercise  of  taxing  power  —  exemption  from  taxation. 
See  Railroads,  1-5. 

When  action  against  state  officers  to  cancel  tax  sale  deeds  cannot  be 
maintained. 
See  State. 

TAXPAYERS'  ACTION1 

1.  Action  under  "  Taxpayei-s'  Act**  (L.  1881,  Ch.  531,  a*  Amd.  by  L. 
1887,  Ch.  673  and  L.  1892.  Ch.  301)  to  Recover  Claims  Illegally  Audited  by 
Board  of  Supervisors  —  When  Allegation  Charging  Fraud  and  Collusion 
Sufficient — Meaning  of  Word  "Collusive."  Where  the  complaint  in  an 
action  brought  under  the  "  Taxpayers'  Act"  (L.  1881,  ch.  531,  as  amd.  by 
L.  1887,  ch.  673  and  L.  1892,  ch.  301)  against  the  members  of  a  board  of 
supervisors  to  recover  the  amount  of  certain  items  alleged  to  have  been 
illegally  and  collusively  audited,  supplemented  by  schedules  thereto 
attached  and  forming  part  thereof,  specifically  alleges  in  detail  the  ille- 
gality and  fraudulent  character  of  the  several  claims  allowed,  and  charges 
that  each  defendant  presenting  such  claims  knew  that  the  claims  were  in 
excess  of  the  fees  allowed  by  law,  such  complaint  is  not  demurrable 
because  it  fails  to  allege  that  the  defendants  auditing  such  claims  also 
knew  that  they  were  in  excess  of  the  fees  allowed  by  law,  since  this  is 
sufficiently  implied  by  the  use  of  the  word  "collusive."  which  is  the 
word  used  in  the  statute  and  is  defined  by  lexicographers  to  mean 
"fraudulently  concerted."     Wallace  v.  Jones.  87 

2.  When  Claims  Against  Several  Members  of  Board  of  Supervisors 
Properly  United  in  One  Action.  Where  it  appears  from  the  complaint  that 
the  separate  bills  of  the  several  defendants  were  of  the  same  character, 
that  they  are  charged  to  have  been  illegal  and  fraudulent  in  the  same 
respects,  and  that  the  bill  of  each  of  the  defendants  was  audited  and 
allowed  by  the  others,  though  on  different  days,  the  causes  of  action  are 
properly  united  in  one  complaint,  under  subdivision  6  of  section  484  of 
the  Code  of  Civil  Procedure,  which  authorizes  the  joinder  of  claims  for 
injuries  to  personal  property,  since  the  causes  of  action  are  to  recover 
moneys  illegally  and  fraudulently  obtained  from  the  county  and  an  action 
for  fraud  is  for  an  injury  to  personal  property  and  several  claims  of  that 
character  may  be  joined  in  a  single  suit.    Id. 

TITLE. 

Of  assignor  of  bond  and  mortgage  —  notice  of  defect  in. 
See  Assignment. 

TOWNS. 

When  town  is  entitled  to  bring  action  upon  a  county  treasurer's  bond 
running  to  a  county. 

See  Bonds,  4. 

Statute  authorizing  payment  of  claims  against  town  for  damages  from 
changes  of  grade  not  unconstitutional  —  measure  of  damages. 
See  Constitutional  Law,  3,  4. 

TRANSFER  TAX. 

When  imposed  upon  property  passing  under  power  of  appointment. 
See  Tax,  1,  2.  I 
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Exercise  of  a  testamentary  power  of  appointment  which  transfers 
nothing  not  subject  to  tax  —  failure  to  exercise  power — transfers  prior 
to  enactment  of  statute  not  affected. 
See  Tax,  8-6. 

TRIAL. 

1.  Real  Estate  B)okers — Commissions.  Where  it  appears,  in  an  action 
brought  to  recover  commissions  for  services  as  a  broker  in  effecting  the 
sale  of  land,  that,  several  months  after  the  authority  of  the  broker  had 
been  revoked  by  the  owners  for  his  failure  to  procure  a  purchaser,  the 
owners  sold  the  land  to  one  with  whom  he  had  negotiated  but  had  failed 
to  make  a  sale,  it  is  error  to  submit  the  case  to  the  jury  to  determine 
whether  the  plaintiff  was  the  efficient  cause  in  procuring  the  sale,  and 
upon  defendants'  request  to  charge  "that  the  defendants  had  the  right 
to  terminate  his  employment  at  any  time  if  the  plaintiff  did  not  within  a 
reasonable  time  procure  a  purchaser  for  the  property,"  for  the  trial 
judge  to  reply,  "  I  have  already  charged  that,  and  1  charge  it  again;  but 
that  does  not  prevent  him  from  being  entitled  to  the  fruits  of  the  seed  he 
had  already  sown:"  since  in  such  a  case  to  entitle  a  broker  to  commis- 
sions, he  must  procure  a  purchaser  during  the  term  of  his  employment. 
Donovan  v.  Weed.  43 

2.  Error  in  Charge,  When  Cured.  Although  in  an  action  for  negligence 
an  instruction  of  the  trial  court,  duly  excepted  to,  may  be  erroneous, 
where  it  is  subsequently  modified  at  plaintiff's  request  so  as  to  conform 
to  his  theory,  his  acquiescence  therein  makes  the  charge  as  delivered  the 
law  of  the  case  and  he  is  bound  by  it.  Viemeister  v.  Brooklyn  Heights 
B.  B.  Co.  307 

8.  WJien  Judgment  Is  Not  Void  Because  Entered  upon  Verdict  Taken  by 
Clerk  of  Court  in  Absence  of  Judge.  A  iudgment  in  a  civil  action  entered 
upon  the  verdict  of  a  jury  is  not  void  because  the  verdict  was  received 
in  the  absence  of  the  justice  presiding  at  the  trial,  where  it  appears  that 
it  was  stipulated  in  open  court  by  the  counsel  for  both  parties  that  the 
verdict  should  be  received  by  the  clerk  in  the  absence  of  the  justice  and 
entered  upon  the  minutes  with  the  same  force  and  effect  as  if  such  justice 
were  present,  and  the  justice  thereupon  left  the  court  room  without 
adjourning  court  and  two  hours  later  the  jury  returned  a  verdict  for  the 
plaintiff  which  was  received  by  the  clerk  in  the  presence  of  the  attorneys 
for  both  parties  without  objection,  and  that  four  days  thereafter  the 
usual  motion  for  a  new  trial  was  made  by  counsel  for  defendant  without 
taking  any  objection  to  the  reception  of  the  verdict  by  the  clerk  as  stipu- 
lated; especially  is  this  true  where  counsel  for  defendant  did  not  repudiate 
the  stipulation  or  attack  the  judgment  on  the  ground  that  it  was  void  until 
after  an  affirmance  by  the  Appellate  Division  and  an  appeal  from  its 
decision  was  pending  in  the  Court  of  Appeals,  since  counsel  was  then 
estopped  by  his  conduct  and  laches  from  repudiating  the  stipulation. 
Dubuc  v.  Lazdl,  Bailey  &  Cv.  482 

When  exception  raises  constitutional  question. 
See  Appeal,  5. 

For  muider  —  sufficiency  of  evidence  —  identification  —  effect  of  unex- 
plained possession  of  property  of  deceased  the  morning  after  the  attack  — 
proof  as  to  blood  stains  —  when  exclusion  of  evidence  tending  to  prove 
a  negative  only  is  not  erroneous  —  when  it  is  not  error  to  refuse  to  direct 
the  prosecution  to  produce  alleged  ex  parte  statements  of  witnesses  taken 
by  coroner  —  good  character  —  when  correct  charge  as  to  effect  of  evi- 
dence of  good  character  not  affected  by  qualifying  statement. 

See  Crimes,  1-7. 
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For  murder  —  sufficiency  of  evidence  —  corroboration  of  accomplice  — 
corpus  delicti  —  forgery  —  new  trial  —  basis  for  hypothetical  question  — 
hearsay  —  competency  of  evidence  of  attempt  by  accomplice  at  suicide 
advised  by  defendant  —  admissibility  iu  evidence  of  conversation  at  inter 
views  with  counsel  — waiver  of  privilege  as  to  communications  to  counsel 
—  comparison  of  handwritings  —  errors  not  affecting  defendant's  sub- 
stantial rights,  no  cause  for  reversal  of  judgment  of  conviction  —  new 
trial  upon  the  ground  of  newly-discovered  evidence. 

See  Crimes,  8-16. 
For  forgery  —  evidence  of  motive. 
See  Crimes,  17. 

When  negligence  and  contributory  negligence  questions  for  jury. 
See  Negligence,  1,  2. 

TRUSTEES. 

Assessment  against  trustees,  one  of  whom  is  a  non-resident. 
See  Tax,  6-8. 

TB.T7ST& 

When  surrogate  has  jurisdiction  to  construe  clause  of  will  creating  trust 
of  real  and  personal  property. 

See  Surrogate's  Court,  3. 

When  indefinite  bequest  may  be  supported  as  a  trust  for  charitable 
purposes. 

See  Will,  8.  , 

WILL. 

1.  When  Foreign  Administrator  of  Decedent  May  Intervene  upon  Probate 
of  Decedent's  Will  in  this  Slate  (Code  Civ.  Pro.  §  2617).  The  administrator 
of  a  deceased  resident  of  this  state,  appointed  by  a  foreign  state  to  repre- 
sent the  estate  of  decedent  as  one  of  the  heirs  at  law  and  next  of  kin  of  a 
deceased  resident  of  that  state,  is  a  proper  party  under  the  statute  (Code 
Civ.  Pro.  §  2617)  in  a  subsequent  proceeding  here  for  the  probate  of  an 
alleged  will  of  the  deceased  resident  of  this  state  and  is  entitled  to  inter- 
vene in  such  proceeding,  and  oppose  the  probate  of  such  will.  Matter  of 
Davis.  468 

2.  When  Probate  Thereof  Cannot  Be  Defeated  by  Death  of  the  Sole  Devi- 
see.  Legatee  and  Executrix  Before  Death  of  Testatrix  (Code  Civ.  Pro.  §  2628). 
Where  all  the  facts  required  by  statute  (Code  Civ.  Pro.  §  2628)  to  be 
proved  upon  the  probate  of  a  will  have  been  proved  to  the  satisfaction  of 
the  surrogate,  its  probate  cannot  be  defeated  upon  the  ground  that  the 
sole  devisee,  legatee  and  executrix  named  therein  had  died  before  the 
testatrix;  whether  the  will  is  effective  to  pass  property  or  to  appoint  an 
executrix  is  a  question  to  be  determined  after  its  probate.  Id. 

8.  When  Indefinite  Bequest  May  Be  SupporUd  as  a  Trust  for  Charitable 
Puj poses.  A  bequest  of  a  specified  sum  "  to  be  equally  divided  between 
the  Indian  Missions  and  Domestic  Missions  of  the  United  States,"  where 
there  are  no  such  corporations  or  associations  and  there  is  not  sufficient 
extrinsic  evidence  to  identify  the  legatees,  is  too  indefinite  to  be  construed 
as  a  direct  bequest  to  anv  beneficiary;  the  bequest,  however,  does  not  fall 
where  the  evidence  sufficiently  indicates  the  charitable  purpose  of  the 
testatrix,  but  may  be  supported  as  a  trust  for  charitable  purposes  to  be 
administered  by  the  Supreme  Court.  (L.  1893,  ch.  701,  amd.  L.  1901,  ch. 
291.)    Bowman  v.  Domestic  db  F.  Missionaiy  Socy.  494 

Jurisdiction  of  surrogate  as  to  construction  of. 
See  Surrogate's  Court,  3. 
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Cctllen,  Ch.  J. 

MUNICIPAL  CORPORATION. 

Implied  contract  to  labor  in  excess  of  a  legal  day's  work ; 
Insufficiency  of  evidence  as  to  recognition  of  claim  for 
extra  compensation. 
Grady  v.  City  of  New  York,  18,  21. 

Action  under  "  Taxpayers'  Act "  (L.  1881,  ch.  581,  as  amd. 
by  L.  1887,  ch.  678,  and  L.  1802,  ch.  801)  to  recover 
claims  illegally  audited  by  board  of  supervisors ;  When 
allegation  charging  fraud  and  collusion  sufficient; 
Meaning  of  word  " collusive;"  When  claims  against 
several  members  of  board  of  supervisors  properly  united 
in  one  action. 
Wallace  v.  Jones,  37,  39. 

REAL  ESTATE  BROKERS. 

Commissions. 

Donovan  v.  Weed,  43,  44. 

STREET  SURFACE  RAILROADS. 

Legislative  direction  as  to  pavement  of  streets  an  exercise  of 
taxing  power ;  Construction  of  statutes  exempting  from 
taxation ;  Municipality,  in  consenting  to  construction 
of  road,  cannot  grant  away  or  limit  the  taxing  or  police 
powers  of  the  legislature ;  Construction  of  chapter  84, 
'Laws  of  1860,  exempting  a  railroad  company  from  the 
expense  of  new  pavements  in  the  city  of  Rochester; 
The  right  to  exemption  from  taxation  is  personal  unless 
the  contrary  clearly  appears  and  does  not  pass  to  the 
lessee. 
City  of  Rochester  v.  Rochester  Railway  Co.,  99,  112. 

MURDER. 

Sufficiency  of  evidence ;  Corroboration  of  accomplice ;  Corpus 
delicti;  Forgery;  New  trial;  Basis  for  hypothetical 
question  ;  Hearsay ;  Competency  of  attempt  by  accom- 
plice at  suicide  advised  by  defendant ;  Admissibility  of 
conversation  at  interviews  with  counsel;  Waiver  of 
privilege  as  to  communications  to  counsel ;  Comparison 
of  handwritings ;  Errors  affecting  defendant's  substan- 
tial rights ;  Code  Cr.  Pro.  §  542 ;  New  trial  upon  the 
ground  of  newly-discovered  evidence.  (Dis.  op.) 
People  v.  Patrick,  131,  217. 
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BANKRUPTCY. 

Whan  unmatured  notes  of  bankrupt  may  be  set  off  in  action 
upon  claim  against  debtor  of  bankrupt ;  When  rule  of 
Federal  courts  prevails  instead  of  rule  in  this  state; 
When  obligation  of  bankrupt  may  be  set  off  although 
acquired  after  commencement  of  proceedings. 
Frank  v.  Mercantile  National  Bank,  264,  266. 
TAX. 

Assessment  against  trustees,  one  of  whom  is  a  non-resident ; 
Beduction  of  assessment  to  one-half;  Evidence  as  to 
value  of  estate  incompetent. 
People  ex  rel.  Kellogg  v.  Wells,  314,  317. 

CONSTITUTIONAL  LAW. 

Validity  of  act  regulating  sale  of  merchandise  in  bulk  (L.  1002, 
ch.    528);  Const,   art.    1,  §§    1,   6;    Fed.    Const.    14th 
amendment,  art.  1.    (Dis.  op.) 
Wright  v.  Hart,  830,  859. 

ASSIGNMENT  OF  BOND  AND  MORTGAGE. 

Failure  to  deliver  bond  to  second  assignee  thereof  sufficient  to 
put    such   assignee    upon    inquiry;    Insufficient    evi- 
dence to  sustain  finding  of  due  diligence. 
Syracuse  Savings  Bank  v.  Merrick,  887,  389. 

RAILROADS. 

Viaduct  of  New  York  and  Harlem  railroad  in  Fourth  avenue, 
New  York  city ;  What  damages  may  be  awarded  against 
the  state  for  injuries  caused  thereby ;  L.  1001,  ch.  720. 
Sander  v.  State  of  New  York,  400,  402. 

DIVORCE. 

.  When  lien  of  mortgage  given  to  secure  payment  of  .alimony 
terminates  upon  death  of  the  divorced  husband. 
Wilson  v.  Hinman,  408,  409. 

CRIME. 

When  misrepresentation  of  sentiment,  etc.,  of  another    in 
writing  does  not  constitute  forgery ;  Penal  Code,  §  514, 
subd.  3.    (Dis.  op.) 
People  v.  Abeel,  415,  423. 
TAX. 

Action  against  state  officers  to  cancel  tax  sale  deeds ;  State 
necessary  party ;  When  action  cannot  be  maintained. 
Sanders  v.  Saxton,  477,  478. 

PLEADING. 

Improper  joinder  of  causes  of  action  for  slander  and  malicious 
prosecution ;  Code  Civ.  Pro.  §  484 ;  Action  for  slander 
maintainable  against  one  or  more  persons. 
Green  v.  Davies,  499,  502. 
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Gbay,  J. 
CONSTITUTIONAL  LAW. 

Invalidity  of  provision  of  chapter  80S,  Laws  of  1806,  relating 
to  registration  of  each  member  of  firm  engaged  in  busi- 
ness of  employing  or  master  plumber  in  the  city  of 
New  York ;  Non-registration  of  one  member  of  firm  no 
defense  to  action  by  firm  for  work  performed  in  violation 
of  the  statute.  (Con.  op.) 
Schnaier  v.  Navarre  Hotel  &  Importation  Co.,  83,  90. 

STREET  SURFACE  RAILROADS. 

Legislative  direction  as  to  pavement  of  streets  an  exercise  of 
taxing  power ;  Construction  of  statutes  exempting  from 
taxation;  Municipality,  in  consenting  to  construction 
of  road,  may  grant  away  or  limit  the  taxing  or  police 
powers  of  the  legislature ;  Construction  of  chapter  34, 
Laws  of  1869,  exempting  a  railroad  company  from  the 
expense  of  new  pavements  in  the  city  of  Rochester ;  The 
right  to  exemption  from  taxation  is  not  personal  and 
passes  to  the  lessee.  (Dis.  op.) 
City  of  Rochester  v.  Rochester  Railway  Co.,  99,  119. 

MTTRDER. 

Sufficiency  of  evidence ;  Corroboration  of  accomplice ;  Corpus 
delicti;  Forgery;  New  trial;  Basis  for  hypothetical 
question ;  Hearsay ;  Competency  of  attempt  by  accom- 
plice at  suicide  advised  by  defendant ;  Admissibility  of 
conversation  at  interviews  with  counsel;  Waiver  of 
privilege  as  to  communications  to  counsel ;  Comparison 
of  handwritings ;  Errors  not  affecting  defendant's  sub- 
stantial rights,  no  cause  for  reversal  of  judgment  of  con- 
viction ;  Code  Cr.  Pro.  §  542 ;  New  trial  upon  the  ground 
of  newly-discovered  evidence. 
People  v.  Patrick,  181,  139. 

APPEAL. 

Judgment  absolute  awarded  to  plaintiff  by  Court  of  Appeals 
upon  stipulation  of  defendant ;  Assessment  of  damages 
thereunder ;  Plaintiff  may  not  appeal  from  order  refus- 
ing to  assess  damages  "as  a  matter  of  law."    (Dis.  op.) 
City  Trust,  S.  D.  &  S.  Co.  v.  Am.  Brewing  Co.,  285,  296. 

When  exception  raises  constitutional  question  below ;  Oswego 
(city  of) ;  Member  of  municipal  board  of  health  is  a  city 
officer ;  Vacancy  in  office  must  be  filled  by  city  author- 
ities ;  Const,  art.  10,  g  2. 
People  ex  rel.  Bush  v.  Houghton,  801,  802. 
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TAX. 

Banks ;  Value  of  real  estate  not  deductible  from  total  valuation. 
Matter  of  First  Nat.  Bank  of  Ossining,  460,  461. 

O'Brien,  J. 
CONSTITUTIONAL  LAW. 

Invalidity  of  provision  of  chapter  80S,  Laws  of  1806,  relat- 
ing to  registration  of  each  member  of  firm  engaged  in 
business  of  employing  or  master  plumber  in  the  city  of 
New  York ;  Non-registration  of  one  member  of  firm  no 
defense  to  action  by  firm  for  work  performed  in  viola- 
tion of  the  statute. 
Schnaicr  v.  Navarre  Hotel  &  Importation  Co.,  83,  85. 
MURDER. 

Sufficiency  of  evidence ;  Corroboration  of  accomplice ;  Corpus 
delicti;  Forgery;  New  trial;  Basis  for  hypothetical 
question;  Hearsay;  Competency  of  attempt  by  accom- 
plice at  suicide  advised  by  defendant ;  Admissibility  of 
conversations  at  interviews  with  counsel;  Waiver  of 
privilege  as  to  communications  to  counsel ;  Comparison 
of  handwritings ;  Errors  affecting  defendant's  substan- 
tial rights;  Code  Cr.  Pro.  §  542;  New  trial  upon  the 
ground  of  newly-discovered  evidence.  (Dis.  op.) 
People  v.  Patrick,  181,  179. 

OONSTITTJTIONAL  LAW. 

Statute  authorizing  payment  of  claims  against  town  for  dam- 
ages for  change  of  grade ;  L.  1908,  ch.  610  ;  Measure  of 
damages. 
Matter  of  Borup,'  222,  224. 
SUMMARY  PROCEEDINGS. 

Proceedings  to  remove  person  holding  over  land  sold  under 
execution ;   Code   Civ.  Pro.    §   2232,    subd.    1 ;   When 
defendant  may  show  invalidity  of  sale. 
Matter  of  Mawson  v.  Wermuth,  284,  236. 
FORGERY. 

Evidence  of  motive. 

People  v.  Gaffey,  257,  258. 

APPEAL. 

Judgment  absolute  awarded  to  plaintiff  by  Court  of  Appeals 
upon  stipulation  of  defendant ;  Assessment  of  damages 
thereunder ;  Plaintiff  may  not  appeal  from  order  refus- 
ing to  assess  damages  "  as  a  matter  of  law ; "  Surety ; 
Principal  and  agent ;  When  surety  company  may  not 
recover  from  undisclosed  principal  the  amount  it  was 
compelled  to  pay  on  liquor  tax  bond  issued  on  applica- 
tion of  agent  of  such  principal.  (Dis.  op.) 
City  Trust,  S.  D.  &  S.  Co.  v.  Am.  Brewing  Co  ,  285,  296. 


TABULAR  LIST  OF  OPINIONS.  619 

OFFICIAL  BONDS. 

County  treasurer's  bond  running  to  a  county ;  When  a  town  is 
entitled  to  bring  action  upon  such  bond  undtfr  Code  Civ. 
Pro.  §  1888. 

Town  of  Ulysses  v.  Ingersoll,  869,  870. 

GUARANTY. 

Jackson  v.  Swart,  873,  875. 

i 
BA.RTLETT,  J. 
APPEAL. 

Unanimous  affirmance;   Const,  art.  6,  §  0;  Evidence;  When 
statement  in  verified  answer  and  attorney's  advice  to 
client    may    be   regarded   as    admission   of  liability. 
(Dis.  op.) 
Klein  v.  East  River  Electric  Light  Co.,  27,  86. 

MTJBDER. 

Sufficiency  of  evidence ;  Identification ;  Evidence ;  Effect  of 
unexplained  possession  of  property  of  deceased  the 
morning  after  the  attack ;  Proof  as  to  blood  stains ; 
When  exclusion  of  evidence  tending  to  prove  a  negative 
only  is  not  erroneous ;  When  it  is  not  error  to  refuse  to 
direct  the  prosecution  to  produce  alleged  ex  parte  state- 
ments of  witnesses  taken  by  coroner ;  Good  character ; 
When  correct  charge  as  to  effect  of  evidence  of  good 
character  not  affected  by  qualifying  statement. 
People  v.  Jackson,  66,  68. 

APPEAL. 

New  York  (city  of) ;  Order  of  Special  Term  partially  confirm- 
ing report  of  commissioners  of  estimate  and  assessment. 
Matter  of  City  of  New  York,  281,  288. 

TRIAL. 

Error  in  charge,  when  not  cured.    (Dis.  op.) 

Viemeister  v.  Brooklyn  Heights  R.  R.  Co.,  807,  312. 

NEGLIGENCE. 

Contributory  negligence ;  Question  of  fact. 
Loorais  v.  Lake  Shore  &  M.  S.  R.  Co.,  380,  383. 

ACTION  FOB.  CAUSING  DEATH  BY  NEGLIGENCE. 

Code  Civ.  Pro.  §  1002 ;  May  be  maintained,  although  widow 
and  next  of  kin  are  non-resident  aliens. 
Alfson  v.  Bush  Co.,  393,  894. 

SUBROGATE. 

Jurisdiction  as  to  construction  of  will. 
Matter  of  Trotter,  465,  466. 
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STOCKHOLDERS'  ACTION. 

Attorney's  lien.    (Dis.  op.) 
Matter  of  Meighan,  558,  559. 

Haight,  J. 
APPEAL. 

Unanimous  affirmance;  Const,  art.  6,  §  0;  Evidence;  When 
statement  in  verified  answer  and  attorney's  advice  to 
client  cannot  be  regarded  as  admission  of  liability. 
Klein  v.  East  River  Electric  Ligbt  Co.,  27,  SO. 

PRINCIPAL  AND  AGENT. 

Larceny  of  registered  railway  bonds  belonging  to  corpora- 
tion by  its  treasurer;  Liability  to  corporation  for 
unauthorized  acts  of  parties  making  them  negotiable 
and  selling  them;  Liability  of  railway  company  for 
unauthorized  transfer  of  its  registered  bonds  into  nego- 
tiable securities;  Liability  of  broker  for  selling  them 
and  paying  over  proceeds ;  Liability  of  railway  company 
and  broker  as  between  themselves ;  Construction  of  rule 
of  New  York  Stock  Exchange  as  applicable  to  transfer  of 
securities. 
Clarkson  Home  v.  Missouri,  K.  &  T.  R.  Co.,  47,  63. 

TRANSFER  TAX. 

When  imposed  upon  property  passing  under  power  of  appoint- 
ment; When  exercise  of  power  is  necessary,  it  cannot 
be  treated  as  a  nullity  and  thereby  escape  transfer  tax. 
Matter  of  Cooksey,  92,  95. 

Exercise  of  a  testamentary  power  of  appointment ;  When  sub- 
ject to  tax ;  Failure  to  exercise  power ;  When  transfers 
prior  to  enactment  of  statute  affected.    (Dis.  op.) 
Matter  of  Lansing,  238,  249. 

APPEAL. 

Judgment  absolute  awarded  to  plaintiff  by  Court  of  Appeals 
upon  stipulation  of  defendant ;  Assessment  of  damages 
thereunder;  When  plaintiff  may  appeal  from  order 
refusing  to  assess  damages  "  as  a  matter  of  law ; "  Rule 
for  assessment  of  damages  by  Supreme  Court ;  Surety ; 
Principal  and  agent;  When  surety  company  may 
recover  from  undisclosed  principal  the  amount  it  was 
compelled  to  pay  on  liquor  tax  bond  issued  on  applica- 
tion of  agent  of  such  principal ;  When  surety  company 
may  recover  amount  paid  for  counsel  fees  and  disburse* 
ments,  as  well  as  penalty  and  taxable  costs  paid,  in 
action  upon  bond  for  violation  of  Liquor  Tax  Law. 
City  Trust  S.  D.  &  S.  Co.  v.  Am.  Brewing  Co.,  285,  296. 
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SALES. 

Notice  of  shipment  of  merchandise  within  fixed  time ;  When 
personal  or  actual  notice  required. 

Steinkardt  v.  Bingham,  326,  327. 
CONSTITUTIONAL  LAW. 

Invalidity  of  act  regulating*  sale  of  merchandise  in  bulk  (L. 
1902,  ch.  528);  Const,  art.  1,  §§  1,  6;  Fed.  Const.  14th 
amendment,  art.  1.    (Con.  op.) 

Wright  v.  Hart,  830,  345. 
MUNICIPAL  CORPORATIONS. 

New  York  (city  of) ;  Riparian  rights ;  Lands  under  tidewaters 
of  Hudson  river ;  Presumption  that  city  did  not  intend 
to  include  same  in  conveyance  of  uplands  bounded  by 
river. 

Matter  of  Mayor,  etc.,  of  New  York,  361,  868. 

PLEADING. 

Parties;  Demurrer. 

Leonard  v.  Pierce,  431,  432. 

ELECTIONS.      - 

Meaning  of  words  "  any  citizen "  in  section  56  of  Election 
Law ;  Proceeding  to  review  determination  of  secretary 
of  state  as  to  use  of  party  name  not  available  to  citizen 
who  fails  to  object ;  The  name  "  Social  Democratic  Party  " 
is  substantially  the  same  as  "  Democratic  Party,"  and 
the  use  thereof  is  prohibited  by  section  56  of  the  Election 
Law. 
Matter  of  Social  Democratic  Party,  442,  445. 
MUTUAL  BENEFIT  ASSOCIATION. 

When  beneficiary  named  in  certificate  cannot  be  deprived  of 
benefits  by  subsequent  amendments  to  by-laws ;  When 
provision  of  certificate  of  incorporation  does  not  affect 
contract. 

Evans  v.  So.  Tier  Masonic  Relief  Assn.,  453,  454. 

Vann,  J. 
AGRICULTURAL  LAW. 

Sale  of  milk  to  which  a  foreign  substance  is  alleged  to  have 
been  added ;  Evidence ;  When  defendant  may  prove  facts 
tending  to  show  no  such  addition  was  made ;  Constitu- 
tional law. 
People  v.  Bowen,  1,  8. 
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PROCESS. 

Service  of  summons  by  publication;  Code  Civ.  Pro.  §§  438, 
439. 
Kennedy  v.  Lamb,  228,  229. 
TRANSFER  TAX. 

Exercise  of  a  testamentary  power  of  appointment  which 
transfers  nothing,  not  subject  to  tax ;  Failure  to  exer- 
cise power ;  Transfers  prior  to  enactment  of  statute  not 
affected. 

Matter  of  Lansing,  238,  242. 
SALE  OF  DECEDENT'S  REAL  ESTATE. 

When  proceeds  thereof  cannot  be  used  to  pay  expenses  of 
administration ;  Code  Civ.  Pro.  §§  2749-2801. 

Matter  of  Hatch,  320,  321. 

CONSTITUTIONAL  LAW. 

Validity  of  act  regulating  sale  of  merchandise  in  bulk  (L. 
1902,  ch.  528) ;  Const,  art.  1,  §§  1,  6 ;  Fed.  Const.  14th 
amendment,  art.  1.    (Dis.  op.) 

Wright  v.  Hart,  830,  346. 

WILL. 

When  foreign  administrator  of  decedent  may  intervene  upon 
probate  of  decedent's  will  in  this  state  (Code  Civ.  Pro. 
§  2617) ;  When  probate  thereof  cannot  be  defeated  by 
death  of  the  sole  devisee,  legatee  and  executrix  before 
death  of  testatrix ;    Code  Civ.  Pro.  §  2623. 

Matter  of  Davis,  468,  472. 

Werner,  J. 
AGRICULTURAL  LAW. 

Sale  of  milk  to  which  a  foreign  substance  is  alleged  to  have 
been  added ;  Evidence  ;  Defendant  may  not  prove  facts 
tending  to  show  no  such  addition  was  made;  Consti- 
tutional law.    (Dis.  op.) 
People  v.  Bowen,  1,  11. 

STATUTE  OF  LIMITATIONS. 

Proceeding  by   a    creditor    for   modification   of  surrogate's 
decree  settling  estate ;  Parties. 
Matter  of  Gall,  270,  275. 

TRIAL. 

Error  in  charge ;  When  cured. 

Viemeister  v.  Brooklyn  Heights  R.  R.  Co.,  307,  311. 
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CONSTITUTIONAL  LAW. 

Invalidity  of  act  regulating   sale  of  merchandise  in  bulk 
(L.  1902,  en.  528);  Const,  art.  1,  §§  1, 6 ;  Fed.  Const.  14th 
amendment,  art.  1. 
Wright  v.  Hart,  880,  883. 

OBIME. 

Misrepresentation  of  sentiments,  etc.,  of  another  in  writing 
constitutes  forgery ;  Penal  Code,  §  514,  subd.  8. 
People  v.  Abeel,  415,  416. 

PLEADING. 

Parties ;  Demurrer.    (Dis.  op.) 
Leonard  v.  Pierce,  481,  436. 

TRIAL. 

When  judgment  is  not  void  because  entered  upon  verdict 
taken  by  clerk  of  court  in  absence  of  judge. 
Dubuc  v.  Lazell,  Dalley  &  Co.,  482,  486. 
TAX. 

Assessors*  stipulation  as  to  reduction  of  assessment  on  leased 
lands  improperly  considered  by  court  in  proceeding  to 
review  assessment. 
Matter  of  Long  Beach  Land  Co.,  489,  492. 

WILL. 

When  indefinite  bequest  may  be  supported  as  a  trust  for 
charitable  purposes. 
Bowman  v.  Domestic  &  Foreign  M.  Soc.,  494,  496. 

Per  Curiam. 
STATUTE  OF  LIMITATIONS. 

When  action  to  recover  amount  of  assessment  annulled  by 
judgment  is  barred  ;  Cause  of  action  barred,  not  revived 
by  chapter  010,  Laws  of  1896. 
Dennison  v.  City  of  New  York,  24,  25. 

JUDGMENT. 

When  judgment  upon  demurrer  is  a  bar  to  a  subsequent 
action  between  the  same  parties ;  Supplementary  pro- 
ceedings ;  When  no  action  is  necessary  to  establish  title 
of  receiver  in  judgment  debtor's  interest  in  fund  arising 
from  estate  in  remainder. 
McGown  v.  Barnum,  647. 

APPEAL. 

Motion  for  reargument ;  Improper  award  of  interest  by  trial 
court ;  When  it  cannot  be  reviewed. 
Muhlker  v.  N.  Y.  &  H.  R.  R.  Co.,  669. 
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